





CASES 


ARGUED AND DETERMINED, 


JUNE TERM, 1848. 


SAINT v. LEDYARD & CO. 


1. When the sureties of a sheriff discharge a judgment obtained against 
them by the plaintiff in execution, they are subrogated to all the rights of 
the plaintiff, both against the sheriff and the defendant in execution. 

2. A direction by the plaintiffs to their attorney, on receiving payment from 
the sureties of the sheriff, to deliver to them the papers in the cause, is an 
authority to make such use of them as is necessary to make their claim a- 
gainst the sheriff effectual. 

3. A judgment, on a motion by the sureties of the sheriff, to quash the re- 
turn of satisfaction, made by him on an execution, of which the defend 
ant in execution had notice, is conclusive upon the defendant in execu- 
tion, as long as it remains in force. 


Error to the Circuit Court of Clarke. Before the Hon. J. 
Bragg. 


Motion by the plaintiff in error, for satisfaction of a judg- 
ment obtained by the defendant in error against him, and to 
quash an execution which had issued against him on the 
judgment. 

Upon the trial of the motion, the following facts were in 
evidence. ‘That an execution issued on the judgment of the 
defendants in error, for $660 68 damages and costs, and an- 
other in favor of James Crane, against him, which came to 
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Saint v. Ledyard & Co. i 
the hands of the sheriff, and whilst they were in force, the 
sheriff executed a receipt to him on the 4th May, 1844, for 
$755 46, in part of the said executions, and on the 29th Oc- 
tober, 1844, a receipt of the sum of $446 41, in full of the 
residue of the debt, interest and costs, in the case of Crane 
against him. 

The plaintiff in error also proved, that the defendant had 
moved against the sheriff, and G. W. Creagh, and S. Forwood, 
his sureties, for failing to pay over on demand the money so 
collected, and on the 5th April, 1845, obtained a judgment 
against the sheriff and his sureties, for failing to pay over the 
money so collected on their execution, and which he had re- 
turned satisfied. 

He also produced a letter from the defendants in error, 
dated 26th February, 1847, in answer to one addressed to 
them by his attorney, in which they say, “the demand we 
had against Saint has been paid to us, whether Saint paid it 
to the sheriff or not, we can’t say. We had no agency in 
issuing the execution against Saint, and have no interest in 
the proceedings that we know of.” It was also proved, that 
the money was paid to him by G. W. Creagh, one of the 
sureties of the sheriff, and that upon the receipt of the money, 
they directed their attorney to deliver up to him all the 
papers in the suit against Saint. This was done on the 25th 
May, 1845. 

It was also proved, that when the first receipt of the she- 
riff was executed to Saint, but one hundred and fifty dol- 
lars was paid in money, and the residue of the amount 
acknowledged to have been received, was a debt from fhe 
sheriff to him. 

At the fall term, 1846, a motion was made to the court, in 
the name of Ledyard, Hatter & Co., to set aside the return of 
satisfaction made upon the execution returned by the sheriff, 
of which motion the plaintiff in error had notice, and by 
the judgment of the court on the motion, the return was 
quashed, and another execution ordered to be issued. 

It was also proved, that at the fall term, 1845, of the court 
the sheriff confessed a judgment to Creagh and Forwood, as 
his sureties, for $2781 38, which includes the money paid 
by the sureties for him upon the judgment of Ledyard, Hat- 
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ter & Co., upon the rule against them and the sheriff. This 
judgment the sureties were endeavoring to enforce by exe- 
cution, but no part of it had been paid by the sheriff. 

Upon. this proof, the court refused to cause satisfaction to 
be entered upon the judgment of Ledyard, Hatter & Co., a- 
gainst the plaintiff in error, and also refused to quash the ex- 
ecution which issued on the judgment, on the 9th February, 
1847. ‘To which Saint excepted, and which he now assigns 
as error. 


Hentey, for plaintiff in error. 


Hopkins, contra, cited Lyon v. Bolling, 9 Ala. 467; Bra- 
ham § Atwood v. Ragland, 3 Stew. 247 ; 3 Wheaton, 526; 
Mills v. Williams, 28. & P. 390; Mason v. Morris, 10 John. 
534. 


ORMOND, J.—Upon the payment by the sureties of the 
sheriff, of the judgment obtained by Ledyard, Hatter & Co. 
against them, for the default of their principal, in not paying 
over the money which, by the return of the sheriff, he ac- 
knowledged to have received of the plaintif in error, they 
were subrogated to all the rights of the former, both against 
the sheriff and Saint, and in addition received from them an 
authority to use their names, in the prosecution of any suit 
which might be necessary to enforce their claim against the 
sheriff. No such authority, to be sure, is conferred in ex- 
press terms, but the direction to their attorney to deliver 
them the papers in the cause, must be considered as con- 
ferring the power to make such use of them, as was necessa- 
ry to make their claim effectual. 

In virtue of this authority, it appears they moved the court, 
in the name of Ledyard, Hatter & Co., to quash the return 
of satisfaction, made by the sheriff upon the execution, which 
motion was allowed by the court, and a new execution di- 
rected to issue. Of the pendency df this motion, the plaintiff 
in error had notice, and as he was the party directly interested, 
he is concluded by the judgment, so long as it remains in 
force. ‘This is a full answer to the motion now made by 
him, to quash the execution so issued, and enter satisfaction 
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of the judgment, as this is the precise question determined 
by the court, in its judgment on the previous motion, and 
cannot again be brought in question between the same par- 
ties. er 

It is no answer to this, that the sureties have obtained a 
judgment also against the sheriff, which includes the amount 
paid by them to I.edyard, Hatter & Co. The judgment is 
not a satisfaction until actually paid. Should they recover 
from the sheriff the full amount of that judgment, it may be 
they will be considered as holding it for the use of the plain- 
tiff in error, to the amount of the $150, which the plaintiff 
in error paid in money to the sheriff, on the execution of 
Ledyard, Hatter & Co. Be that as it may, it is very clear 
they are estopped by the previous judgment of the court, 
from insisting upon this motion, that any part of the judg- 
ment has been paid, as that is the very question which has 
been adjudged, and determined between these parties. 

Whether he could not have relief in equity, against the 
payment of this sum the second time, if he can show a suffi- 
cient excuse for not making defence to the motion to set 
aside the return of satisfaction made by the sheriff, we need 
not now inquire. 

Let the judgment be affirmed. 





On the petition of the plaintiff in error, a re-argument was 
ordered, and the cause was again argued by Hen ey, for 
the plaintiff inerror. Hopxins, contra. 


Hentey, for the plaintiff in error, insisted — 

1. The evidence set out in the record shows, that the 
judgment of Ledyard, Hatter & Co. against James H. Saint, 
was satisfied as against the sheriff, and as faras he was con- 
cerned. Robbins v. Gov. use, &c. 6 Ala. 839. 

2. It was also satisfied as against the plaintiffs in execution, 
for that though the act of the sheriff was not binding on them 
yet his act was not absolutely void, but was at most only 
voidable ; and being only voidable, it was capable of confir- 
mation, and that it was fully confirmed by them—1. In rul- 
ing the sheriff and seeking to hold him and his sureties lia- 
ble, upon the ground that the debt really had been discharg- 
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ed. 2. In entering up judgment against the sheriff and his 
sureties, which could only be sustained upon the ground that 
the execution had been discharged. 3. In receiving the mo- 
ney from the sureties of the sheriff, on the rule against the 
sheriff. See Cameron, Ex’r, v. Clarke, Smith & Co. 11 Ala. 
259, head note 5. 

3. By the payment of the money by the sureties, they 
were only subrogated to the rights of the sheriff. They were 
his sureties, and not the sureties of the defendant in execu- 
tion, or of the plaintiffs. 1 Sto. Eq. 477, and the authori- 
ties cited. 

4, By the pretended assignment of the judgment against 
Saint, they were placed in the same, or at all events in no 
higher position than that occupied by the plaintiffs in exe- 
cution. 

5. In all aspects of the case, the defendant was discharged 
before the proceedings in the circuit court to set aside the 
sheriff’s return. 

6. Those proceedings cannot operate to revive the debt. 
If the debt was in fact discharged, it was discharged without 
the aid of the sheriff’s return, and was not revived by striking 
out that return. The legal obligation to pay had been ex- 
tinguished. ‘The sheriff’s return was only evidence of that 
discharge, and not the discharge itself. By striking out the 
sheriffs return, the parties are put back into the position they 
occupied before any return.was made. 





The court affirmed the judgment at this term, upon the 
ground stated in the opinion of Judge Ormonp, at the June 
term, 1847, and did not pronounce any other opinion. 
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KNOX v. RIVES, BATTLE & CO. 


i. The plaintiff having proved, that a steamboat of the defendants’ was en- 
gaged in carrying goods and merchandize generally for hire, and the ge- 
neral custom of boats engaged in similar business with that of the defend- 
ants: Held, that it was admissible for the defendants to explain the usage, 
by showing, that no freight, or compensation was ever charged, or allowed 
upon remittances of money, unless some evidence was given by the boat 
of its receipt, in which event only a charge was made. 

2. It is not necessary, to constitute one a common carrier, that a stipulation 
should be entered into as to the amount of freight to be paid. But unless 
a right to compensation exists, the common law liability of a common car- 
rier is not created, though there may be the responsibility of a mandatory 
incurred. 

3. The proof was, that although it was the uniform custom of steamboats to 
carry cash letters, no charge was made for such service, unless a receipt 
was demanded by the shipper, when a charge of one fourth of one per 
cent. was made upon the amount of the bills: Held, that it was not im- 
proper for the court to leave to the jury, the question of fact, whether cash 
letters belonged to that class, or character of goods, which the boat un- 
dertook to carry for hire. 


Error to the Circuit Court of Mobile. Before the Hon. J. 
Bragg. : 


Case by the plaintiff in error, against the defendants, as 
cémmon carriers. Upon the trial, the plaintiff proved that 
the defendants were the owners of the steamboat Montgom- 
ery, and that the boat, was used for the purpose of transport- 
ing for hire, goodsand merchandize. ‘That it was notorious 
alarge portion of the proceeds of the cotton crop of the State, 
was sent into the interior in bank bills, inclosed in packages, 
known as cash sealed letters, conveyed by means of steam- 
boats, engaged in the same trade asthe Montgomery. That 
the packages were always delivered to the clerk of the boat, 
whose business it was to receive and deliver freight. This 
had always been the case since boats had been running upon 
the rivers of the State, until the happening of the loss in this 
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case, when the defendants advertised they would not be liable 
for such loss. 

The plaintiff then proved bya witness, that having in his 
possession $2,500 belonging to the plaintiff, who resided in 
Montgomery, he took the same sealed up, and directed to 
him, to the clerk of the steamboat Montgomery, and deliv- 
ered it to him, in his office, on board of the boat, and re- 
quested him to take charge of it, and deliver it to the plain- 
tiff. That he received it, and a few hours afterward the boat 
left for Montgomery. The plaintiffs proved a demand of the 
package from the defendants, but they failed to account for 
it, and denied any responsibility in reference to it. 

The defendants then introduced a number of witnesses, 
who testified that for many years they had been largely en- 
gaged in the business of merchants, in the city of Mobile; 
that they had been long in the habit of sending by steam- 
boats, cash letters to the interior of the State. That such 
letters were always sealed, and delivered to the boat, going 
into the interior, without such clerks having any positive 
knowledge of their contents. That this transportation of 
cash letters, was always considered an act of accommodation, 
and that they had never heard of any hire, or pay being de- 
manded for such service after it had been performed. Some 
of the witnesses stated, that if a receipt was demanded for 
such cash letters in advance, it was usual for the boats to 
charge one quarter of one per cent. on the amount, and then 
the transaction was entered on the books of the boat, as oth- 
ers, for freight. But the general rule, and universal custom 
was, when this was not done, to hand the package to the 
clerk of the boat, who took it, and delivered it free of charge. 
That these letters were delivered indiscriminately, by all 
persons, as well those who were not, as those who were pa- 
trons of the boat. The plaintiffs excepted to the evidence 
of the custom. 

The defendants further proved, that it had never been 
known that the owners of boats advertised, or otherwise ad- 
mitted they would be liable for the carriage of such letters. 
They further proved, that the advertisement made by the 
defendants, after the loss in this case, was made in pursuance 
of the advice of counsel, and only denied their responsibility 
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as owners of the boat, for cash letters, but did not forbid their 
being carried on the boat, and that in fact money had been 
carried on the boat in the same manner, as before the adver- 
tisement. 

Several witnesses were examined as to the custom, and 
liability of the boat, subject to the opinion of the court; and 
the plaintiff then asked a witness the following question: 
“ When, as owners, you receive such packages to be carried 
as directed, did you, or not, in the custody, and carriage 
thereof, and in the control and directions to the clerk, to 
whose immediate charge such packages were entrusted, treat 
the same as other freight, and assume the same liability 
therefor. This question was objected to, but was allowed, 
and was answered in the affirmative. The plaintiff further 
proved, that by this accommodation in carrying cash letters, 
the owners of boats expected to secure business, and patron- 
age. The court excluded all the testimony, so far as it went 
to give the opinions of individuals, as to the liability of the 
parties. 

The clerk of the boat, also, was examined by the defend- 
ants, who, among other things, stated that he never made any 
report whatever to the owners of the boat, and they knew 
nothing of the receipts of such letters. 

The court charged, that the defendants were bound by 
the act of their clerk, if bound at all, as much as if they had 
received the cash letter themselves. That the defendants 
were sued as common carriers, and that a common carrier 
was one, who undertakes,to carry or transport goods for hire, 
orreward. ‘That the term goods, as used and understood by 
the common law, would include in its definition, money, 
whether in specie, or bank bills. That it did not follow, 
that a common carrier was to be considered as a carrier of all 
kinds of goods. The just construction of the definition, is, 
that the party is a common carrier, only as to such character 
of goods, as he undertakes to carry for hire, and is not a 
common carrier, as to such as he does not undertake to carry 
for hire. In the latter case, he would be simply a manda- 
tory, or bailee. That if cash letters belonged to that class, 
or character of goods, which the defendants undertook to carry 
for hire, and reward, they were liable to the plaintiff ; if they 
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did not, the defendants were only bailees, and not liable as 
common carriers. 

To the charges of the court, as contained in the third and 
fourth propositions, the plaintiff excepted; and now assigns 
for error, the matters of law arising out of the bill of excep- 
tions. 








Hopkins, with whom was Puauuies, for the plaintiff in 
error. 

The liability of a common carrier rests not so much upon 
the receipt, of hire, or reward, as upon the principles of pub- 
lic policy. Story on Bail. $ 490. . 

The owners of a steamboat engaged in the transportation 
of goods and merchandize, are liable as common carriers. 
Jones v. Pitcher, 3 8. & P. 177. 

Even if the hire or reward was the foundation of the lia- 
bility, no contract is necessary to be shown, as the perform- 
ance of the service would entitle the party toa quantum 
meruit. Moody v. Keener, 7 Port. 218; Allenv. Sewall, 2 
Wend. 327; Story on Bail. $ 505. 

2. Bank bills are fairly included in the term “goods and 
merchandize,” and the undertaking of a steamboat to carry 
them would give a right to demand freight of the shipper, 
and imposes the usual obligation on the carrier. Kemp v. 
Caughtry, 11 Johns. 121; Spencer v. Blaesdel, 4 N. H. 200; 
Barnett v. Bass, 10 Ala. R. 953; Allen v. Sewall, 2 Wend. 
339; Same, 6 Id. 350; Mayhem v. Eames, 10 Eng. C. L. 
195; and see Aby v. S. B. Paul Jones, MS. decision from 
the Commercial Court, New Orleans; 2 Kent’s Com. 5th ed. 
609. 

3. The proof was, that it was not customary to charge 
freight upon cash letters; but this was subject to the limita- 
tion, that when a receipt, or bill of lading, was asked by the 
shipper, freight was charged, and this went into the general 
earnings of the boat: and further, that the carrying of letters 
was a universal practice, and well known to the owners of 
steamboats. 

Reverse the parties in this cause. If the action was 
brought by the owners for the freight—having proved the 
carriage of the money—could the demand for freight have 
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been resisted by the shipper? The answer to this question 
seems to be conclusive of the cause. 

If it were necessary to fix the liability of a carrier—that 
proof should be made of his custom to carry a particular kind 
of merchandize—such proof is to be found in the record. 
The owners of the boat assent to this custom; it makes the 
law of their contract; the world deals with them as common 
carriers, and their omission to charge freight is a matter be- 
tween them and the particular customer; not affecting their 
general liability, or preventing their charging some, and re- 
fusing to charge others. 

It is evident that the inducement for the omission to 
charge, is to be found in the fact that the money sent into 
interior is the return for the crops sent by these boats to the 
market; and as the risk and trouble is but small, they are en- 
abled thus to conciliate those whose patronage affords them 
employment. 

The carrying of this kind of goods and merchandize fixes 
the rights and liabilities of the parties. This seems to be 
the ground of decision in the case of Stone v. McReary, yet 
in MS., and whieh we believe is still before the court on a pe- 
tition for re-argument. Suppose a stranger in Mobile to take 
a package of bills toa boat, and should inquire of the master 
or owner whether he would receive them, to be delivered at 
Montgomery. He is answered affirmatively, and the pack- 
age is delivered. Nothing is said about the freight, because 
the shipper knows that this will be settled by the consignee 
before delivery: this is the right of the carrier. Could a fail- 

ure to deliver be excused upon such pretence as is set up in 

this record? Ifthe carrier would be allowed to insist upon 
an usage not to charge, he must at any rate show that the 
shipper knew and understood that usage. 

“If the shippers are unacquainted with the usage, it should 
seem the owners will be liable for the loss, as the master is 
the general agent of the owner.” See Story on Bail. 3d ed. 
§ 529, which refers in the note to Allen v. Sewall, with the 
remark: “The judgment was reversed in error, but under 
very special circumstances.” See 6 Wend. 350. 

And in 2 Kent’s Com. 5th ed. 608, Chancellor Kent says: 
“The case of Allen v. Sewall, was reversed by the court of 
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errors on the ground that bank bills were not goods, wares 
and merchandize, within the meaning of the statute incorpo- 
rating the steamboat company,” &c. But the general doc- 
trine in the text as to the liability of common carriers, was 
not disturbed. And in the text, p. 609, the Chancellor says: 
‘‘ Bank bills are held to be goods within the meaning of the 
law; and directions to the captain not to carry money, did 
not excuse the owner, unless notice of such instructions 
were brought home to the shipper.” 

Apply the rule as contended for to any other species of 
bailment—to a watch maker, for instance. You leave your 
watch for some trifling repair; by want of proper skill, your 
watch is wholly or partially damaged; you sue for that dam- 
age, and the response is, that by the usage of watch makers 
in Mobile, such repairs were always performed without a re- 
ward. 

Is there any exception to the rule, that when one at the 
request of another performs a service, he is entitled to a fair 
remuneration? And to deprive a party of this, there must 
be acontract valid inlaw. Having the right to a remunera- 
tion, whether he enforces, or accustoms himself to dispense 
with it, in no manner affects his liability. 








J. A. CAMPBELL, contra. 

The question in the court below, was not whether persons 
who are charged with the delivery of letters containing 
money might not be made liable in case of the failure 
to deliver them. The defendants did not deny that position. 
The question was, whether they were liable as common car- 
riers, and subject to the extraordinary liabilities imposed up- 
on that class of dealers. The judge charged the jury con- 
formably to the opinions of Judge Story, in the elaborate 
exposition of the law on this subject, reported in 2 Story’s 
Rep. 17; except that he decided summarily, that the boat 
owners were liable to the same extent as their clerk would 
have been. In other words, that the act of receiving the 
letter was in the course of his employment as clerk. Judge 
Story decided in his case, that the boat was not liable. On 
page 33 of the report, that illustrious judge shows that the 
business of the boat may be limited, and on page 34 the ques- 














JUNE TERM, 1848. 255 

Knox v. Rives, Battle & Co, Ce 
tion is stated very distinctly. ‘ But atall events,” says the 
judge, “I do not see how the court can judicially say, that 
steamboat owners are, either necessarily or ordinarily, to be 
deemed, in all cases, common carriers, not only of passengers, 
but of goods, and merchandize, and money, on the usual voy- 
ages and routes of their steamboats; butthe nature and ex- 
tent of theiremployment, and business thereof, must be es- 
tablished asa matter of fact, by suitable proofs, in each par- 
ticular case.”” The question being then of fact, it was inqui- 
rable of by the jury. In the case before Judge Story, he 
was judge of law and fact, the case being within the admiral- 
ty jurisdiction. In thiscase, Judge Bragg properly referred 
to the jury the ascertainment of the facts. Did he properly 
state the grounds upon which a liability would have been 
incurred ? 

Judge Story, on page 35 of the report, says, “I take it to 
be exceedingly clear, that®no person is a common carrier in 
the sense of the law, who is not a carrier for hire.” The 
ground of liability is stated by Chancellor Walworth, 6 Wen. 
346: “There can be no doubt,” he says, “ that if acommon 
carrier undertakes the transportation of packages of bank 
bills for hire or reward, he will be liable to the same extent 
as if he contracts to carry Spanish milled dollars, or any arti- 
cle of merchandize. 

Thus it will, appear, that the liability depends upon the 
“undertaking” to convey, for “hire and reward.” 'The 
chancellor, in the same opinion, traces the liability of the car- 
rier to its origin. It proceeds from the right to compensa- 
tion for the service he undertakes to perform in a public ca- 
pacity. 

Much stress is laid upon the decision of the supreme court 
of New York, in 2d Wendell, in this court being variant 
from that of the court of errors. The point of disagreement 
was upon the effect of the evidence upon the point, whether 
the captain was the agent of the boat, and acted for it, or 
whether he acted on his own account. The supreme court 
decided that he acted for the boat, and the court of errors re- 
verse the opinion. 

Judge Bragg decided the question for the plaintiffs, and 
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then directed the inquiry, whether the boat was a carrier of 
cash letters for hire. 

Was there evidence before the jury to authorize the court 
to place the question before it. The following facts appear: 

1. The want of remuneration for services of this descrip- 
tion. 

2. That the owners of the boat never knew of the num- 
ber or contents of such packages, though a constant oversight 
was kept of the business transacted by the boats, and exam- 
ined the books kept by the officers after each trip. 

3. That the clerk never examined the packages, but re- 
ceived them from all persons indiscriminately. 

4. No evidence of the receipt of such letters was ever 
given. 

5. That no boat had ever settled a loss of that kind. 

6. That mercharts and shippers regarded the service as 
gratuitous. ° 

7. That the clerk received the letters on his personal res- 
ponsibility, and often refused them, and the owners knew 
nothing of the matter. 

If these facts were believed by the jury, and they were 
the exclusive judges of the weight to which the evi- 
dence was entitled, it is clear that the jury were well aw 
thorized in finding the verdict for the defendants. They 
certainly did not hold themselves to the world as carriers of 
cash letters for hire. 

If the shipment is made without any expectation on either 
part, that compensation shall follow, the service is gratuitous. 
We admit that the price of the service need not be agreed on 
in advance. We agree that the price need not be ascertain- 
ed in any manner. Judge Story and Chancellor Walworth 
both state this, but price must have been in the contempla- 
tion of both parties, in order to raise a liability on the part of 
either—on the one part for hire, on the other part as a com- 
mon carrier. 

In reference to the character of the compensetion necessa- 
ry to make a common carrier, it must be observed, that no 
charge was asked or given on the subject. Nodefinition was 
asked of the term hire and reward, and no attempt made to 
get acharge upon the effect of the general advantage derived 
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from accommodating the public. The law on this subject 
is settlei in the case of Knapp v. McBride, reported in 7 Ala. 
19. The parties were required to ask for an instruction suit- 


able to their case. 











CHILTON, J.—The defendants are sued as common car- 
riers, to recover the value of a sealed package, containing 
$2,500 in bank bills, received on board the steamboat Mont- 
gomery, by the clerk thereof, to be carried from the city of 
Mobile to the city of Montgomery, and to be delivered to 
the plaintiff. The package was lost. 

1. The plaintiff having proved that the boat was engaged 
in carrying goods and merchandize generally for hire, and 
the general custom of boats engaged in similar business as 
the Montgomery, in carrying letters containing remittances 
of bank bills, we think it was permissible for the defendants 
to explain that usage, by showing that no freight or compen- 
sation was ever charged, or allowed, upon such remittances, 
unless some evidence was given by the boat of their receipt, 
in which event only a charge was made; and further, to 
show that such was the uniform practice of defendants’ boat. 
If we allow the usage to be irrelevant, the proof of it was 
first introduced by the plaintiff, and in such case rebutting 
proof is allowed. See Havis v. Taylor, 13 Ala. Rep. 324; 
Findley v. Prewitt, 9 Porter, 195. 

2. The questions raised upon the charges given and ex- 
cepted to in the court below, are important, as affecting the 
liability of the owners of steamboats, and the authorities re- 
ferred to have been carefully considered. The charges, the 
correctness of which is questioned by the assignment of er- 
rors, are as follows: ‘It does not follow that a common 
carrier, because he is said to be one who carries goods for 
hire, is to be considered a carrier of all kinds of goods. The 
just construction of the definition is, that the party is a com- 
mon carrier only as to such character of goods as he under- 
takes to carry for hire, and is not acommon carrier as to such 
as he does not undertake to carry for hire. In the latter case, 
the party would simply be a mandatory, or bailee.” The 
court further charged the jury, that the question for their de- 
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termination was, “do cash letters belong to that class or cha- 
racter of goods which the defendants undertake to carry for 
hire or reward. If they do, the plaintiff was entitled to re- 
cover, but if they do not, then the defendants were mandato- 
ries, or bailees, and not liable as common carriers.” 

It is insisted on the part of the plaintiff in error, that the 
charges denied him the right of recovery unless he had prov- 
ed that the bills in question were carried for hire, or that the 
boat was accustomed to do so, whereas, having proved the 
boat a common carrier of goods generally for hire, and the 
receipt of those bills by the agent of the boat, to be carried to 
Montgomery, the law implies the liability for reward. The 
charge of the court must be construed in connection with, 
and as predicated upon, the proof in the cause. The proof 
was, that although it was the uniform custom of the boats to 
carry such packages, no charge had been made for such ser- 
vice, unless a receipt was demanded by the shipper, of the 
boat, for them, when a charge of one-fourth of one per cent. 
was made upon the amount of the bills. This charge had 
not however been made by defendants’ boat, and there 
was no evidence, other than the general usage which 
had long obtained, that the defendants knew that such pack- 
ages were conveyed on their boat. Neither was there any ev- 
idence of aspecial undertaking on the part of the defendants 
in respect to this package; it was merely received, with a 
promise to deliver it at Montgomery, to the plaintiffs. T'a- 
ken in connection with this proof, what are we to under- 
stand the charge to imply? ‘The court below had already 
settled, and we think properly too, that bank bills, by the 
common law, were regarded as “goods,” and included in 
that designation, (Allen v. Sewall, 2 Wend. 339; s.c. 6 
Wend. 335, opinion Walworth, chancellor; 12 Johns. Rep. 
220; 11 Johns. R. 109,) and that the act of the clerk in re- 
ceiving the package, was the act of the owners of the boat, 
if the jury believed the evidence on that point. There was 
no evidence of any express undertaking on the part of the 
owners of the boat to carry such letters for hire, or that they 
were excluded from the class of goods which their clerk was 
authorized to receive and transport, except the proof made 
as to the “uniform custom” of boats to carry such letters, in 
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the manner above stated. Construing the charge as applica- 
ble to the facts in proof, we must intend the court submitted 
to the jury the question of fact, whether the package in 
question was to be transmitted with or without reward; or 
in other words, whether cash letters belonged to that class, 
or character of goods, which the boat undertook to carry for 
hire. That thischarge would be improper under a different 
state of facts, as tending to mislead the jury, will not avail 
the plaintiff inerror. Is it correct as an abstract proposition 
of law, and was it proper under the proof shown by the bill 
of exceptions? If it was, we cannot reverse because it was 
general in its character, and did not embrace other features 
in the plaintiffs case, upon which, notwithstanding the 
charge, he may have been entitled to recover. The rule is 
well settled in this court, that the omission of the court be- 
low, to instruct the jury upon all the legal questions present- 
ed by the proof in the cause, is not a ground for reversal of a 
judgment rendered on their verdict; it is enough if the 
charge is correct as a legal proposition, and is laid down in 
such manner as not necessarily to mislead the jury. See 1 
Ala. Rep. 18; Ib. 607; 2Ib. 694; 4 Ib. 493; 5 Ib. 421; 7 
Ib. 10; 11 Ib. 935-40. If the opposing party desires the 
court to present to the jury the law as applicable to any par- 
ticular feature in the cause, he must do so by asking appro- 
priate charges. The form of the charge, if the court was 
right in assuming that the defendants were not liable as com- 
mon carriers, if the undertaking was gratuitous, we think 
more favorable to the plaintiffthan the proof would warrant. 
The court, upon the hypothesis assumed, might well have 
instructed the jury, that if they believed the proof in respect 
to the uniform custom and usage of boats tocharge no freight 
unless the shipper demanded a receipt for the package, that 
they should find for the defendants, for we take it to be the 
settled law, that where a custom or usage is proved to exist 
in relation to a particular trade or pursuit, if it be general or 
uniform, all persons engaged therein are presumed to con- 
tract in reference to such usage. This was expressly so rul- 
ed by this court in Sampson & Lindsay v. Gazzam, 6 Port. 
123, and is sustained by numerous authorities. See Mills v. 
Bank U. S. 11 Wheat. 431; Doug Rep. 518; Story on Bail. 
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9, § 14; Ib. 255, § 384, 2 Greenl. Ev- 207, § 251; Hosea v. 
McCrory, 12 Ala. R. 350. Such a general and uniform usage 
becomes silently adopted and incorporated into the contract, 
and forms a part of it, as though it had been expressed in it. 
Such being the law, it is most manifest the plaintiff has not, 
and could not have been injured by the charge. The ship- 
per having taken no receipt for the package, tacitly stipu- 
lates with the boat, that he will pay no freight, and there be- 
ing nothing unreasonable or illegal in the usage, the law im- 
plies no obligation on the part ofthe shipper to pay ; so that 
if the charge given referred to the jury in effect the legal 
question as to whether the boat could have recovered upon 
a quantum meruit, it but afforded the plaintiff another chance 
for success, of which the court should properly have depriv- 
ed him, by deciding itself the legal question. 

We come now to the main question presented by the re- 
cord, which is, whether the defendants are liable as common 
carriers for the package received on board their boat, to be 
transported, without reward, from Mobile to Montgomery; for 
we must regard the finding of the jury as affirming that the 
boat undertook to carry such package gratuitously. 

To my mind, it isa clear proposition of law, that the pay- 
ment of freight on the part of the shipper, or the right of the 
carrier to sue for and recover the same, lies at the foundation 
of the defendants’ liability as common carriers. Lord Coke 
says, ‘“‘he hath his hire, and thereby implicitly undertaketh 
the safe delivery of goods delivered to him.” Co. Lit. 89, a. 
A common carrier, says Judge Story, has been defined to be 
one who undertakes for hire or reward to transport the goods 
of such as choose to employ him, from place to place. Com. 
on Bail. 321, $ 495. 

In the case of the Citizens Bank v. The Nantucket Steam- 
boat Co., 2 Story’s Rep. 16-35, the same learned judge holds 
this language: “I take it to be exceedingly clear, that no 
person is a common carrier in the sense of the law, who is 
not a carrier for hire ; that is, who does rot receive, or is not 
entitled to receive, any compensation for his services. If no 
hire or recompense is payable er debito jutitiae, but some- 
thing is bestowed as a gratuity, or voluntary gift, then, al- 
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though the party may transport persons or property, he is not 
a common carrier, but a mere mandatory.” 

It is admitted that no contract to pay freight is necessary, 
neither is it necessary that the rate of compensation to be 
paid should be fixed, but the right to compensation must ex- 
ist. If it does not exist, the defendants are mandatories, not 
common carriers. ‘I'o hold that the iaw would devolve up- 
on the defendants, with respect to such gratuitous accom- 
modation, the liability of insurers, it seems to me, would be 
repugnant to the dictates of justice. 1 Pick. Rep. 50; Story 
Bail. $ 495, 505; 1 Salk. 249; Allen v. Sewall, 2 Wend. R. 
327; s.c. 6 Wend. R. 346. 

The views above expressed do not conflict with Hosea v. 
McCrory, 12 Ala. R. 349. In that case it was held, ‘that 
ordinarily, steamboats could not be required to take charge 
of cash letters, because the business of freighting does not in- 
clude the transmission of money in that mode, but a gene- 
ral usage being shown on the part of the boat to carry such 
letters, the court held that usage might impose an additional 
liability on the owner. In that case the master, by virtue of 
the usage, was held liable for the package received by the 
clerk, the jury by their verdict having affirmed the usage fix- 
ing his liability, and the want of such diligence as the man- 
datory was bound to exercise. See also cases there referred 
to, p. 353. 

We have also been referred to the case of Aby v. Steamboat 
Paul Jones, decided by the commercial court of New Orleans. 
We have examined the case as we find it reported in the 
newspapers. ‘The case is very analagous to the one before 
us. We readily agree, that if the carrier has the right to 
compensation, he cannot, by waiving that right in any par- 
ticular case, evade the responsibility which the law attaches, 
and that if he receives goods to be carried gratuitously, he is 
bound to exercise ordinary care and diligence in respect to 
them ; but if the court, in that case, intended to affirm that 
the boat was liable as a common carrier, notwithstanding the 
implied contract resulting from the uniform usage of boats 
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engaged in the same trade, to carry the package free of charge, 
we think the conclusion attained opposed to the current of 
the authorities. ‘The decision is made to turn upon the 
ground of public policy. Now if the general usage of car- 
riers is to transport such packages free of all charge unless 
the shipper takes a receipt, in which case alone freight is con- 
sidered as due, and this usage is go general as that the ship- 
per of the package is charged with a knowledge of it, it 
seems to me, no principle of public policy demands that the 
courts should refuse to execute the contract thus tacitly en- 
tered into between the parties, and affix to the carrier the ri- 
gorous liabilities of the common law, when he contracted to 
exercise without reward therefor, the diligence and care of a 
gratuitous bailee. Let the shipper demand his receipt, and 
then he may insist, that nothing but the act of God, or the 
public enemy, can discharge the carrier from responsibility. 
Having failed to do this, we regard him as contracting for 
the ordinary diligence of a mandatory. 

We do not understand Mr. Jeremy, in his work on carri- 
ers, to lay down a different doctrine. True, he considers the 
obligation of the carrier arises more out of a public duty than 
the consideration to be paid, (p. 5,) but he says, the carrier, 
in the absence of an agreement to pay freight, may recover 
what is reasonable, hence he cannot set up the want of such 
agreement, which the law supplies, to avoid the common 
law responsibility. Ib. Indeed, he holds that the real ground 
of contract is founded on a reward, or consideration propor- 
tionable to the risk and duty to be performed. - Page 55, ch. 
5,§ 1. See also, Gibbon v. Paynton, 4 Burr. 2299, and ca- 
ses there cited. Also, 6 Hill’s Rep. 157. 

The fact that the usage may have originated in a belief 
on the part of the owners of boats, that their custom and 
consequent receipts would be enhanced by the gratuitous 
transportation of such packages, does not, in our opinion, va- 
ry their liability. The proof shows such letters were receiv- 
ed indiscriminately, and indifferently from all persons, as 
well from those who were patrons of the boat as from those 
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who were not. Such consideration would be too vague, in- 
definite and remote, to form the basis of such’ extraordinary 
liability. 

In our opinion, there is no error in the record, and the judg- 
ment of the circuit court is affirmed. 











HUCKABEE v. MAY. 


1. G being indebted to May, in the sum of $4,000,and to Mason in the sum 
of $400, executed, and delivered to May, a deed of land and negroes; 
which recites, that G being largely indebted to divers persons, to wit, to 
J. May in the sum of $4,000, to Mason in the sum of $400, and to seve- 
ral others, (naming them, and the amounts,) and being desirous to secure 
them, in consideration that May gives up and releases his debt for $4,000, 
and in consideration of said May assuming all, and every debt before 
named, owing by G to his creditors, and becoming liable to pay and sat- 
isfy them; and in consideration of one dollar, &c. The deed then pro- 
ceeds to convey a tract of land, and a number of slaves, &c. in fee to 
May. Anaction of assumpsit being brought to recover the debt due to 
Mason: Held, that a recovery could be had in assumpsit by Mason v, 
May.—Co ter, C. J., dissenting. 


Error to the County Court of Greene. 


Assumpsit by the defendant in error. 

The declaration contains two special counts, and the com- 
mon money counts. There was a demurrer to the two spe- 
cial counts, which was sustained, and a trial was had on the 
money counts. In the progress of the trial, a bill of excep- 
tions was sealed, which presents the following facts: Griz- 
zle being indebted to May in the sum of $4,000, and to Ma- 
son in the sum of $400, by note, and to various other persons 
in different sums, on the 17th day of August, 1840, executed 








264 ALABAMA. 

_Haskabee ¥. May. 
and delivered to the defendant in error, a deed of land and 
negroes, which recites, that Grizzle, being largely indebted 
to divers persons, to wit, to John May in the sum of $4,000, 
to Mason in the sum of $400, due by note, and to several 
other persons, (naming them, and the amounts due them,) 
and being willing and desirous to secure them, his creditors, 
in the above named sums, and to secure and satisfy the said 
demands, this indenture witnesseth, that in consideration that 
said May gives up and releases his debt for $4,000, and in 
consideration of said May’s assuming all, and every debt be- 
fore named, owing by him the said Grizzle, to his said credi- 
tors, and becoming liable to pay off, and discharge the same, 
to the satisfaction of the creditors, so that said Grizzle should 
be entirely discharged from said debts, and in consideration 
of one dollar, doth hereby grant, &c. 

The deed then describes, as granted and conveyed, a tract 
of land, a number of slaves, stock, &c. in fee to said May. 
It was executed by both Grizzle and May, and was duly re- 
corded. 

It was also shown, that the property was delivered to May, 
and was worth about $9,000. Mason demanded the money 
of May, before suit brought. 

On this evidence, the court charged the jury, that the 
plaintiff could not recover, unless it was shown, that the pro- 
perty conveyed by the deed was actually converted into mo- 
ney by May, or unless it was shown that May had money in 
his hands from Grizzle, arising from some other source, appli- 
cable to the payment of this debt; which was excepted to. 

The second special count sets forth in the form of a decla- 
ration, the facts proved, alledging a demand of the money by 
Mason of May, and concluding with a super se assumpsit. 
Mason having died, Huckabee as executor revived the suit. 

The errors assigned are— 

1. That the court erred in sustaining the demurrer to the 
first and second counts. 

2. That the court erred in the charge given to the jury. 





Morpny, for plaintiff in error. 


Erwin & Crarg, contra. 
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1. Assumpsit cannot in general be maintained, where there 

is asealed instrument. 1 Chit. Pl. 103; 2 Stew. 472. 

2. Where there is a deed inter partes, although it contain 
a covenant for the benefit of a third person, no action can be 
maintained by such third person upon said covenant. 1 Ch. 
Pl. 3,119; 7 Halsted’s R. 53; 6 Leigh, 560; 12 1b. 204; 1 
Tate’s Dig. 194; 8 Peters, 340. 

3. Where one sells property to another, who promises the 
vendee to pay a debt which the vendor owed to a third per- 
son, such third person can maintain no action for a breach of 
said promise, while he held his right of action against the 
vendee, at any rate not until he becomes a party to the ar- 
rangement, by assent and agreement on the part of the ven- 
dee to recognize him as his creditor. 1H. & Gill, 484; 24 
Wend. 260; 4 B. & Creswell, 163; 10 S. & Lowb. 302. 

4. To recover upon the common count for money had and 
received, it is necessary to prove that money has been re- 
ceived, or at least some proof must be made, from which such 
an inference can be drawn. The reception of property, ora 
promise to pay money for property, will not be sufficient. 6 
Ala. 255; 9 Porter, 417; 4 Blackf. R. 479; 3 J. J. Marshall, 
6; 148. & R. 178; 4 B. & Creswell, 163; 10 S. & Lowb. 
302. 





DARGAN, J.—The only question presented by the record 
is, will an action of assumpsit lie to recover of May the 
amount of the note executed by Grizzle to Mason? 

The rule of law must be considered settled, that if A pro- 
mise B, to pay a third person a sum of money, and this pro- 
mise is founded on a sufficient consideration, such third per- 
son may bring assumpsit on the promise. 

In the case of Poole v. Dutton, 1 Venrtis, a son, who was 
the heir at law, promised the father, if he would not cut the 
timber on the estate, which the father was about to do, to 
raise a portion for a daughter, that he (the son) would pay 
the daughter £1,000. After the death of the father, the 
daughter brought assumpsit on this promise, and recovered, 
and this judgment was affirmed on error. In Martyn v. 
Hind, 2 Cowp. Rep. 443, Lord Mansfield said, it is matter of 
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surprise that any man ever doubted the right of the daughter 
to recover. 

The principle determined in the case of Dutton v. Poole, 
has been recognized by most of the American courts, and has 
been denied by none. See 8 Porter, 333; 1 Harris & Gill’s 
R. 488; 1 Johns. Rep. 139; 12 Id. 276; Peters’s C. C. Rep. 
169; 16 S. §& R. Rep. 241; 3 Sheppard’s Rep. 285; 1 Rich- 
ardson’s Rep. 268; 5 Blackf. 179. 

These authorities all say, if one person promise another to 
pay a sum of money to a third person, and such promise is 
founded on sufficient consideration, assumpsit may be main- 
tained by such third person on the promise. If the promise 
being by parol merely, will create such privity, and give the 
third person such a right that he can maintain a suit cn it, 
surely if the promise or agreement be by deed, or under seal, 
founded on sufficient consideration, and the person to whom 
the money is to be paid assents to the promise, and claims 
the benefit of it, such an agreement under seal, must give to 
the person"to whom the money was to be paid, a right that 
cannot be divested, or taken from him by the party entering 
into the agreement to pay the money. 

The contract between Grizzle and May, created a right in 
favor of Mason, and when Mason assented to it, and claimed 
the right, it vested in him, and cannot be divested by the 
breach of the contract on the part of May, or by his refusal 
to pay the money he agreed to pay to Mason. 

Having ascertained that the contract gave Mason a right, 
the extent of it must be the amount of money May undertook 
by the deed to pay him; and the only remaining question is, 
will assumpsit lie to enforce thatright. It is admitted by all 
that Mason could not sue on the deed in covenant, and there- 
fore if he cannot sue in assumpsit, he has no remedy against 
May at law. 

Why should he be driven into acourt of equity? It is ad- 
mitted, that if by deed of similar import or terms, Grizzle 
had conveyed money, instead of land and slaves, resort to 
equity would have been unnecessary, for assumpsit for mo- 
ney had and received, could have been maintained. I will 
ask; if May, by the terms of the contract, and by receiving 
the deed and the property conveyed, does not admit that he 
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tas money to pay the creditors of Grizzle, named in the 
deed? He receives the property of Grizzle, and agrees to 
pay his creditors, not to sell the property as a trustee for that 
purpose ; but by the terms of the deed, the property belongs 
absolutely to May, and May stipulates to pay. This stipula- 
tion must imply that he has the money to do it. I think 
May should be considered in the same light or condition, as 
if by deed of the same legal import, he had received money 
of Grizzle, instead of land and negroes. In 7 Cowen’s Rep. 
662, a surety discharged the debt of his principal, by con- 
veying to the creditor land, and sued the principal for money 
paid. ‘The court say, the parties treated the land as money, 
it was so considered by them, and that it was immaterial to 
the principal,- whether it was in fact money or not; and in 
15 Maine Rep. 282, the court say, that in an action for mo- 
ney had arid received, it is generally necessary to prove the 
actual receipt of money; but if the parties have treated the 
consideration on which they have acted as money, then the 
action will lie. 

So, in the case of Stewart v. Conner, 9 Ala. Rep. 803, 
815, the property of the defendant in execution was sold by 
the sheriff, and the plaintiff received a bill of exchange from — 
the purchaser, for a part of the purchase money. The judg- 
ment was afterwards reversed, and the defendant in execution 
sued the plaintiff for money had and received. It was ob- 

jected, that he could not recover the amount of the bill, it 
- not being shown that it had been paid. The court said, it 
was immaterial whether the bill had been paid or not; that 
it had been treated as money by the plaintiff, and he could 
not be permitted now to deny it. To the same effect is the 
case of Pinckard v. Banks, 13 East’s Rep. 20, a stakeholder 
had received country bank notes as money, and paid them 
away wrongfully, and being sued in an action for money 
had and received, Lord Ellenborough said, provincial notes 
are not money, but as they had been treated as such, the 
defendant could not be permitted to deny that they were 
money. 

These authorities show, that where the consideration is 
treated by the parties as money, an action for money had and 
received, will lie in favor of the person entitled to receive the 
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money. How did Grizzle and May treat the consideration 
that May was to give for the property conveyed to him by 
the deed? Was it considered different, or otherwise than as 
funds in the hands of May to pay the creditors of Grizzle 
named in the deed? Grizzle was desirous to provide funds 
for their payment, and for this purpose sold his property to 
May. The property itself was not charged with the pay- 
ment of those debts, but May stipulates to pay them. The 
price he agreed to pay, could have been considered in no 
other light by Grizzle, than as funds in May’s hands for this 
purpose, and it was so treated by May, and he cannot now 
be permitted to deny it. Having therefore in his hands, mo- 
- ney to which the plaintiff is entitled, and to recover which 
he cannot sue on the deed, he may declare in assumpsit, and 
the deed executed by Grizzle arid May, may be treated as 
inducement, or the consideration of the defendant’s promise. 
See Hitchcock v. Lukens, 8 Porter, 333. 

Having ascertained that the contract between Grizzle and 
May gave a right to Mason after his assent to it, to demand 
and receive of May the debt due to him, and that the law 
considers the amount he agreed by his contract to pay to the 
creditors of Grizzle, as money in his hands for that purpose, 
it remains only to say, that there is no necessity for driving 
Mason to a court of equity to recover his debt. Indeed, the 
very decree that a court of equity would render, would be an 
argument in favor of sustaining the action at law. It could 
not be to subject the property to sale, as a trust fund, but 
would be simply that May should pay to Mason a sum of 
money, because in equity and good conscience, he owed it 
to him; and as May and Grizzle have treated this sum as 
money in the hands of May to pay to Mason, he may recover 
at law. 

Let the judgment be reversed, and the cause remanded. 





COLLIER, C. J.—I have bestowed much reflection upon 
this case, and have examined the authorities with care, but 
cannot concur in the conclusion of my brethren. The cove- 
nant by May to pay Huckabee the debt which Grizzle owed 
him, created a duty in favor of the covenantee, on which he 
might maintain an action, if in a reasonable time May failed 
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to perform it. ‘This is a clear proposition, sustained both by 
reason and authority, and I therefore assume it. 

It may be conceded, that where A makes a verbal promise 
to B to pay money to C, that the promise inures to the latter, 
and he may sustain a suit against A for his default. But 
such is not the case before us. Here, the contract between 


Grizzle and May is evidenced by a writing under seal; and 
if under such a state of fact there be any authority for the 
maintenance of an action by Huckabee, in the absence of 
any thing of which the law predicates a privity, it has es- 
caped my researches, and certainly eluded the industry of 
counsel. 

If A receives money, or property as money, the law would 
create a privity, and entitle C to his action for money had 
and received, notwithstanding the covenant with B to pay 
C. But here there is no pretence that the covenantor has 
received money, or property as money, of which he is the 
mere conduit to pass it on to Huckabee, and the only form 
of declaring in assumpsit adapted to the proof, is a count 
disclosing the special facts. From such facts, and in sucha 
mode of declaring, the law will not deduce a privity; and 
the liability of May being secured by a covenant, which is 
the highest, and under the circumstances, exclusive evidence, 
the covenantee alone can sue for his default. 

This view harmonizes with the authorities cited by my 
brethren, and strictly conforms to Lukens and+Son v. Hitch- 
cock, 8 Port. Rep. 333 ; Stewart v. Conner, 9 Ala. Rep. 803. 
See Dickinson v. Rodman, Taylor’s No. Caro. T. Rep. 88; 
McCarthy v. Smith, 1 Al. & Nap. Rep. 69; Wedlake v. 
Harley, 1C. & J. R. 83; Hinkley et al v. Fowler, 1 Maine 
Rep. 285; Toussant v. Martinnant, 2 T. Rep. 100. My 
object has been accomplished by stating the grounds of my 
dissent; and as the case isfone to which the maxim, non 
omne quod licet, non honestum est, and the observation that 
all things that are lawful are not expedient, may perhaps ap- 
ply, I have no inclination to add more. See however, John- 
son v. Collins, 1 East’s Rep. 104, by Ld. Kenyon; White v. 
Parkins, 12 East’s Rep. 58, by Bayley, J. 





270 ALABAMA. 








Scott et al. v. Aberorombie et al 


SCOTT anpD OTHERS, BY THEIR NEXT FRIEND, V. ABER- 
CROMBIE anp orHers. 


1. A deed executed by one, in contemplation of his marriage, by which cer- 
tain slaves are conveyed to trustees, and declaring the following trusts— 
1. That the trustees shall hold the slaves designated, to the use and be- 
hoof of the grantor during his life, and after the determination of that es- 
tate, to the use and behoof of the wife, “and her heirs.” 2. That the 
grantor, and “his assigns,” shall be permitted “to receive and take the 
profits to his own proper use, during his life, and from and after the de- 
cease of him, the said B. B., to the use and behoof of the said M. P., his 
said intended wife, and her heirs and assigns forever.” 3. That upon the 
consummation of the marriage, the grantor, during his life, and his wife 
after his death, might hire out the slaves, reserving the profits to the lat- 
ter—Held, first, that Mrs. B., the wife, did not take a separate estate in 
the slaves. Second, that the heirs of Mrs. B. could not take as purcha- 
sers under the deed, because the limitation to them, as heirs generally, 
was too remote. Third, conceding that after the death of Mrs. B., the 
contingent remainder became operative in favor of her immediate heirs, 
the descendants of such heirs could not take, as that would be to create 
an entail. 

2. A deed made by the original grantor to his children, by which, reciting 
the marriage contract, he conveyed to them his interest in the slaves, did 
not enlarge the operation of the marriage contract. 

3. Upon the death of the grandmother of complainants, Mrs. B, whatever 
interest her children took under the marriage contract, became vested in 
them, and the marriage contract became powerless for the transmission of 
a further interest. The grand children not being able to take as purcha- 
sers, under the marriage contract, must come in as distributees, asserting 
a right against the personal representatives of the party, who left a trans- 
missible estate in the slaves. 

4. When an estate is in process of settlement in the orphans’ court, a court 
of chancery will not take jurisdiction, and distribute the estate, upon a 
bill filed for an entirely different purpose, 


Error to the Court of Chancery for Macon. Hon. W. W. 
Mason, Chancellor. 


Tue bill was filed by the plaintiffs in error, who are in- 
fants, and alledges, that on the 28th February, 1794, in the 








Ste 
the 
col 
the 
hil 


mn amie nm xr OE | C6 








‘ 


JUNE TERM, 1848. = ait 


_______ Scott et al. v. Abercrombie et al. 
State of Georgia, one Barrett Brewer, and Melinda Pollard, 
the grandfather and grandmother of the complainants, in 
contemplation of a marriage about to be solemnized between 
them, entered into a marriage contract, which is made an ex- 
hibit to the bill. The deed which is executed by Barrett 
Brewer alone, in consideration of a marriage portion of two 
hundred pounds, and for that a complete support may be had, 
and provided, for the said Malinda Pollard, in case the said 
marriage take effect, and assuring and settling the negroes 
hereinafter limited, pursuant to, and in consideration of the 
agreement entered into upon the intended marriage, conveys 
certain slaves unto William Pollard, sen’r, and Francis Ten- 
nille, for the use and trusts following, ‘‘to the use and be- 
hoof of the said Barret Brewer, from and after the solemniza- 
tion of the marriage, during the term of his natural life, and 
from and after the determination of that estate, to the use 
and behoof of the said Malinda Pollard and her heirs. Yet 
nevertheless, in trust, to permit the said B. Brewer, and his 
assigns, to receive and take thé profits to his own proper use, 
and during his natural life; and from and after the decease 
of him, the said B. Brewer, to the use and behoof of the said 
Malinda Pollard, his said intended wife, and her heirs and 
assigns forever; provided also, and it is hereby declared, 
covenanted, and agreed upon, by and between all, and every 
the said parties to these presents, and it shall, and may be 
lawful to, and for, him the said Barrett Brewer, during his 
life, and after his death for the said Malinda Pollard during 
her life, in case the intended marriage should take effect, by 
any writing, or writings, under his or her hands and seals res- 
pectively, attested properly and not otherwise, to hire the said 
negres to any person or persons whatsoever, reserving to the 
said Malinda Pollard, his intended wife, the profits thereof. 

In witness whereof, &c. Signed and sealed by Barrett 
Brewer. 

That the marriage was consumated ; that Martha W. Saun- 
ders, now the widow of David Saunders, John P. Brewer, 
and Sarah Scott, mother of complainants, were the only is- 
sue of said marriage. ‘That their grandfather died in 1845, 
their grandmother some years previous. ‘That their mother 
was first married to one William Hardin, by whom she had 
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two children, one of whom resides in Autauga, and the resi- 
dence of the other is unknown. That their mother married 
in the year 1825 with Benjamin C. Scott, and the complain- 
ants are the issue of that marriage. That their mother died 
in 1836, and their father died in 1844, and letters of adminis- 
tration were granted on hisestate toCharles A. Abercrombie, 
who administered on his estate in Macon county. 

That their grandfather, previous to his death, divided the 
slaves mentioned in the marriage contract, giving one third 
part to each of his three children, the portion which their fa- 
ther received being accompanied by a deed of gift, which is 
made an exhibit as follows: ‘Beit known, that I, Barvett 
Brewer, of the county and State aforesaid, by virtue of a 
marriage contract, entered into the 28th February, 1794, by 
Barrett Brewer, &c., have this day given, granted and con- 
firmed unto Benjamin C. Scott, husband of my daughter Sa- 
rah, and their heirs, during my life, and at my decease to be 
disposed of as pointed out in said marriage coutract, the fol- 
lowing negroes, viz: Harriet, &c. I do hereby, in terms of 
the said marriage contract, warrant and defend to the said 
Benjamin C. Scott, his wife Sarah, and their heirs, during 
my natural life aforesaid, to their own proper use, and be- 
hoof, during the aforesaid period. Signed and sealed. 

It is charged in the bill, that the father of complainants 
accepted the deed, and received possession of the slaves un- 
der it. That an arbitration was had, and made between the 
two first children of their mother, by her first husband, and 
their father, by which the property was divided between 
them, which award is made an exhibit, by which certain 
sums were to be paid to their father, for the excess of their 
shares, which they insist should now be paid to them. That 
their father has scld one of the slaves, and her children, to 
one Neill Ramsay, for $2500, and that the residue of the 
slaves have been taken possession of by the administrator, as 
the estate of their father, and refuses to deliver them to 
complainants. ‘The prayer of the bill is, that the marriage 
contract be executed, the slaves delivered up to them, &c. 

The defendants answered the bill, but as the decision of 
the court turned entirely upon the legal effect of the mar- 
riage contract, and of the deed made by the grandfather, to 
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the father of the complainants, their answers are unimpor- 
tant, and unnecessary to be here stated. 
The chancellor, at the hearing dismissed the bill, for want 
of equity, which is the error assigned in this court. 











N. W. Cocke and R. Doveuerty, for plaintiff in error. 

1. The complainants are without remedy atlaw. Ina 
suit at law against the administrator, Martha W. Saunders, 
John P. Brewer, Gholson and wife, and Bagby and wife, 
would be indispensable co-plaintiffs with complainants, and 
they are parties against whom relief is sought. 

2. The validity or invalidity of the marriage contract, is 
wholly immaterial, except so far as that instrument may be 
necessary to explain the subsequent deed of gift from Barrett 
Brewer to Benjamin C. Scott. 

3. The marriage contract, if valid, and the deed of gift 
both created estates tail, with contingent remainders to the 
heirs of Mrs. Brewer. The first, subject to be defeated by a 
sale by Barrett Brewer, and the last by a sale by Scott, at any 
time before the contingent estate vested. Price et al. v. Price, 
5 Ala. 578. 

4. Scott having permitted the contingent estate to vest as 
to the slaves included in the deed of gift, of which he retain- 
ed the possession until the death of Barrett Brewer and wife, 
they would then, if there were no controlling equities in fa- 
vor of complainants, have vested in all the heirs of Mrs. 
Brewer, to wit, Martha W. Saunders, John P. Brewer, Ghol- 
son and wife, Bagby and Wife, and complainants, the three 
last occupying the place of the deceased Mrs. Scott. 


W. W. Mcl.ester and G. W. Gunn, for the defendant in 
error, contended— 

1. That the instrument set forth as a marriage settlement 
is inchoate and void, being an indenture of three parts, and 
executed but by one. 1 Wash. 47; Cline v. Black, 4 Mc- 
Cord’s Rep. 431. 

2. That if the instrument had been executed, then there 
is a failure to create any separate estate, and is therefore in- 
operative. Such estates cannot be created otherwise than by 
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express words, not by implication, and the absolute property 
vested in Brewer. Barrett v. Barrett, 4 Dess. 448; Inge et 
al. v. Forrester, 6 Ala. 418; 2 Ala. 152; 8 Por. 72. 

3. The property being the absolute property of Brewer, 
the grandfather of complainants, the same vested absolutely 
in Scott, the father of complainants, and as such, is subject 
to administration, and will be subject to distribution between 
all the children of Scott, no conveyance having been exe- 
cuted by Brewer to Scott, creating a separate estate in his 
wife. See cases before cited. 

4, If the property was delivered by Brewer to Scott, at 
the death of Brewer, to be distributed as under the marriage 
settlement, and that is void, and the property absolutely in 
Brewer, the same may be considered an advancement to Scott 
in the absence of any evidence creating a separate estate, and 
is properly controlled by his administrator. Authorities be- 
fore cited. 

5. By the marriage contract in 1794, between Brewer and 
Pollard, if the same had been executed, there is no limita- 
tion to the grandchildren of the wife; if there was, it would 
be void. 5 Ala. 363. 

6. If complainants have any right, they have an adequate 
remedy at law, and having failed to show any reason why 
they could not proceed at law, a court of equity will not take 
jurisdiction. 

7. Acourt of equity will not entertain a bill for distribu- 
tion of property without administration. 





COLLIER, C. J.—The deed executed by Barrett Brewer, 
in 1794, in contemplation of his marriage with Malinda Pol- 
lard, by which certain slaves are conveyed to her father, Wil- 
liam Pollard and Francis Tennille, avows the purpose to 
provide thereby a competent support for his intended wife. 
It declares the following trusts: 1. That the trustees shall 
hold the slaves designated, to the use and behoof of the grant- 
or for the term of his life, ‘and after the determination of 
that estate,’ to the use and behoof of the wife, ‘‘and her 
heirs.” 2. That Barrett Brewer “and his assigns,’ shall be 
permitted ‘to receive and take the profits to his own proper 
use during his natural life, and from and after the decease of 
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him, the said Barrett Brewer, to the use and behoof of the 
said Malinda Pollard, his said intended wife, and her heirs 
and assigns forever.” 3. It is covenanted and agreed, that 
upon the consummation of the marriage, Barrett Brewer, 
during his life, and his wife after his death, by writing under 
his or her hand and seal respectively, properly attested, might 
hire the slaves conveyed, reserving the profits therefrom aris- 
ing to the latter. 

It may be conceded that the general intention of the grant- 
or was, to provide a “competent support” for his wife, and that 
therefore no disposition could be made by him of the slaves, 
during her life, at least. But if this concession be maintain- 
able, it is obvious, if the deed is to operate according tp its 
terms, that the grantor was entitled to the uncontrolable ap- 
propriation of the profits derived from the employment of the 
slaves, unless he should hire them to some third person; in 
which latter event, the profits were required to be reserved 
to the wife. It is perfectly certain that these seemingly in- 
congruous provisions did not invest Mrs. Brewer with a sep- 
arate estate during her husband’s life, though they may have 
entitled her to be supported by the slaves. If she survived her 
husband, she may have been entitled to them, in preference 
to the claim of his personal representatives—a question which 
need not now be considered. 

This is perhaps a just analysis of the deed; but whether 
it is or not, neither the heirs or distributees of the grantor or 
his wife, derive any rights under it as purchasers. In Dar- 
den’s adm’ret al. v. Burns’s adm’r and another, 6 Ala. Rep. 
362, we say, ‘It is a settled rule of law, that the limitation 
of personal property, by words which would create an estate 
tail, if applied to lands, will have the effect to vest the abso- 
lute interest in the first taker; because such property cannot 
be entailed. To sustain this proposition many cases are cit- 
ed. It is also said, and well supported by citations, that the 
words “heirs of the body,” and “dying without issue,” will 
create an estate tail, unless they are restricted by some ex- 
pression indicative of an intention that the first estate should 
cease on the first taker dying without issue at the time of his 
death. Without such a restriction they were not words of 
purchase, and the limitation would be too remote to take ef- 
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fect. See also, McGraw v. Davenport and wife, 6 Port. R. 
327. 

In Price et al. v. Price, 5 Ala. Rep. 578, the plaintiffs 
claimed under a deed of gift from the father to his daughter, 
by which he gave to his married daughter, Polly Woods, a 
negro woman and her female child, to have and to hold, with 
their increase, during the life of the daughter, and her hus- 
band, Drury Woods, or the survivor of them, and at their 
death, the slaves to be returned and delivered to the legal 
heirs of the daughter, “ it being the intention of the instru- 
ment to convey a life estate in said slaves, to my said daugh- 
ter and son-in-law.”” Drury Woods and his wife both died 
without issue, the former having been the survivor, and the 
question was, whiat estate did he take under the deed. 
The court state the rule in Shelly’s case thus, ‘“‘ Where the 
ancestor by any gift or conveyance, takes an estate of free- 
hold, and in the same gift or conveyance an estate is limited 
either mediately or immediately to his heirs, in fee or in éail, 
the terms heirs are words of limitation, and not of purchase.” 
We add however, when it is apparent that the words “heirs,” 
or “heirs of the body,’ are used as descriptive of individu- 
als, and not of the general line of heirs, they are considered 
words of purchase, and the persons thus designated will take 
under the first purchaser. But the words “ heirs,” or “ heirs 
of the body,” when used alone, and without explanation, are 
always considered as words of limitation, and not words of 
purchase—that is, if it appears that the donor meant by these 
terms the general line of descent from the ancestor, the rule 
will prevail, no matter how strong the intention may appear 
to make them take as purchasers. 

The court notice the ancient rule of the common law, that 
a gift for life carried the entire interest in a chattel, so that 
no remainder could be limited upon such an estate—state 
the modification of the law in this respect, and make the fol- 
lowing deductions as appropriate to the case. 1. That as 
the deed does not express the estate to be her separate use, 
the wife did not take an interest distinct from her husband, 
but the marital rights immediately attach, so as to invest him 
with the entire life estate. 2. The donor intended that the 
person or persons who might be the heir or heirs of the wife, 
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at her death, should take the estate in remainder, both as 
heirs and pembeaetevam intention which the law would not 
enforce. 3. That the legal effect of the deed did not give 
to the wife alone, or conjointly with her husband, during his 
life, any interest, but granted to her heirs a contingent, in- 
stead of a vested remainder, which the husband might have 
destroyed by a sale of the slaves before the death of the wife 
—the contingency upon which it was to vest. But as he 
made no disposition of them previous to that event, the re- 
mainder became vested, and the intention of the donor ef- 
fectual. 

Now conceding, in the case at bar, that Barrett Brewer 
took an exclusive life estate, and his wife a remainder for her 
life if she survived him, yet the attempt to perpetuate the in- 
terest in the heirs of the latter, cannot be supported. The 
authorities cited are explicit, and show that the limitation is 
too remote. Admitting however, that the death of Mrs. 
Brewer, removed her remainder for life, and gave to the con- 
tingent and inoperative remainder to her heirs vitality, which 
the law would acknowledge and protect, and it cannot then 
be maintained, that the descendants of her ¢mmediate heirs, 
can, under the general designation employed, assert a title 
under the deed of her husband. Such an assumption can on- 
ly be supported upon the ground that limitation may suc- 
ceed limitation of personal estate, so as to entail it—a doc- 
trine which the legislature have denounced, and which the 
common law does not sanction. Clay’s Dig. 157, $37. If 
the case then rested alone upon the effect of the deed we 
have considered, the view taken would be decisive against 
the complainants’ right to recover, as they claim as children 
of a daughter of the grantor and his wife Malinda, and can- 
not take in virtue of the deed immediately from the latter. 

In addition, however, to the ceed we have noticed, the 
complainants place their right to relief upon adeed made by 
Barrett Brewer in the State of Georgia in 1830, which the 
former refers to and designates as a marriage contract. The 
latter deed declares that in virtue of that of 1794, the grantor 
had given, granted and confirmed to Benjamin C. Scott, hus- 
band of his daughter Sarah Ward, and their heirs during his 
life, and at the death of the grantor “to be disposed of 4s 
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pointed out by said marriage contract,” the slaves now in con- 
troversy. The deed then concludes with a provision as fol- 
lows: ‘I do hereby, in terms of the aforesaid marriage con- 
tract, warrant and defend to the said Benjamin C. Scott, his 
wife Sarah, and their heirs, during my natural life as afore- 
said, to their own proper use, benefit and behoof during the 
aforesaid period,” the slaves given to them. 

We infer from the terms of this deed, that Barrett Brewer 
supposed that he had only a life estate in the slaves, and that 
his intention was to relinquish immediately that estate to the 
children of his wife, to which, upon his death, they would 
have succeeded. ‘This is indicated not only by the deed to 
Scott and wife, but by the distribution which the bill alledges 
he made of the other slaves to the other children of himself 
and wife. We need not inquire whether it was competent 
for the donor to have conveyed a greater interest than he at- 
tempted, and secured the slaves to the complaiuants ; the re- 
ference to the “marriage contract’ was merely designed to 
indicate the intention that the slaves should be disposed of 
after his death according to its provisions, and could not en- 
large the scope of its operation. 

If the case of Price et al. v. Price is to be followed, it is 
clear that upon the death of Mrs. Brewer in 1827, the re- 
mainder in favor of her children became vested, unless the 
interposition of her life estate between that remainder and 
her husband’s death, requires the application of a different 
tule, than that here recognized. Upon the assumption that 
the remainder vested, the complainant’s mother might per- 
haps have taken under the deed of 1794, but we have seen 
that however this may be, they cannot claim as purchasers 
under that deed. Whenever the right of their mother at- 
tached, (if she had any,) the deed became powerless for the 
transmission of a further interest. So, if the life estate se- 
cured to Barrett Brewer, gave him an unlimited legal title, 
irrespective of the interests professedly provided for the wife 
and her heirs,” then if the estate of B. C. Scott determined 
with the life of his father-in-law, the plaintiffs must claim 
through their mother, who was the daughter of the latter, 
and died in 1836 or 1837, while he was still in life. In nei- 
ther event can they be regarded as purchasers under the 
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deeds of 1794 and 1830; but must come in as distributees as- 
serting a right against the personal representatives of the party 
who left a transmissible estate in the slaves. 

In this aspect of the case, the bill is not so framed, as to 
authorize the relief which the complainants seek ; for even 
admitting that it is allowable for chancery to exercise a ge- 
neral primary jurisdiction for the purpose of coercing the set- 
tlement and distribution of estates over which the jurisdic- 
tion of the orphans’ court is unquestionable and ample,’ it 
should at least appear that the estate is ina condition to be 
distributed. It is not pretended that the administrator of B. 
C. Scott has not given sufficient security, that he has been 
faithless to his trust, or that the estate committed to his 
charge is likely to suffer from waste or other cause. 

If the orphans’ court is incompetent to give effect to the 
distribution of the slaves made by Barrett Brewer, or after- 
wards by arbitrators selected for that purpose, the powers of 
chancery would authorize it to administer complete justice 
to the plaintiffs. 

In this cause we have cautiously avoided incidently decid- 
ing questions which presented themselves as we argued to a 
conclusion, and have merely determined that the complain- 
ants have no title but as distributees of their father or mother. 
Which of these they must immediately claim under, we need 


not determine; for be this as it may, the decree must be af- 
firmed. 


. Cuixton, J., not sitting. 


LEAVITT v. SMITH. 


1, An amended return of the sheriff, upon an execution, that the property 
levied upon, had been claimed by a third person, by affidavit, and bond 
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~ given to try the right, entered upon the execution, before any proceedings 

are commenced against the officer, has the same effect, as evidence of the 

correctness of the facts returned, as if it had been entered in due time, as 
required by law. 

2. When the evidence offered is relevant, and tends to establish the point in 

controversy, if its determination is left to the jury, this court will presume 


after verdict, that the evidence was sufficient. 








Error to the Circuit Court of Coosa. .Before the Hon. J. 
D’ Phelan. 


Morton by the plaintiff in error, against the defendant, as 
sheriff, suggesting that by proper diligence, he could have 
made the money on an execution, which came to his hands, 
in favor of the plaintiff, against J. M. Friou. 

From a bill of exceptions, it appears, that a few days after 
the levy was made by the sheriff, which was the Ist Febru- 
ary, 1840, in virtue of plaintiff's execution, upon a stock of 
goods of the defendant in execution, the sheriff had in his 
possession, an affidavit made by A. B. Dawson, as assignee of 
the defendant in execution, in which said Dawson swore the 
goods were his. The same witness who proved this fact, 
swore that the sheriff had in his possession at the same time, 
a claim bond made by Dawson, and that the witness at the 
time advised the defendant, that the bond was not a good 
claim bond. The deputy sheriff who made the levy, swore 
that he saw the affidavit, but had no recollection of any claim 
bond. ‘The affidavit referred to by these witnesses, was not 
produced at the trial, nor was there any evidence of what 
became of it, nor had the clerk any knowledge of it. One 
witness swore, that to the best of his recollection, he had 
seen said affidavit among the papers of an attorney of said 
Dawson. Search had been made for it, and it could not be 
found. 

The defendant read an order, made at the spring term, 
1840, of the court, in the case of trial of right of property, 
between Dawson as claimant, and the plaintiff in error plain- 
tiff in execution, in which the court overruled a motion of 
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the plaintiff to dismiss the claim, for insufficiency of the claim 
bond. ? 

Also an order of the court, made in the same cause, at the 
fall term of that year, by which the court, on the refusal of 
the plaintiff to join in the issue tendered to him by the claim- 
ant, dismissed the claim, and ordered that the goods levied 
on by the sheriff, be restored to the claimant. 

The defendant then offered to read an amended return on 
said execution, to which the plaintiff objected, the objection 
was overruled, and the return read. \ 

The defendant also read the deposition of Dawson proving 
the levy, the interposition of the claim, its dismissal, and the 
restoration of the goods. 

The plaintif proved, that the circuit court of Coosa coun- 
ty was held on the 24th March, 1840, and then read an affi- 
davit, and two bonds from the records of the¢court. The af- 
fidavit made by Dawson bears date the 24th March, 1840, 
and the bonds, both executed by Dawson, and two other per- 
sons, all describing the execution, and levy in this case, dated 
the 23d March, 1840, and approved by the sheriff 25th 
March, 1840. He further proved, that the judgment of non- 
suit of the fall term, 1840, had been reversed by the supreme 
court, and the cause remanded, and also a judgment of the 
circuit court of Coosa rendered, at the fall term, 1842, by 
which the claim was dismissed, because tlie claimant refused 
to file a good, and sufficient claim bond. 

The court charged the jury, that if they should believe, 
that in a few days after the levy was made by defendant, on 
the execution, the said Dawson made affidavit, that the 
goods levied on by the defendant were his, antl made a claim 
bond, though said bond was defective, and the defendant 
was admonished of this in the manner stated, then they must 
find for the defendant; to which the plaintiff excepted. 





en 


J. W. Pryor, for plaintiff in error, contended, that the 
case of Leavitt v. Smith, 7 Ala. 175, decided, that the sum- 
mary remedy would lie against defendant for not making the 
money. 

The record now before the court, does not contain suffi- 
cient evidence, tending to prove that a claim was interposed 
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of the court. He contended, that the date of the bond was 
conclusive.’ There is no evidence, that the affidavit and bond 
were returned to the clerk’s office; none that the plaintiffs 
were informed of their existence, until October, 1847; and 
the defendant omitted to state any thing about the claim in 
his return to the fi. fa. He referred to the statute (Clay’s 
Dig. 211, $ 52, 213, $ 62,) to show what constituted a claim. 

The claim bond filed was defective, and the sheriff knew 
it to be so, and did not recognize it as a claim under the stat- 
ute. The case of Garey v. McCown, 6 Ala. 370, is not ana- 
logous, because the bond was regular on its face, and the 
court had jurisdiction. 

The proceeding by claim, is a summary one, unknown to 
the common law, and in derogation of it, and must be strictly 
pursued. Bettis:v. Taylor, 8 Port. 564; Leavitt v. Dawson, 
4 Ala. 335. The court erred, therefore, in leaving it to the 
jury to infer, from the evidence, that a claim had been duly 
put in, when the evidence did not show the contents of the 
affidavit and bond. 


W. W. Morais, contra. 

1. The amended return of the sheriff is prima facie evi- 
dence in his favor. Kemp § Buckey v. Porter, 6 Ala. 172; 
Stanton v. Hodges, 6 Verm. R. 66; Hathaway v. Goodrich, 
5 Ib. 65; Lathrop v. Lumpkin, 2 Rob. (Va.) R. 55; Clark v. 
Lyman, 10 Pick. 47; 1 Phillips’s Ev. 391. 

2. The return was made in pursuance of law. Clay’s Dig. 
213, § 52, 62. 

3. There is no fixed time within which a sheriff may 
amend his return. He has been allowed to amend several 
years after its date. Rocker v. Harrison, 6 Munf. Rep. 181; 
Fowble v. Raybergh, 4 Ham. 45. 

4. And the amendment will relate back to the time it 
should have been made. Leavitt v. Smith, 10 Ala. 92. 

5. There was a sufficient predicate in the court below to 
let in secondary evidence of the contents of the affidavit and 
claim bond. This is matter of discretion withthe court. 1 


Greenl. Ev. § 558. 
6. The affidavit and claim bond are matters collateral to 
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ihe issue. Their contents may be inquired into without the 

usual predicate, and without the production of the written 

instruments, the sheriff having no right to their possession 

after they were returned. Graham v. Lockhart, 8 Ala. R. 9. 

See cases collected in Cowen & Hill’s Notes, 1208. 

7. The facts shown in the bill of exceptions in relation to 
the interposition of the claim, is sufficient for his protection. 
The advice given him by his counsel, that a replevy bond, in 
addition to the claim bond, was necessary to make the claim 
valid, was erroneous. Conceding the claim to be irregular, 
yet it is sufficient for the protection of the sheriff in this pro- 
ceeding. 10 Ala. 92. 








CHILTON, J.—This case, which has been so elaborately 
argued, has been twice before this court, and most of the 
points of law involved in it have been settled by the previous 
adjudications. See Leavitts v. Smith, 7 Ala. Rep. 175, and 
Smith v. Leavitts, 10 Ala. Rep. 92. 

The errors now assigned are: 1. That the court erred in 
permitting the defendant to read to the jury the amended re- 
turn made by him under an order of the circuit court of Coosa 
county, at the fall term, 1840, authorizing it, upon the exe- 
cution, for failing to make the money upon which, he is 
ruled. 2. That the court erred in charging the jury, that if 
they should believe, that a few days after the levy was made 
by the defendant on the execution, the said Dawson made 
affidavit that the goods levied on were his, and made a claim 
bond, though said bond was defective, and the defendant was 
admonished of this in the manner stated in the testimony of 
his legal adviser, then they must find for the defendant. — 

1. The amended return, which was allowed to be read 
against the plaintiff’s objection, is in these words: “The 
above goods [referring to the levy] have been claimed by A. 
B. Dawson and S. Friou, as assignees of J. M. Friou, defend- 
ant in execution, and claim bond given to W. J. Campbell, 
now sheriff, and my successor in office. A. Sir, 

12 Sept. 1840. Late sheriff.” 

No objection was made to the order allowing the amend- 
ment, and the amended return was entered, it appears more 
than two years before the institution of the rule against the 
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defendant. We think the testimony was clearly relevant. 
In the case of Kemp & Buckey v. Porter, 6 Ala. Rep. 172, 
the effect of such amendments is considered, as well as the 
practice of the courts in allowing and reversing them. It is 
there said: “The only effect [of the amended return] will be 
to require the plaintiffs, instead of showing that the defend- 
ants in the execution had property from which it could have 
been satisfied, by the mere production of the sheriff’s in- 
dorsement, to adduce extrinsic evidence to contradict and 
disprove its truth.” We may now add, that the amended 
return entered upon the execution in virtue of leave granted 
by an order of the court, and perfected before any proceedings 
are commenced against the officer, has the same effect as ev- 
idence of the correctness of the facts returned, as if it had 
been entered in due time as required bylaw. In either case 
it is, in a proceeding against the officer making it, but prima 
facie evidence in his favor. The return as amended, being 
relevant, and conformable to the leave granted by the order 
of the court, was properly admitted by the circuit court. 
That it was inconclusive as evidence, if there were rebutting 
circumstances, and may have been made under circumstances 
entitling it to but little weight, may be true, yet its legal ef- 
fect should, if the plaintiffs desired to prevent it, have been 
made the subject of a charge to the jury. So long as it re- 
mained unexplained, it was prima facie evidence of the ex- 
istence of the facts therein stated, and operated upon the suit 
as if originally made in its present form. See Hodges v. 
Laird, 10 Ala. Rep. 678, and authorities there cited. 

2. When this case was last here, (10 Ala. Rep. 92,) it was 
decided that the order of the court requiring the defendant 
to deliver up the property, although erroneous, and although 
afterwards reversed by the supreme court, was nevertheless a 
protection to the sheriff who delivered up the goods in obe- 
dience to it, before the judgment of reversal. Further, that 
a claim being regularly interposed, the return of the sheriff 
stating the fact, is not invalidated by his having taken an ir- 
regular or insufficient bond, and that an erroneous judgment 
in favor of the claimant will protect the sheriff against a rule 
for failing to make the money from want of proper diligence, 
but he must be proceeded against upon his official bond, or 
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by action on the case for neglect of duty. It was contended 
in argument by the plaintiff’s counsel, that the principles 
above settled do not accord with the previous adjudication of 
the same case in 7 Ala. Rep. 175. It would be profitless to 
euter into a discussion of the principles settled in each case, 
to establish their conformity, inasmuch as should there be a 
conflict, we should feel bound to regard the last decision as 
the law of the case. We will however remark, that the 
points settled by the first decision, are stated with much 
clearness and accuracy in the last, and held to be the law of 
the case. 

Although, in the first decision it appears from the state- 
ment of facts in the case, as well as from the argument of 
counsel, the point as to the admissibility of the amended re- 
turn, and the order under which the amendment was made, 
was presented, still, the cause was reversed upon other points 
presented by the record, and this was left undecided. In 
the first decision also, the facts showed that the judgment of 
the court, ordering anon-suit, and the restitution of the goods, 
was admitted in the primary court as evidence. Upon the 
trial, revised by the second decision, this evidence was re- 
jected, upon the alledged ground that the sheriff did not prove 
except by his amended return, that the claim was regularly 
interposed. The effect of the amended return, coupled with 
the order allowing the amendment, and the judgment of non- 
suit, which ordered that the goods be restored, came directly 
before the court upon the last trial, and the decision of that 
question by the court seems to us to be decisive of the only 
remaining point in the case as at present presented. 

The court, in the charge objected to, properly submitted 
to the jury the fact, whether Dawson, the claimant, a few 
days after the levy was made upon the goods, made affidavit 
that the goods levied upon by the defendant were his, and 
made aclaim bond. The jury have passed upon these facts 
and by their finding affirm, that the affidavit and claim bond 
were so made, and we are bound to consider these facts as 
sufficiently proved. The question is, do they constitute a 
bar to the plaintiff's recovery. The counsel for the plaintiff 
in error insists, that the evidence before the court was not 
sufficient to warrant the charge. It is clear that most of this 
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evidence is secondary and inferior testimony; and I had 
been induced from the tenor of the argument on both sides, 
as to its sufficiency, to suppose, that it had been objected to 
in the court below; but on examination of the bill of excep- 
tions, I find it was admitted without exception, and we must 
now regard it as received by consent. 

The qustion involved in the charge, is not whether the 
evidence that a claim was put in by Dawson, by making the 
affidavit and bond required by the statute, was sufficient to 
establish the. fact. That was a question with which the judge 
had nothing to do, unless the matter, as to its legal sufficien- 
cy had been presented in the form of a specific charge, which 
was not done in this case, but the question is, was there any 
proof conducing to establish the fact, that aclaim was made 
to the property. If there was, the court very properly, as 
we have before said, submitted that fact to the ascertainment 
of the jury, and the fact being ascertained, it was the prov- 
ince of the court to declare what judgment the law pronounc- 
ed as predicated upon it. In Clelland v. Walker, 11 Ala. R. 
1059, it was held, that where there is testimony tending to 
establish a particular result, a prayer for instructions, affirm- 
ing an admitted legal proposition, and which involves the 
consideration of this testimony, cannot be denied on the 
ground that it is abstract, because the evidence is such as 
should not convince the jury. So also, in Leigh & Co. v. 
Lightfoot, lb. 935, the court held, that though the evidence 
was perhaps insufficient, yet if it was admissible, a charge 
predicated upon it was not erroneous; that if the opposite 
party desired other, or explanatory instructions, he should 
have prayed the court for them, and to charge explicitly as 
to the effect of the evidence. In this case, it was proven by 
one witness, that afew days after the levy was made, which 
was on the Ist February, 1840, he saw in the possession of 
defendant, Smith, an affidavit made by A. B. Dawson, as as- 
signee of J. M. Friou, in which said Dawson swore the goods 
&c. levied upon were his. That at the same time, he saw 
in his possession a claim bond made by Dawson, which claim 
bond he advised the defendant was not good, inasmuch as it 
made no provision for replevying the property. 

Another witness, the deputy sheriff who made the levy, 
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stated that he saw the affidavit, but had no recollection of 
the bond. Another witness proved, that to the best of his 
recollection, he saw said affidavit at the court held at Rock- 
ford, amongst the papers of one of the attornies of Dawson. 
It was shown that the defendant, as well as the witnesses, 
and the attornies engaged in the cause had made search for 
the affidavit and bond, and neither of them could be found, 
and consequently were not produced upon the trial. The 
person however in whose possession, or among whose papers 
the affidavit was last seen, was not examined. The witness, 
Dawson, swears, that about the 8th of February, 1840, he 
returned home and found the goods levied on—that he then 
went to the defendant, who had made the levy, and claimed 
the property as assignee, and gave bond for the trial of the 
right of said property, which claim resulted in favor of the 
claimants, to whom the property was returned, and by them 
was sold at auction, &c. The affidavit and bond produced 
as found in the papers on file, bear date after the return day 
of the plaintiffs’ execution. 'The above, with the amended 
return, and the order granting leave to the defendant to make 
said amendment, is all the proof disclosed in the bill of ex- 
ceptions, as to the interposition of aclaim. This evidence 
being relevant, and admitted without objection, most cer- 
tainly tended to establish the fact, that an affidavit was made 
and a claim bond given, a few days after the levy was made. 
Nor are we advised by the record before us, that the above 
was all the evidence adduced. It may be, that the claim 
was regularly interposed, and the papers through mistake 
post-dated, or that they were substituted by consent or oth- 
erwise. Inthe absence of proof which would reconcile or 
explain the apparent conflict in the testimony, it is impossi- 
ble for us to determine, (were such the province of the court,) 
whether the fact was established by sufficient testimony. 
The charge was clearly not abstract, and as every intend- 
ment is to be made in favor of the verdict, we must presume 
(the bill of exceptions not showing the reverse,) that the jury 
found the fact of the interposition of the claim upon sufficient 
evidence. ‘The record bears evidence, that a claim was put 
in and returned to the first court after the levy was made, 
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and that at the same term, “the plaintiffs moved the court to 
dismiss the claim put in by the claimauts, for insufficiency of 
claim bond filed in said cause,” which motion the court over- 
ruled. The court had jurisdiction over the subject matter of 
the claim, and entertained it, but committed an error in re- 
fusing to require of the claimants a proper statutory bond, 
for which its judgment was reversed by the supreme court. 
See Leavitt v. Dawson & Friou, 4 Ala. Rep. 335. That the 
taking an irregular or insufficient claim bond will not invali- 
date the claim, and that the interposition of the claim, if re- 
gular in other respects, will exonerate the sheriff from the 
summary remedy by motion here sought to be enforced a- 
gainst him, we must consider as settled questions, the law 
having been thus declared, when the case was last before the 
court. 10 Ala. 102-3. And we have but to repeat what is 
there stated, ‘that the summary remedies given by our sta- 
tutes for neglects or defaults, must be confined to the precise 
facts which authorize the remedies attempted to be enforc- 
ed’”’—and that there is an obvious difference as respects the 
demerit of a sheriff, between his total neglect to make the 
money where it was in his power to do so, and his taking 
through mistake an insufficient bond. In the one case, he 
brings himself within the statute authoring the party aggriev- 
ed to avail himself of the summary remedy by motion pro- 
vided by the statute. In the other, the injured party must 
seek redress for the injury sustained, by action on his bond, 
or in case, for the negligence. Garey v. McCown, 6 Ala. R. 
370; Hodges v. Laird, 10 Ib. 678. 

The goods levied upon were amply sufficient to have sat- 
isfied the plaintiff's execution, and were pointed out by the 
plaintiff's attorney, as the property of the defendants; in the 
Si. fa. to be levied upon by the sheriff. The sheriff is not 
liable to this summary remedy, for failing to levy upon other 
articles of property in the possession of the defendant, which 
by possibility might not have been claimed. Walker v. 
Easley, 10 Ala. Rep. 671; Governor, use, v. Powell, 9 Ala. 
Rep. 83. But in this case there is no controversy as it re- 
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gards the sufficiency of the levy. Weare unable to discov- 
er any error in the record, and the judgment of the circuit 
court must be affirmed. 














INGE v. MURPHY. 


1. The widow is entitled to the mansion in which her husband resided next 
preceding his death, and the plantation thereunto belonging, until her 
dower is assigned her; and may recover the rent from one whom she per- 
mitted to enter, and rent out the premises. 


Error to the County Court of Greene. - 


Tue plaintiff in error sued the defendant for money had 
and received. The following facts were agreed on: Rich- 
ard Inge was seized in fee of certain lands, and in March, 
1841, made a deed of trust, by which he conveyed them to 
the defendant, and Herndon, in trust to pay his debts, de- 
cribed in the deed. The plaintiff in error was his wife, and 
now his widow, but she did not join in the deed, nor relin- 
quish her dower. Richard Inge died whilst living on the 
lands, in January, 1842. 

The trustees took possession of the lands, without objec: 
tion being made by the plaintiff, who was then the widow of 
Richard Inge, and rented them out. The plaintiff volunta- 
rily left the premises, acting under the advice of the trustees, 
which was about a month after the land was rented. Hern- 
don has since died, and Murphy has received the rent for 
1842, to wit, one thousand dollars. The plaintiff applied 
for and obtained dower in the lands, in December, 1842, 
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and went into possession of her dower in January, there- 
after. 

It was agreed, that if the plaintiff was entitled to recover 
on the foregoing facts, a judgment should be rendered for 
this sum, but the cause was submitted to a jury, and the 
court charged, that the plaintiff was not entitled to recover 
the whole of the rent for the year 1842, but only one-third 
thereof. To this charge the plaintiff excepted. 





Cuarke, for the plaintiff in error. 

1. A widow is entitled to the use and occupation of the 
dwelling house in which her husband most usually dwelt 
next before his death, with the plantation thereunto belong- 
ing, free from rent, until her dower be assigned, whether she 
continues to reside thereon or not. Clay’s Dig. 173, $7; 
Graham’s heirs v. Graham, 6 T. V. Monroe’s Rep. 561; Chap- 
lin, &c. v. Simmons’s heirs, 7 Ib. 337; White, &c. v. Clark, 
Ib. 640; Stuart’s Lessee v. Stewart, 3 J.J. Marsh, 48; 4 
Kent’s Com. 62. 

2. If a husband conveys to trustees for the benefit of cre- 
ditors, his residence and plantation, and then dies, his wife 
not having relinquished her right to dower, and still contin- 
uing to reside upon the land—if the trustees take possession, 
and rent out the land, and persuade her to leave the place, 
which she does, still she is entitled to the use and occupation 
of the same, and to the rent when collected. 

3. The deed of trust made by Richard Inge to the defend- 
ant and Thomas H. Herndon, gave no power to the trustees 
to rent out the land, and consequently until the dower was 
assigned to the widow, any renting must have been for her 
use and benefit. Sellman v. Bowen, 8 G. & John. 50; Rit- 
chie v. Putnam, 13 Wend. 524. 


 Mourpay, pro se. 


DARGAN, J.—By the common law, a widow had the right 
to remain in possession of the capital messuage, or mansion 
house, whereof she was dowable, forty days after the death 
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of her husband, and during this period she was entitled to be 

supplied with all necessaries, at the expense of the heir. 

This privilege of the widow was called her quarantine, and 

she was entitled to have her dower assigned her before the 

expiration of this period. See 3 Bacon’s Ab., title Dower, 
195. 

This privilege, or right of the widow, has been altered in 
this state, by statute, and it is enacted, that “it shall be law- 
ful for the widow to retain the full possession of the dwelling 
house in which her husband most usually dwelt next before 
his death, together with the out-houses, offices, or improve- 
ments, and plantation thereunto belo nging, free from moles- 
tation, or rent, until she shall have her dower assigned her. 
Clay’s Dig. 173. 

The right secured to the widow by this act, is the right of 
possession, free from molestation, or rent, and by the very 
terms of the statute must continue until her dower is assign- 
ed. The object of this act must have been to provide a sup- 
port and maintenance for the widow, until her dower should 
be allotted to her, on which she might enter, and having the 
right of possession by this statute, she is entitled to recover 
the rents and profits, and may hold the premises free from 
molestation or rent. Nor could it have been the object of 
the statute to coerce her to remain in person on the premises; 
or, rather, to make her title dependent on that condition, for 
it may be, that she couid only derive a support from the pre- 
mises by renting them; and to hold that the mere removing 
from the premises, defeats this right, might in many instan- 
ces defeat the very intent of the statute, which is a provision 
for the widow until her dower is set apart for her. 

In 3d Halstead’s Rep. 129, the heir brought trespass; the 
defendant showed that the locus in quo was part of the mes- 
suage, of which the ancestor died seized, that no dower had 
been assigned to the widow, and that he entered by her au- 
thority. Under a statute of New Jersey, similar to ours, the 
court held, that the widow had a freehold for life in the 
mansion in which her husband resided next preceding his 
death, and the plantation thereunto belonging, unless her ti- 
tle be sooner defeated, by the assignment of dower to her. 
Chancellor Kent approves of this decision, and holds it a cor- 
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case of Graham v. The Heirs of Graham, 6 Mon. Rep. 561, 
which was a bill filed by the heirs, to obtain the legal title to 
the land, on which their ancestor resided at his death ; one 
of the heirs, who had had the possession, claimed the whole. 
The widow was made a party and claimed dower. It was 
shown that no dower had been assigned to her, the estate of 
the ancestor being such, as gave his widow a right to dower, 
it was decreed to her, and the question of rents coming up, 
the heir in possession was decreed to pay her the entire rent. 
The statute of Kentucky is precisely the same as ours, and 
the court said in that case, that the widow was entitled to 
the use of the premises, until dower is assigned her. See 
also, 7 Mon. 337. We find a note of a case decided in Mis- 
sissippi, in 2 Sme. & M. 220, in which it was held, that the 
right given to the widow by this statute, is a mere personal 
privilege, and if she transfer it to another, the heir may bring 
ejectment against one entering under this title, without first 
assigning widow to the dower. But in the case of Doe v. 
Bernard and wife, 7 Smede & Mar., ejectment was brought 
against the tenant of the widow, who claimed under this 
statute. Dower had not been assigned to her, and the court 
held, that the plaintiff could not recover, and said that the 
widow was entitled to the full possession of the mansion and 
messuage, or plantation thereunto belonging, until dower is 
assigned her. 

Under these authorities, and in view of the object of the 
statute, the widow is entitled to the premises until her dow- 
er is assigned ; she may reside on them, or lease them and re- 
ceive the rents; and neither the heir nor any one else who 
claims the inheritance, or estate, from the husband, can de- 
feat this right of the widow, without having her dower as- 
signed to her. 

Mrs. Inge permitted the trustees to enter without objec- 
tion, and rent out the premises, and under their advice mov- 
ed from them, but no dower was assigned to her, and she 
has neither released her right to the trustees, or agreed to do 
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so, so far we are informed by the record. She is therefore 
entitled to the rents received by the trustees previous to the 
allotment of dower to her. 
Let the judgment be reversed and the cause remanded. 











KING, Apm’r, v. ARMSTRONG, wsz, &c. 


1, A judgment by motion against the administrator of a sheriff, for a default, 
will be sustained, when the motion having been made originally against 
the sheriff, is revived against the administrator by his consent. 


Writ of Error to the Circuit Court of Marengo. Before the 
Hon. E. Pickens. 


Morton for judgment by the defendant in error, against 
David Curry, late sheriff of Marengo, for failing, by proper 
diligence to make the money on anexecution. Pending the 
motion, Curry died, and the plaintiff in error, as his adminis- 
trator, appeared in his proper person, made himself a party 
defendant by consent, and waived all irregularity arising 
therefrom. And thereupon came a jury, &c. and verdict 
and judgment for the plaintiff. 

The error assigned is in reviving the proceeding, and ren- 
dering judgment on motion, against the administrator. 


F. S. Lyon, for the plaintiff in error. 
W. M. Morpny and A. R. Mannine, contra. 


COLLIER, C. J.—We have repeatedly held, that the sum- 
mary remedy at the suit of a bank lies only, against the 
debtor personally, and therefore his personal representatives 
are not thus suable. See Murphy’s adm’rs v. The Br. Bank 
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at Mobile, 5 Ala. Rep. 421, and subsequent cases, in which 
the same rule is appfied to motions against sheriffs and other 
officers. If such a proceeding cannot be instituted against 
an executor or administrator, it certainly cannot be revived 
against them upon the death of a testator or intestate. The 
statutes which authorize the revival of a suit against the re- 
presentative of a deceased defendant, apply only to such as 
might have been initiated against him. This must be so, as 
the revival of a suit only imparts to it renewed animation, 
and continues it in court as if the representative had been the 
primary party. We do not understand that this view is con- 
troverted ; but it is insisted that the administrator in the pre- 
sent case, waived all objection to the irregularity of the pro- 
ceeding, by consenting to come into court and submit to the 
jury an issue for trial. 

The record recites that upon the death of David Curry 
being suggested to the court, Wm. King, his administrator, 
appeared in proper person and made himself a party by con- 
sent, and waived all irregularity arising therefrom; where- 
upon the parties came by their attorneys, that the issue 
joined was submitted to a jury for trial, who returned,a ver- 
dict in favor of the plaintiff, on which a judgment was ren- 
dered. This we think is quite sufficient to cure all irregu- 
larity in the form of the proceeding, and shows that the ad- 
ministrator consented that the suggestion should progress to 
a final determination of the matter in controversy, as if an 
action had been duly instituted according to the ordinary le- 
gal forms. 

True, it is a general rule that consent cannot give jurisdic- 
tion, but this rule does not apply where the court has juris- 
diction of the parties and subject matter. In such case, it is 
competent for the parties to waive any objection of form or 
substance to the manner in which the defendant is brought 
into court, or the cause of action or defence is developed. 
This we see has been done. There is consequently no error 
in the record, and the judgment is affirmed. 
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HALL, Apw’r, v. THE HEIRS OF WILSON. 


1. When a cause is transferred from the orphans’ to the chancery court, the 
chancellor takes it in the condition in which he finds it, applies to it the 
law applicable to the settlement in the orphans’ court, but proceeds ac- 
cording to the practice of his own court. 

2. Proceedings had before the judge of the orphans’ court, are not void, be- 
cause of his relationship to one of the parties, no objection having been 
made to his sitting on the case for that cause, and the transfer to the court 
of chancery being ordered by the judge himself. 

3. When complainants claim as heirs at law, if their title is put in issue, no 
decree can be rendered but on proof of the fact. It does not vary the 
case that they commenced proceedings in the orphans’ court, which was 
afterwards transferred to the chancery court, it not appearing from the re- 
cord, that any such proof was there made. The fact that the orphans’ 
court, upon the failure of the administrator to appear, stated an account 
against him in his absence, is not evidence of a waiver on his part to the 
proof being made. 

4, An administrator who is guilty of wilful default, or gross negligence in 
the management of the estate, cannot be heard to complain that commis- 
sions have not been allowed him. 


Error to the Chancery Court at Mobile. Before the Hon. 
A. Crenshaw, Chancellor. 


Tue bill was filed by the defendants in error, distributees 
of Peter Olson, subjects of the king of Sweden. That Peter 
Olson, took upon himself the name of Wilson, and settled 
in Baldwin county, where he died, and administration -was 
granted upon his estate to one John Thompson, on the 3d 
September, 1839. That the estate was sold, and the account 
sales returned, amounting to $1,307 24. That among ‘the 
notes received at the sale, was one by the plaintiff in error, 
for $1,133 62, payable to said administrator. That the debts 
of the deceased did not exceed $100, and have been paid. 
That Hall has since become the administrator on the estate. 
That they applied to the judge of the orphans’ court for a 
settlement of said estate, and the said Hall failing to appear, 
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an account was stated by the judge of the orphans’ court, 
charging him with $1,776 76, subject to a credit of $13 89, 
but before any further proceedings were had, the judge stated 
his consanguinity to the said Hall, and made an order that 
the cause be transferred to the court of chancery. The pray- 
er of the bill is, for a decree for the amount in the hands of 
the administrator. ‘The proceedings in the orphans’ court 
are embodied in the record. ' 

The defendant by his answer, admits substantially the ex- 
ecution of the note charged in the bill, but denies that he 
was not willing to account in the orphans’ court, and insists 
he was always ready to account, and to show that he was 
not indebted to the estate. 

The chancellor determined, that the proceedings in the or- 
phans’ court were conclusive on the defendant, being sub- 
stantially regular, so far as that court had acted in the mat- 
ter, and directed that the defendant pay the amount found 
due into the hands of the register, for distribution. 

This decree is now assigned as error. 





Taytzor, for plaintiff in error. 

1, All the acts of the orphans’ court are void, the judge 
being related to the defendant. Acts 1843-4, p. 56. The 
word may in this statute, is construed to mean shall; other- 
wise the law would be of no effect, as a dishonest judge 
would always use his discretion to defeat the statute. The 
defendant’s appearance afterwards could not give the court 
jurisdiction. 7 Porter, 37; 8 Porter, 552. This is not a 
privilege in either of the parties, but the want of authority 
exists in the court and cannot be waived. 

2. The chanceller should have commenced in this case 
from the beginning, and not from where the orphans’ court 
left off; for if the county court could state the account a- 
gainst the administrator, report, and pass upon the same, so 
as forever to exclude him from any defence, (as the chancel- 
lor declares, ) why has he not power also to make the final or- 
der, now made by the chancellor? The latter is not of as 
great importance to the final termination of the case as the 
former, as it now stands. 9 Con. Rep. 502. 
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3. The proceeding of the orphans’ court is void for want 
of parties. 4 Por. 332. 

4, The order of the orphans’ court making the complainants 
parties, without any proof, and in the absence of the admin- 
istrator, and without any notice to him of their application, 
is void, and they derived no right by virtue of that order, to 
litigate, either in the orphans’ or chancery court. And the 
chancellor erred in rendering a final decree in their favor, 
without other evidence of their right. Wilson and wife v. 
May, 8 Ala. 177. 

5. The chancellor erred in rendering a decree in this case 
without the original papers from the orphans’ court. Acts 
1843-4, p. 56. The court had no cause before it until this 
was done ; it could form ro knowledge of the legal suffi- 
ciency of the notices, citations, &c. (all of which was denied 
by defendant, ) without inspection of the same. The papers 
were indispensable ‘unless the court took jurisdiction of the 
case as an original bill, disconnected from the proceedings in 
the orphans’ court ; and if this view is taken, then it was 
necessary to prove all the allegations of the bill anew, which 
was not done. 

6. The administrator has a right, at any time before a fi- 
nal decree, to come in and contest the accounts stated against 
him, and file his own accounts for settlement. Clay’s Dig. 
230, $ 48, proviso. This was done by the defendant in full 
time, as appears from the transcript of proceedings in the or- 
phans’ court, which put an end to the accounts previously 
stated, and the chancellor should have advertised and pro- 
ceeded anew, according to law, to final settlement of the ac- 
counts and vouchers filed by the administrator, disregarding 
the account formerly stated. , 

7. The decree of the chancellor for a consolidated amount 
in favor of all the complainants jointly is error. A decree 
should have been entered in favor of each one for the sepa- 
rate distributive share, and the decree cannot be amended in 
the supreme court, but must be reversed and remanded.— 
Woodruff v. State Bank, 4 Ala. 292; Davis v. Davis, 6 Ala. 
611. In acause transferred from the orphans’ court, the chan- 
cery court cannot resort to its original chancery powers, butcan 
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render only such a decree as the orphans’ could have ren- 
dered. 
8. The administrator is not allowed any compensation.— 
_ Powell v. Powell, 10 Ala. 900. 














Paiuirs, contra. 

1. The decree of the orphans’ court of 19th April is final 
as to the administrator. Clay’s Dig. 230, $ 48. And the 
forty days notice is for the benefit of creditors and others, but 
does not open the judgment as to the administrator. Davis 
v. Davis, 6 Ala. R.614. It is the duty of the administrator 
to file on oath a list of the names of the heirs or distributees; 
this he failed to do. Clay’s Dig. 249, § 43. 

2. But the record shows distinctly who the parties are. 
See the case of Davis already cited, and McRae v. Pegues, 4 
Ala. Rep. 158; Graham v. Abercrombie, 8 Ib. 552; Parks v. 
Stonum, 8 Ib. 755; Petty v. Wafford, 11 Ib. 145. 

On these authorities, finding nothing in the answer respon- 
sive to the bill, and no evidence offered to impeach the pro- 
ceedings, and no matter set up in the answer which would 
be a defence to the note, the court decreed, that within six- 
ty days, the defendant, Hall, should pay into the hands of 
the register for the purpose of distribution among the com- 
plainants, the sum of $1,762 87. The cases referred to on 
appellant’s brief, where the judgment was held irregular be- 
cause it did not set out each legatee’s portion, are cases which 
arise out of the words of the statute, and do not apply to the 
decree by the chancellor. It may well be questioned, whe- 
ther, if error, it is not such a one as would be amendable in 
this court. Petty v. Wafford, 11 Ala. R. 145. 


CHILTON, J.—1. By the act of 1843-4, (see acts, p. 56,) 
it is made the duty of the judge of the orphans’ court when 
he is interested as a party, or as counsel, or related to the lit- 
igants to transmit the papers with a transcript of the record 
to the chancery court, &c. When the cause is thus trans- 
ferred, the chancellor takes it in the condition in which he 
finds it—applies to it the law applicable to settlements in the 
orphans’ court, but proceeds according to the practice of -his 














eke 





JUNE TERM, 1848. 299 
_ sal, adr, v. The Heirs of Wilson. 
own court. ‘Taliaferro v. Brown, 11 Ala. Rep. 702. So 
that it was not necessary for the chancellor, as contended 
by the counsel for the plaintiff in error, to have gone back to 
the commencement of the case in the orphans’ court, disre- 
garding what had been done previous to the transfer. 

2. Neither can we regard the proceeding as void because 
of the relationship of the judge to one of the parties. The 
parties appeared before him, and made no objection to his 
sitting upon the case, and must be regarded as consenting fo 
his competency toact. It seems that the judge in this case, 
on his own motion, ordered the cause to the chancery court. 
No objection whatever was taken upon this ground. The 
scarcity of judicial decisions upon the question of incompe- 
tency from relationship, is evidence of the delicacy which 
judges feel in sitting in any case where there can be the pos- 
sibility of doubt as to the existence of any bias. Becquit v, 
Lempriere, 1 Kuapp’s Rep. 376. Such was the prudent jeal- 
ousy of our ancestors, in ancient times, that by positive en- 
actment (4 Edw. 3,c. 2; 8 Rich. 2, c. 2,) judges could not 
then hold court in the county in which they were born, or 
which they inhabited. These statutes were however repeal- 
ed, when the liberal confidence of a more enlightened age 
obtained. 12 Geo. 2,c. 2; 49 Geo. 3, c. 91; see also, 3 Chit, 
Genl. Pr. 9. But it is manifest the spirit of our statutes mere- 
ly require the mind of the court to be free from all imputa- 
tion of bias, from such consideration, and too great caution 
cannot be observed by the judges upon a question so delicate, 
3 Chit. Pr. 9, note L. 

3. Upon the subject of the interest of the parties, complain- 
ants, we think the decree of the chancellor is wholly indefen- 
sible. -It is true, the administrator himself is required, when 
he files his accounts and vouchers for final settlement, to spe- 
cify the heirs and legatees, &c., on oath, and this the plaintiff 
in error failed to do; (Dig. 129 § 43;) but he had the right upon 
the final settlement, to object that thé persons claiming to be 
the heirs, had not propounded their interest to the court, and 
to require them to do so by filing an exceptive allegation. 
Watson and wife v. May, 8 Ala. Rep. 177. There is nota 
particle of evidence to show, that the complainants in the 
bill are the heirs of Peter Wilson, deceased. The orphans’ 
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court minutes merely recite, “that they petitioned by their 
attorneys to be made heirs to the settlement of the estate,” 
and it was ordered that their petition be filed, and that said 
petitioners be permitted to appear as parties to the said set- 
tlement. ‘The petition is not shown in the record, nor is it 
even shown that it was verified by affidavit. The record 
does not disclose that there was any evidence submitted of 
the fact before the judge of the orphans’ court, and as their 
interest is directly put in issue by the bill and answer, we 
think it incumbent on the complainants below to have prov- 
ed their right to the property as the heirs of the intestate. 

It is contended however, that the plaintiff in error waived 
such proof, by permitting the orphans’ court to render a final 
decree allowing the account against him, by his default. We 
do not consider that the decree spoken of was final, as re- 
spects the interest of the respective distributees. It appears 
that the court having failed, after repeated efforts, to procure 
the attendance of the administrator, proceeded to state an 
account according to the act of 1843, (Dig. 230, § 48, ) charg- 
ing the plaintiff in error with the sum of $1,776 76, and cre- 
diting him with judge’s and clerk’s fees, $13 89, and it was 
then ordered, that a citation issue, requiring the administra- 
tor to appear at the next term, and file his accounts and 
vouchers, or “the account so stated would be reported for al- 
lowance, and settled as required by law,” &c. At the Feb- 
ruary term, 1845, the complainants were allowed to be made 
parties, in the absence of the administrator, and without no- 
tice to him, upon the petition of their attorney, an alias cita- 
tion was ordered to issue to the administrator to file his ac- 
counts, &c.; no citation appears in the record, but at the A- 
pril term, 1845, the administrator (as the order recites,) hav- 
ing been cited to file his accounts, &c., and having failed to 
do so, it was ordered and decreed by the court, that the ac- 
count thus stated by the judge, and on file in the court, be 
reported for allowance by the court on the third Saturday of 
June next thereafter, and publication for forty days was or- 
dered to be made in the Gazette, for all persons interested to 
come forward and contest the same. The cause having been 
continued until the July term, ’45 of the orphans’ court, the 
complainants in the bill, “claiming to be the heirs of Peter 
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Wilson, deceased, and distributes of his estate, came by at- 
torney, and the administrator by his attorney, and the ‘said 
heirs moved the court to decree the allowance of the account 
heretofore stated by the court; the administrator objected to 
the motion, that the whole proceeding was irregular, and 
should be vacated, and moved to be dismissed with his cost; 
‘because, Ist, for irregularities upon the record ; 2d, that no 
assets had come tohis hands as administrator of said estate; 
and, 3d, that no judgment can, or ought to be rendered a- 
gainst him because there was no one properly before the 
court in whose favor judgment could be rendered, and that 
the parties heretofore admitted, and claiming to be the heirs 
of said Wilson, are not his heirs, and are not in anywise in- 
terested in litigating the final settlement.” 

The complainants in the bill demurred to this allegation 
of the administrator, which demurrer was sustained, and the 
administrator then filed his affidavit, stating that no assets 
whatever had come to his hands as administrator of said es- 
tate, and consequently he had no account to file. That he 
had paid an account of Druislla Thompson for $90, which 
he attached, and $13 89, as per the order of the court, and 
he prayed the court to set aside the proceedings stating the 
account, &c. This motion was resisted on several grounds, 
and the judge, without deciding upon it, transferred the cause 
to the chancery court. 

Now it is most obvious, there was no final decree in the 
orphans’ court, nor any allowance of the account stated by 
the court, and reported to be allowed on final settlement. 
The defendants in error moved for its allowance to them, as 
heirs and distributees, and pending this motion, the jurisdic- 
tion of the chancery court attached by reason of the transfer. 
The account stated by the court was open to exception, up- 
on the final settlement, in the same manner that the report of 
a master in chancery is; (Douthitt v. Douthitt, 1 Ala. R. 594; 
Parks v. Stonum, 8 Ib. 756:) and although we regard the 
showing made by the administrator, who had obstinately 
stood out in contempt of the authority of the court, and re- 
fused not only to file his accounts and vouchers when requir- 
ed, but also to show cause, when cited, against reporting this 
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account for allowance, as wholly insufficient to open the ac- 
count, yet the orphans’ court, in rendering the final decree, 
must have such evidence before it as to the persons entitled 
to distribution, as will enable that court to comply with the 
statute, which enacts, “the county courts, on final settle- 
ments of executors, administrators and guardians, shall assess, 
and insert in their decree, the amount of their [the heirs or 
devisees] share.” Dig. 305,$ 44. If the administrator had 
appeared, and raised no objection in the court below to the 
claims of the defendants in error, and a final decree had been 
made, he could not be allowed, for the first time, to make 
the question here. But he did object in the orphans’ court, 
and re-asserts his objections in chancery, and as the chancel- 
lor must adopt the rules of law in his decree which are ap- 
plicable to the final settlement and decree in the orphans’ 
court, (Taliaferro v. Brown, supra,) it follows he should 
have required evidence of the right of complainants below 
to distribution, and should in the final decree have adjudg- 
ed to each his appropriate share. Allowing, that ina proper 
case, the decree which omits to partition the fund could -be 
amended in this court, it cannot be done where the record, 
as in the case before us, furnishes no data upon which to pre- 
dicate an amendment. 

‘ 4. The objection that the administrator was allowed no- 
thing by way of commissions, cannot be allowed to prevail. 
True, it is the constant practice to allow reasonable compen- 
sation to executors and administrators, but the court may, 
and should, refuse compensation where they are guilty of 
wilful default, or gross negligence, in the management of the 
estate, which occasions loss to the parties entitled to it. Pow- 
ell et al. v. Powell, 10 Ala. Rep. 900. Besides, the plaintiff 
in error, by his default, submitted that the judge of the or- 
phans’ court should state the amount which he, in violation 
of duty, and in contempt of the mandate of the court, refused 
to furnish. As he has taken the chances for an account too 
favorable to himself, he should not, in the absence of all in- 

o* tervening equitable consideration, be allowed afterwards to 
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say it was not favorable enough, and thus speculate upon the 
chances. 

The chancellor very properly refused to open the account, 
but for the error we have noticed, the decree is reversed, and 
the cause remanded. 
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EMANUEL v. DRAUGHN & CRANE. 


1, A contract between D & C, and E, by which the former were to furnish 
the latter goods at cost, to hawk and peddle, adding seven per cent. at 
such time as E might require, E to furnish a wagon, and to devote his 
whole time to peddling the goods, the expense of the license, traveling ex- 
penses, &c. to be deducted from the amount of the sales, and the balance, 
or profits to be divided, two-fifths to E, and three-fifths to D & C. The 
goods and merchandize, as well as the notes received on the sale of the 
goods, to be at the risk of the parties, in the proportion of two-fifths to E, 
and three-fifths to D & C, makes the parties, as between themselves, 
partners. 


Error to the Circuit Court of Monroe. Before the Hon. J. 
Bragg. 


_ Tuts was an action of assumpsit, for goods sold and de- 
livered, and also a count for money had and received. -On 
the trial, a bill of exceptions was taken, which shows, that 
the plaintiff and defendants entered into a contract under 
seal, by which, as it is recited, the defendants had employed 
the plaintiff in error to hawk and peddle goods in the county 
of Conecuh, or elsewhere, for six months, on the following 
terms and conditions: The said Draughn & Crane bind 
themselves for the term of six months, to furnish to B. M. 
Emanuel, from their store in Claiborne, such goods and mer- 
chandize, as the parties may deem best and proper to hawk 
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and peddle, the goods to be furnished at cost, adding seven 
per cent. by way of charges for importation, at such times, 
and as often as the said Emanuel may require. The said 
Emanuel agrees to furnish a wagon and two horses, and to 
hawk and peddle said goods, for and on account of said 
Draughn & Crane, for the term of six months, and to devote 
his whole time to peddling said goods; and it is agreed, that 
the expenses of a license, and the expenses of Emanuel in 
traveling, the repairs of the wagon, and other contingent ex- 
penses, shall be deducted from the amount of sales, and the 
balance, or profits, shall be divided, three-fifths to Draughn 
& Crane, and two-fifths to Emanuel. The two-fifths to 
Emanuel, to be in full for the use of the wagon and _ horses, 
and the personal services of Emanuel. 

It was agreed, that Emanuel should sell the goods for cash, 
but he was authorized to sell on time, not more than twelve 
months, when he should deem it best for the interests of all 
parties concerned. The goods and merchandize, whilst ped- 
dling, as well as the notes received on the sale of the goods, 
to be at the risk and hazard of, three-fifths to Draughn & 
Crane, and two-fifths to Emanuel. The horses and wagon 
were to be at the risk of Emanuel. Emanuel was to keep an 
account of all expenses, and of the goods sold, and to hand 
over the notes and cash received to Draughn & Crane at the 
limitation of each trip. The suit was for goods furnished 
under this contract by the defendants in error, to the plaintiff. 

The court charged, that this contract did not make the 
parties to it partners, inter se se; and this charge is assigned 
as error. 








F. S. Biounrt, for the plaintiff in error. 

It is insisted that by the terms of the agreement, the par- 
ties created a partnership inter se se. 

1. They joined together their money, goods, labor and 
skill, for the purposes of trade. Collyer on Partnership, Perk. 
3d Am. ed. p. 12, § 16; Peacock v. Peacock, 2 Camp. Rep, 
(S. C.) 45; 16 Vesey, 56; Reid v. Hollingshead, 4 Barn. & 
Cres. 878; 7 Dowl. & Ry. 444; 3 Kent’s Com. 5th ed. 24, 
25; Story on Part. 19, ¢ 15, and authorities there cited. 
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2. There was a communion of profit and loss between 
them. Collyer on Part. 29, § 38; 5 Taunt. R. 74; Cham- 
pion v. Bostwick, 18 Wend. Rep. 183; Grace v. Smith, 2 
Wm. Black. 998; Dob v. Halsey, 16 Johns. 34; Bowman v. 
Bailey, 10 Vermont Rep. 170; Brown v. Cook, 3N. H. 64; 
5 Wend. 274; Story on Part. 24, ¢ 19. 

3. If a partnership existed between the parties, then it is 
very clear that this action has been improperly brought. One 
partner cannot sue his co-partner at law, even after a dissolu- 
tion, unless there has been a settlement of accounts, and a 
balance struck, which is not the case here. Phillips v. Lock- 
hart, 1 Ala. Rep. 521. 














A. B. Cooper, contra. 

Draughn & Crane sue Emanuel, and on the trial, a certain 
agreement is introduced, which Emanuel contends shows a 
co-partnership between D. & C. and Emanuel; and the ques- 
tion is thus presented, not by any plea or pleading, but upon 
matters disclosed in evidence. 

Are D. & C. and E. partners inter se se? This depends 
upon the intention of the parties, as expressed or implied in 
the agreement. We contend that it is clearly and plainly to 
be perceived, upon a reading of the agreement, that neither 
of the parties intended to enter into, or supposed they were 
entering into aco-partnership. D. & C. employ Emanuel to 
hawk and peddle; Emanuel agrees to hawk and peddle for 
and on account of D. & C., and Emanuel to receive two-fifths 
in full consideration for the use of his horses, his services, 
&c. These stipulations manifestly prove that the parties did 
not intend to create a co-partnership; and shall one of them 
afterward set up and rely upon a construction—in fact a éon- 
tract—never made or intended to be made? None of the 
authorities cited by plaintiff in error disprove the above pro- 
positions. 

The case of Hodges v. Dawes & Co. 6 Ala. 215, settles this 
very question. In that case, the party shared in the profits 
and loss, and yet the court say, that even as to third parties, 
he was no partner. That case, and the authorities there ci- 
ted, it seems to us, settles this case. Collyer on Part. 31, 
and the note; Story on Part. 74. 

39 
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DARGAN, J.—When two or more persons simply agree 
‘to share the profits in any trade or adventure between them, 
they will be considered partners; but if one is employed as 
a mere agent, to conduct, carry on, or aid in the management 
of the business, and it is agreed that he shall receive a certain 
portion of the profits in liew of compensation, the contract 
will not be a partnership. 6 Ala. Rep. 215; Coll. on Part. 
29. It is often a question of difficulty to determine, when 
the contract creates a partnership inter se se, and the decis- 
ions, both in England and the United States, are so conflict- 
ing on this subject, that to reconcile them is impossible, and 
acollection of them tends rather to confuse the mind, than 
to elucidate the question. The best test, to my mind, is, to 
consider the intention of the parties, in connection with the 
rights and obligations each party takes under the contract ; 
and as between the parties themselves, to give effect to this 
intention. By this rule, courts will enforce the contract of 
the parties, and not violate it, or make one; and if we find 
the intention to be, that one is to bestow his services or skill, 
and in the stead of compensation, he is to receive a part of 
the profits, either nett or gross, without assuming the obliga- 
tions of a partner, he ought not to be held such. 

But I have found no case that goes to the length, that the 
contract can be construed into an agency, or as a contract of 
employment of a servant, when by its terms, there is a com- 
munion of interest, not only in the profits, but also in the 
losses. It is true, that when one agrees to receive a part of 
the nett profits, in Jiew of compensation, he must have an in- 
terest in the losses, for if there be no profits, he receives no 
compensation. But as he loses nothing more, such a con- 
tract may not create a partnership. But- when the party is 
entitled to share in the profits, and is bound to bear a portion 
of the losses, and which may not only exclude him from re- 
ceiving any thing by way of compensation, but also bring 
him in debt, which he must pay out of his own funds, then 
the contract is inconsistent with the nature of an agency, or 
the simple employment of a servant, and must make the par- 
ties to the contract partners. Watson v. Smith, 2 B. & C. 
Rep. 401; Waugh v. Carver, 2 H. Black, 235; Coll. on Part. 
Am. ed. 22. 
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Let us test this contract by this rule: Emanuel is bound 
to bear two-fifths of the losses resulting from the bad debts 
created in the course of the business, and after he receives the 
goods for the purpose of peddling, they are at the joint risk 
of the parties, in the same proportion they are to share in the 
profits. If the goods had been destroyed by any casualty, or 
if he had been robbed of them, he was bound to bear two- 
fifths of the loss. These obligations on his part, might not 
only have deprived him of the share of profits he was to re- 
ceive, but over and above them, brought him in debt to 
Draughn & Crane; and this result might have taken place by 
the terms of the contract, and without any dereliction of duty 
on his part. Such acontract is, in my judgment, wholly in- 
consistent with an agency, or the mere employment of a ser- 
vant, to transact the business; and consequently must make 
the parties, as between themselves, partners. 

The charge of the court was erroneous, and the judgment 
is reversed, and the cause remanded. 











ERWIN, Apm’x, v. THE BR. BANK AT MOBILE. 


1. An administratrix ad colligendum, is not such a representative of the es- 
tate as to require a presentation of a claim against the estate, within eigh- 
teen months after the grant of letters to her. ) 

2. An allegation in the declaration, that the note sued on was payable to 
Billups Gayle, cashier, or bearer, in consideration whereof the defendant 
promised to pay the plaintiff, &c., is sufficient upon demurrer, to show, 
that the Bank was entitled to maintain the action, under the statute. 


Error to the Circuit Court of Clarke. Before the Hon. J. 
Bragg. 


Assumpsir by the defendant in error, ona promissory note, 
payable to B. Gayle, cashier, or bearer, made by the defend- 
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ant’s intestate. The declaration describes the note thus, and 
alledges a promise to the bank. ‘The defendant demurred to 
the declaration, which being overruled, she pleaded the gen- 
eral issue, and the statute of non-claim. 

The only question raised upon the trial before the jury 
was, whether a presentment of the note was necessary, to an 
administrator ad colligendum, to prevent the bar of the sta- 
tute of non-claim. The court ruled that it was not, and that 
the statute of non-claim, did not apply to the case of an ad- 
ministrator ad colligendum. 'To which the defendant ex- 
cepted, and which, with the judgment of the court on the 
demurrer to the declaration, are assigned as error. 





J. A. Campsett and F. 8. Biounrt, for the plaintiff in error. 

One of the questions presented by the record is, whether a 
creditor is required to present his claim within eighteen 
months from the grant of letters of administration, to collect 
the goods of the deceased, in order to have the bar of the sta- 
tute of non-claim? 

1. At common law—The ordinary, or his committee by 
writ ad colligendum, &c. had only the power of an adminis- 
trator durante minore aetate. What this power is, see Com. 
Dig. Administration, F. Com. Dig. Administrator, A. 

An administrator during the minority of one entitled to ad- 
ministration, has for the time, all the power and authority of 
an absolute administrator. Com. Dig. Administration, F’., Co. 
2 Just. 389. 

Administrator ad colligendum is a special administrator. 
Their authority, while it exists, is that of an absolute admin- 
istrator. He may sell goods that would otherwise perish. 
3 Bac. Ab. 13; 11 Viner’s Ab. 87, 102; Price v. Simpson, 
Cro. Eliz. 718. He may pay debts due by the deceased. 
Com. Dig. Admin’n, F; Briers v. Godbold, Hob. 250; Prince’s 
case, 5 Coke, 39 b; 2 Andres. 132, cited in Petersdorff’s Ab. 
1 vol. 169, 9 vol. 205; 11 Vin. Ab. 87. In the case of Lord 
Grandison v. Countess of Dover, reported in Skinner’s Rep. 
156, it is said that the king had, and was used to grant let- 
ters ad colligenda bona defuncti, which was in the nature of 
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a commission, and to dispose for the good of the soul of the 
the intestate, as well as for the payment of his debts, funeral 
charges, &c., and then to his wife and children. And this 
was the common law until the stat. 39 Edw. III. 

For the payment of debts he may dispose of things not 
perishable. Supra and Toller’s Ex’rs 404-5. He may also 
receive debts due to the deceased. Com. Dig. Adm’n, F, 3 
Leon. 103. Or may maintain actions for the recovery of 
them. 2 P. Wms. 576; Toller’s Ex. 404. 

2. By statute—By the act of 1803, amended by the actjof 
1810, the admlnistrator to collect the goods may exercise all 
the powers of an absolute administrator, and is liable in the 
same manner. Toul. Dig. 180, $ 4; 324, § 21; Clay’s Dig. 
222,$8. The clause of the latter statute, providing that 
suits shall not abate by the appointment of administrator, or 
administrators, in chief, which were commenced by adminis- 
trator ad colligendum, refers to suits in progress at the time 
the latter’s authority terminates. The right to sue, and the 
liability to be sued, is derived both from the common law, 
and from the act of 1803, conferring the right and liability 
on the chief justice of the county court, to which right and 
liability the administrator to collect was substituted by the 
act of 1810. ‘Toulmin’s Dig. 180, $¢ 4; 324, § 21; Clay’s 
Dig. 222, §8. Without this construction, the administrator 
to collect had no authority to bring suit under the statute, 
unless as absolute administrator for the time being. The 
statutes creating the various kinds of special administrators 
known to our probate courts, do not define their powers and 
authority. ‘They take into their possession the property of 
the estate, and exercise the powers pertaining to absolute ad- 
ministrators. Clay’s Dig. 220, § 1; 222, § 6, 8,10; 227, § 
30. The statute of non-claim (Clay’s Dig. 195, §$ 17,) re- 
quires the claim to be presented to the executor or adminis- 
trator. The plea operates as a complete bar, and a creditor, 
or any person interested in the distribution has aright to in- 
sist upon it. 6 Porter, 32. 

3. As to the demurrer—The court should have sustained 
the demurrer to the declaration. It shows no property in the 
plaintiff to the note sued on. ‘To do this, it should have 
averred “ that the note was made payable to the plaintiff by 
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the name and description of B. Gayle,”’ or that the same “was 
indorsed” to the bank, with proof of the fact. Walker v. Br. 
Bank at Mobile, 3 Ala. 153: Smith et al. v. Bank at Mobile, 
5 Ala. 26. 

The only evidence offered by plaintiff was the writ and 


note. 





A. B. Cooper, contra. 

The defendant in error contends that the demurrer was 
properly overruled. See 7 Ala. 383. 

As to the duties and powers of an administrator ad colligen- 
dum, such administrator has not the powers of an administra- 
tor, minore aetate and the Institute does not support the 
doctrine laid down in Comyn. See 2 Iust. 398. But see 
2 Kent, 5 ed., 414; 1 Wms. Ex. 292; 2 Blacks. 504-5; 1 
Lomax, 145; Toller, 106; 3 Dyer, 255; 11 Viner, 86-7 ;3 
Thomas’s Coke, 320, note T. 

From these authorities it is clear that such grant was a 
special, limited grant, not only in respect to time, but in re- 
spect to powers. 

Special administrations are frequently granted in England. 
See 1 Haggard, 136; Addams, 127. 

The statutes referred to produce no change, and it isa 
mistake to suppose that a power to sue, necessarily implies a 
liability to be sued. ; 


COLLIER, C. J.—It is said by Blackstone, that if a per- 
son die wholly intestate, general letters of administration 
must be granted by the ordinary to such administrator as the 
statutes of Edward the third and Henry the eighth direct. 
The learned commentator then states to whom these statutes 
require the administration to be committed, and concludes, 
that “‘in defect of all these, the ordinary may commit ad- 
ministration (as he might have done before the statute of Ed- 
ward III,) to such discreet person as he approves of; or he 
may grant him letters ad-colligendum bona defuncti, which 
neither makes him executor nor administrator ; his only busi- 
ness being, to keep the goods in his safe custody, and to do 
other acts for the benefit of such as are entitled to the pro- 
perty of the deceased. 2 Bla. Com. 504-5. Stephens lays 
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down the law in equivalent terms. 2 Step. Com. 239 to 

241. Both of these authors cite 2 Inst. 398, and Manning 
v. Napp, 3 Salk. Rep. 37. 

Chancellor Kent says, if no one offers for the administra- 
tion, the surrogate must appoint a mere trustee ad colligen- 
dum, to collect and keep safe the effects of the intestate ; 
and this last special appointment gives no power to sell any 
part of the goods, uot even perishable articles; nor can the 
surrogate confer upon him that power. 2 Kent’s Com. 414, 
This author cites 1 Rolle’s Ab. tit. Exr. ch. 1; 2 Shep. T. 
488, Preston’s ed. 

Toller thus expresses himself, “The ordinary, in default 
of persons entitled to the administration, may grant letters ad 
colligendum bona defuncti, aud thereby take the goods into 
his own hands, and thus assume the office of an executor or 
administrator in respect to the collecting of them; but the 
grantee of such letters cannot sell the effects without making 
himself an executor de son tort. The ordinary has no such 
authority, and therefore he cannot confer it on another.”— 
Toll. on Ex’rs, 106. See also, 4 Burns’ Eccl. L. 241; Wentw. 
Off. Exr. 174-5. 

Viner, after stating to whom the administration of an in- 
testate’s estate should be granted, says, that “the ordinary 
may ex officio grant to a stranger letters ad colligendum bona 
defuncti, to gather up the goods of the deceased, or the or- 
dinary may take them into his own hands to pay the debts 
of the deceased, in such order as an executor or administra- 
tor ought to pay them ; but he, or the stranger who has let- 
ters ad colligendum, cannot sell them without makin’ them- 
selves executors of theirown wrong. The ordinary has on- 
ly an authority, aud no such power himself, and therefore he 
cannot give that power to any other.” 11 Vin. Ab. 86-7. 

Williams and Lomax, in their treatises on the Law of Ex- 
ecutors, state the law in conformity to Blackstone, and the 
other authors we have cited. 1 Wms. on Ex. 148, 265, et 
seg.; 1 Lomax’s Ex’rs, 145. 

In treating of an administration by the common law, and 
of the powers and duties of the administrator, Comyn says: 
‘“ But the ordinary, or his committee by writ ad colligendum 
bona defuncti, had only the power of an administrator du- 
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rante minore aetate; and therefore could only administer ad 
commodum of the intestate, and not to his prejudice. And 
could not give goods, or release debts, &c. Nor have an 
action for the recovery of his goods.” To sustain the first 
proposition, 2 Just. 398 alone is cited. But the learned au- 
thor is not quite consistent with himself on this point, and 
certainly does not observe his usual accuracy; for in another 
place he says: ‘‘An administrator during the minority of one 
entitled to the administration has, for the time, all the power 
and authority of an absolute administrator. So, if a man 
appoint an infant his executor, and that another shall have 
the administration during his nonage, he is his executor for 
the time, and so long has the authority of an absolute admin- 
istrator or executor.” 1Com. Dig. tit. Administration F. 
and tit. Administrator A. 

Upon reference to the Institutes, we think the proposition 
of Chief Baron Comyns is not supported. After noticing the 
power of the ordinary over the goods which come to his 
hands upon the death of an intestate, the author of the Insti- 
tutes proceeds thus: “If it be demanded what interest the 
ordinary hath in the goods of the intestate which come to 
his hands; it is answered that he had such an interest as the 
administrator to whom administration is committed durante 
minore aetate erecutoris ad opus commodum et utilitatem 
ipsius executoris, et non aliter seu alio modo. So as the 
ordinary may administer for the good of the intestate, but 
cannot give the goods of the intestate, or do any thing to his 
prejudice.” 2 Inst. 398. 

Special administrations have been granted by the ordinary, 
limited to the collection of all the personal property of the 
deceased, and giving discharges for all the debts which were 
due to the intestate, on the payment of the same; and doing 
what further might be necessary for the preservation of the 
property, ‘and to the safe keeping of the same, to abide the 
directions of the court.” In the goods of Radnell, 2 Addis. 
Rep. 232. According to the English law, special adminis- 
trations were limited or expanded in the powers they confer- 
red, according as convenience, or a sense of duty dictated ; 
but were frequently restricted “to the mere collection and 
preservation of the goods.” Wynn v. Wynn, 8 Leigh’s R. 
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264. In the latter case, the administrator is not liable to be 
sued for a debt of the intestate, and if a judgment has been 
rendered against him upon such a liability, and administra- 
tion be afterwards granted, a scire facias will not lie against 
the successor to revive; but he may be sued denovo. Wynn 
v. Wynn, supra. 

From this hasty notice of the authorities, we think it 
abundantly obvious that an administrator, with power merely 
to collect and preserve the estate of the deceased, is not vested 
with authority to pay debts, nor can he be sued upon any 
undertaking of the deceased. Although the ordinary in Eng- 
land, since the statute of Edward, may be chargable with the 
debts of an intestate, if he keeps or disposes of the estate. 
Yet it by no means follows, that the liability of one to whom 
he has committed a limited power over the estate is equally 
extensive. ‘The authority of the committee of the ordinary 
must, in the nature of things, depend upon the grant, and 
will be more or less extensive according as the terms of this 
are broader or more restricted. ‘These conclusions are so 
clearly deducible, that it is needless to illustrate them further. 

By our statute of 1810, it is enacted that “the judge of 
the orphans’ court, whenever he may deem it necessary, may 
appoint an administrator or administrators to collect the 
goods of the deceased ; and in case the administrator or ad- 
ministrators so appointed, shall commence a suit or suits, the 
same shall not abate by the appointment of an administrator 
or administrators in chief, but the suit or suits may progress 
for the use of the administrator or administrators in chief.” 
Clay’s Dig. § 8, 222. This is perfectly plain, and shows 
that the special administrator contemplated, is only author- 
ized “to collect the goods of the deceased,” by such legal 
means as are appropriate—with or without suit. That he 
may sue is indicated by the provision made for the revival 
of suits in the name of his successor, and the failure to make 
a corresponding provision for reviving suits in which he is 
the defendant, furnishes a strong argument, if the act were 
otherwise doubtful, that no action could be brought against 
him in his representative character. See Flora v. Mennice, 
12 Ala. Rep. 836. 

40 














314 ALABAMA. 








Erwin, adm’x, v. Br. Bank at Mobile. 

| From this view, the conclusion ig ut 3 nafural sequence, 

that an administrator ad colligendum,is not authorized to 
pay the debts of the deceased, and therefore there is no reason 
. why they should be presented to him to save the bar of the 
statute of non-claim. Such an administrator does not come 
within the spirit and meaning of the act, even if he is within 
the letter. 

The act of December, 1841, provides “@hat all notes, bills, 
bonds, or other evidences of debt held by the State Bank, or 
Branch Banks, payable to the cashier, or the person who has 
filled the office of cashier of said bank, or branch bank, may 
‘be sued and collected in the name of the several banks, in 
the same manner as if they had been made payable directly 
to the said bank or branch bank by which the paper has 
been taken and discounted,” &c. Further, “the legal title 
to such paper, for all purposes of suit or collection, shall be 
deemed to have been in said bank or branch bank by whom 
the paper was discounted.” . 

In Crawford et al. v. The Branch Bank at Mobile, 7 Ala. 
Rep. 383, it was held, that the description of the note in a 
proceeding commenced by the bank by notice, as payable to 
B. G., cashier, shows prima facie that the legal title was in 
the bank. Here, the declaration alledges the making and 
delivery of the note to the plaintiff, payable to “B. Gayle, 
cashier, or bearer.” In consideration thereof, the defend- 
ant’s intestate promised the plaintiff to pay the sum in the 
note specified, &c. 

This, we think, is sufficient upon demurrer, to show that 
the plaintiff, in virtue of the statute, was entitled to maintain 
the action. The consequence is, the judgment must be af- 
firmed. 
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PINKSTON v. BREWSTER, SOLOMON & CO. 


1, A trustee who applies the trust fund in his hands to the payment of one 
creditor, leaving the remainder of the creditors wholly unpaid, the deed 
under which he acts, contemplating a payment pro rata among all the cre- 
ditors, acts at his peril, and is individually responsible to them. 

2. The statute of limitations of six years, is not a bar as between the trus- 
tee and cestui que trusts. 

3. The trustee is not discharged from liability to the cestuis que trust by a 
discharge in bankruptcy, whether he has retained the trust fund in his 
hands, or has wrongfully paid it over to another. 


Error to the Chancery Court at Montgomery. Before the 
Hon. A. Crenshaw, Chancellor. 


Tue bill was filed by the defendants in error, creditors of 
Charles and William McCall, on behalf of themselves and 
other creditors of C. & W. McCall, against Pinkston & White- 
sides, as trustees in a deed of trust, executed by C. & W. Mc- 
Call. By the terms of this deed, the trustees were required 
to sell the property conveyed by the deed, and after reim- 
bursing their costs and expenses, to pay pro rata, first, cer- 
tain preferred creditors, among which are the complainants ; 
and it is alledged that the trustees have sold the property 
and converted it to their own use, and refuse to pay the com- 
plainants and the other creditors. 

Whitesides admits that he entered upon the execution of 
the trust, admits the payment in full of a debt to Waldron, 
Thomas & Co, with the trust property, and that this debt 
was of equal grade with that of the complainant. That it 
was his intention to have paid all the debts according to 
their preferences, but that his co-trustee seized, and took for- 
cible possession of the trust property, since which time he 
has had nothing to do with it. He also pleads his discharge 
in bankruptcy in bar of the suit. 

Pinkston, by his answer, denies all participation in the act 
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of Whitesides—admits the taking possession from White- 
sides of the trust effects, and the sale of the same. He ad- 
mits having made a payment of a debt of the second class, 
upon which he was a surety, and claims compensation for 
his trouble, expenses of the trust, §c., and relies on the sta- 
tute of limitations. 

The chancellor, upon the bill, answer and proof, decreed 
that Whitesides was chargeable with the value of the goods, 
paid by him in discharge of a creditor of the first class, de- 
ducting therefrom the pro rata share of such creditor, witn 
interest, §c., and that he account for all the goods and ef- 
fects which he disposed of, previous to Pinkston taking pos- 
session. That according to the provisions of the deed, Pinkston 
was not accountable for the acts of Whitesides, but must ac- 
couut for all the effects which came tohis hands—and that he 
was responsible to the complainants for the payment made ona 
pebt of the second class. He overruled the pleas of the sta- 
tute of limitations, and bankruptcy, and directed an ac- 
count, &c. From this decree the defendants prosecute this 
writ. 





J. E. Bevser, for plaintiff in error. 

1. Statutes of limitation are now regarded more favorably 
than formerly, and the courts will not adopt a forced con- 
struction to evade their effect. Lowther v. Chappell, 8 Ala. 
355; McCluny v. Stillman, 3 Peters, 270. 

2. The following cases bear a strong analogy to the one 
before the court, and show that complainants’ demand against 
Whitesides in the court below, is barred, and that his plea 
on this point should be sustained. Wood v. Wood et al. 3 Ala. 
762; Johnson v. Johnson, 5 Ib. 99; Green v. Johnson, 3G. 
é&*John. 395; Wilcox v. Plummer, 4 Peters, 172; Kerns v. 
Schoonmaker, 4 Ohio, 331; Starke et al. v. Starke et al. 
Car. Law Jour. 503; Terill v. Murray, 4 Yerg. 104; Harri- 
son v. Harrison, 1 Call, 372; Strange v. Durham, | Brevard, 
83; Duncan v. Migert, 11 Leigh, 542; York v. Bright, 4 
Hump. 312; Barnes v. Williams, 3 Iredell, 481. 

3. The conversion by Whitesides, of the trust funds, took 
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place before he was discharged in bankruptcy, and before the 
passage of the bankrupt act, and where this is the case, the 
plea of bankruptcy is maintainable. Matter of Tilbatts, 5 
Law Rep. 259; 6 Com. L. Rep. 338. 

4, Trustees invested with a fund, for a specified object, 
may exercise a sound discretion as to the means best calcu- 
lated to effect that object, and where they act bona fide, in 
the premises, they will be protected. 1 B. Monroe, 217; 
Rice’s Eq. 343; 5 Dana, 132; Ib. 171; 9 Ala. 734; 1 Dev. 
& Bat. Eq. 199; 2 Hare, 246. 

5. The complainants in the court below, if they intended 
to take their case out of the statute of limitations, should 
have alledged in their bill, that they had not discovered the 
conversion by Whitesides more than six years before the 
same was filed. 








C. CrommeE in, for the defendant in error. 

1. The statute of limitations does not apply as between 
cestut que trust and trustee in a direct trust, and Whitesides 
cannot interpose it asa bar. Hill on Trustees, 168, 263, 
264, 268, 509, 528; Sanders on Uses and Trusts, 194, 199, 
Provost v. Gratz et al. 6 Wheat. 481; Kane v. Bloodgood; 
7 Johns. Ch. R. 90; Decouche v. Savatier, 3 Ib. 216; John- 
son v. Johnson, 5 Ala. R. 90; Michoud et al. v. Girod et al. 
4 How. U.S. Rep. 560, 561; Redwood v. Reddick, 4 Munf. 
222; Goodrich v. Pendleton, 3 Johns. Ch. R. 387; Coster 
v. Murray, Ib. 522; Spotswood v. Dandridge et al. 4 Hen. 
& Munf. 139. 

2. The answer of Whitesides discloses that he voluntarily 
undertook the office of trustee. He could not discharge him- 
self from its obligations by renunciation in the manner in 
which he seeks to do so. Hillon Trustees, 265; Lewen on 
Trusts, 132. 

3. Plain and unequivocal proof is requisite of his divest- 
ing himself of the character of trustee. Nothing is to be pre- 
sumed. Fishwick v. Sewell, 4 Harris & John 430; Gwinn 
v. Jones, 2 Gill & John. 173. He should have given ex- 
press notice to the cestui que trusts of his holding adversely, 
before the statute could begin to run, of which positive proof 
is required. Rust v. Barr, 1 Watts, 330. In the case of a 





318 ALABAMA. 





— Pinkston v. Brewster, Solomon & Co. — cil 
numerous body, as creditors, acquiescence has not the same 
effect in barring equitable rights. Hill on Trustees, 264, 
266, 527. 

4. The cases in which the statute of limitations is permit- 
ted to be interposed, are those of trust by implication or con- 
struction of law, in which the possession of the trustee is in 
its nature adverse from the beginning. Hill on Trustees, 91 
to 170, 265. 

5. His answer shows, that he accepted his appointment of 
trustee, acted under the deed of trust, and received into his 
possession the trust property. In its disposition he is bound 
by the directions of the deed of trust, and for any wilful de- 
parture from ithe is responsible. 2 Story Eq. 309, $ 1045; 
Ib. 518,§ 1277. He manifested supine indifference and gross 
negligence in permitting himself to be divested of the posses- 
sion of the trust property by his co-trustee, and in not seek- 
ing again to recover its possession, and is responsible in case 
of loss occasioned thereby. 2 Story Eq. 517, 525, § 1275, 
1276, 1284; Harrison v. Mock et al. 10 Ala. R. 192. The 
bankrypt law of the United States does not apply to trustees 
or others acting in a fiduciary capacity. Bankrupt Act U. 
S.§ 1; Owen on Bankruptcy, 13; Hill on Trustees, 528, 
532. 





CHILTON, J.—1. The deed by which the relation of 
trustee and cestuis que trustis created between the parties, 
contemplates the payment pro rata, among the several credi- 
tors, of the amounts which may come to the hands of the 
trustees, provided the means should be insufficient to pay 
them the full amount of their demands, and we cannot read- 
ily perceive how a trustee can be said to be acting in the 
“good faith” required by the law, who makes a distinction 
between creditors by the application of all the trust funds in 
his hands to the payment of one creditor, leaving the remain- 
der of the creditors wholly unpaid. If trustees take it upon 
themselves thus to apply the funds, they do it at their peril, 
and especially should this be so in this case, since the deed 
in no equivocal terms points out their duty, and designates 
the paymeuts to be made. But were it otherwise, the courts 
of chancery are ready to aid and direct the trustee for his pro- 
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tection in the application of the trust funds. The preferred 
creditors occupying the same relation with respect to the fund, 
had each a right to an equal participation in it, and they can- 
not be divested of that right by the misapplication of the 
funds by the trustees. “ Equality is equity,” in such ca- 
ses. See McLane and wife v. Hosea et al. at the present 
term. If the trustee had acted without due caution, and 
has paid a large demand to one of the creditors, leaving the 
others wholly unpaid, he, and not the cestui que trusts, must 
suffer. See Greene v. Winter, 1 Johns. Ch. R. 40; also, 
McKinley v. Irvine, at the last term. 

2. The statute of limitations of six years is urged as a de- 
fence; and it is insisted that the statute should date from 
the misapplication of the funds by the trustees. . We do not 
agree with the counsel in this position, as applicable to the 
case before us, and a brief review of the authorities cited by 
him, will suffice to show the position cannot be maintained. 

In Wood v. Wood, 3 Ala. Rep. 756, it is held that in cases 
where the remedy at law and in equity is concurrent, the 
statute of limitations applies alike in both forums. That 
was a bill filed by a legatee against an executor to have an 
account of the residuum; and because the statute gave the 
concurrent action of account at law, to which the statute of 
limitations of six years would perfect a bar, it was held the 
statute equally applied to the relief in chancery. But the 
court say, they do not wish to be understood as intimating 
an opinion that the same length of time could be urged as a 
reason why a settlement should not be coerced in the or- 
phans’ court. This case but affirmed the decision previously 
made in Maury’s administrators v. Mason’s administrators, 8 
Porter, 222, in which last case it was also stated as a general 
principle, ‘that the only trusts not within the operation of 
the statute, are those which are peculiarly and exclusively 
the subjects of equity jurisdiction ; and that a subsisting, re- 
cognized and acknowledged trust, as between the trustee and 
cestui que trust, is not barred by the statute.” 

In Johnson v. Johnson, 5 Ala. Rep. 90, which was a bill 
by a distributee against the administrator for his distributive 
share, and to set aside a sale made by the complainant to the 
administrator, who occupied also the relation of guardian, it 
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was held, after a review of many of the English as well as 
American authorities, that the daches of complainant in not 
seeking to avoid the settlement until after the lapse of eleven 
years, was a bar to his relief. In this case, however, the 
general rule is admitted, that the statute of limitations will 
not run against a subsisting continuing trust. 

In Greene v. Johnson et al. 3 Gill & Johns. 389, it is said 
that as soon as a trust ceases to be a continuing subsisting 
trust, or expires by its own limitation, or is put an end to by 
the act of the parties, if it be a fit subject for a suit at law, a 
cause of action arises, and the statute of limitations begins to 
run. This case, as well as Kerns v. Schoonmaker, 4 Ohio 
Rep. 331; Howell v. Young, 2 C. & P. 238; Wilcox v. Ex. 
of Plumer, 4 Peters’s Rep. 172, and Governor, use, &c. v. 
Stonum, 11 Ala. Rep. 679, were actions at law, and in which, 
it -was very properly ruled the statute of limitations com- 
menced running from the time the cause of action became 
complete. 

It is manifest that none of these cases are decisive of the 
case at bar, adverse to the defendants in error. In this case, 
the deed vests in the trustees the title to the property, in 
trust to pay various debts specified in the schedule annexed 
to it. It creates a direct trust, the enforcement of which by 
the cestui que trust, is peculiarly and exclusively cognizable 
ina court of equity. A large class of creditors are provided 
for, and even had Whitesides, the trustee, after having made 
the misapplication of the trust funds, repudiated the trust, the 


record furnishes no evidence that he communicated his deter-. 


mination to the defendants in error. They had therefore 
the right to consider him as still acting, and the trust as sub- 
sisting. 

It has been held, that in cases where creditors are con- 
cerned, an improper application of the funds (though within 
their. knowledge) may be charged upon the trustees after a 


considerable number of years, and that laches are not impu- 


table to a body of creditors; so that their assent to an act 
which is justifiable only upon the ground of their express 
coneurrence, can never be implied from a mere temporary 
forbearance on their part to question it. See Mathews on 
Pres. Ev. 452; Hardwicke v. Mynde, 1 Anst. 109; Which- 
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cote v. Lawrence, 3 Ves. 745; York Buildings Co. v. Me- 
Kenzie, 8 Bro. P. C. 42; Hill on Trustees, 170. We appre- 
hend that no case can be found, where, in a direct trust, as 
between the trustee and the cestuis que trust who compose @ 
body of creditors, the lapse of six years has been held a bar 
to their relief. Indeed, it is laid down as a general rule, that 
as between trustees and the cestui que trust, an express trust, 
created by the act of the parties themselves, will not be barred 
by any length of time, the possession of the trustee in such 
case being deemed the possession of the cestui que trust. 
Hovenden v. Annesley, 2 Sch. & Lef. 633; Wedderbern v. 
Wedderbern, 4M. & Cr. 52. This general rule, however, 
must be understood as applying to cases where the trust is 
still subsisting ; for if the trustees have divested themselves 
of the legal title, with the full knowledge and consent of the 
cestui que trust, and have settled and obtained a release, the 
eourt of chancery would be reluctant in entertaining a claim 
arising out of the transaction, after such a lapse of time as in 
ordinary cases would perfect a bar by the statute of limita- 
tions. 4M. & Cr. 52, supra; Portlock v. Gardner, 1 Hare, 
594. 

These authorities, as well as those referred to in the brief 
of the counsel for the defendants in error, are conclusive to 
show that the lapse of time which has intervened, under the 
circumstances shown in evidence in this case, cannot bar the 
relief sought by the bill, and that the decree of the chancel- 
lor disallowing the objection was entirely correct. The cre- 
ditors who reside in New York, so far from Montgomery, 
where the business was transacted by the trustees, are not 
presumed to have knowledge of the misapplication of the 
funds, and to infer their acquiescence in such misapplication, 
would violate the well established principles of equity. Hill 
on Trus. 265, where the authorities are collated. 

From aught that appears in proof, the beneficiaries under 
this deed were waiting in the full confidence that the trus- 
tees were engaged in efforts to collect the demands assigned 
for their benefit, and to apply the statute in such cases, would 
be to hold out inducements to trustees, to conceal from their 
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cestuis que trust the true situation of the assigned estate, until 
the lapse of six years should deprive them of all right to re- 
cover for any breach of duty on the part of the trustees. 
Such a doctrine cannot be maintained in a court of equity. 

3. By the first section of the bankrupt act, it is provided 
that “all persons residing in any state, district or territory of 
the United States, owing debts which shall not have been 
created in consequence of a defalcation as a public officer, or 
as executor, administrator, guardian or trustee, or while act- 
ing in any other fiduciary capacity, may petition,” &c. 

In our opinion, the liability of the defendant (Whitesides) 
is not discharged by the decree in bankruptcy. If the trust 
funds were in his hands, it would be most evident the case 
would be embraced in the letter of the act. Is the principle 
varied, because he has wrongfully paid out the funds to an- 
other? We think not. Under the English bankrupt act, it 
has been held, that if the debt created by the breach of trust 
be ascertained in its amount, so that it may be proved against 
the bankrupt’s estate, it will be discharged by the certificate. 
Samuel v. Jones, 2 Hare, 246. But where the extent of the 





bankrupt’s liability sté/l remains to be determined, and the © 


amount consequently cannot be proved as a debt under the 
fiat, the certificate will be no answer to a suit by the cestwi 
que trust. See Ex parte Mare, 8 Vesey, 335; Hill on Trus- 
tees, 528. 

In the matter of Tibbetts, 5 Law Reporter, 259, Mr. Jus- 
tice Story held, as he states, after some hesitation, that fidu- 
ciary debts not proved under the proceedings in bankruptcy, 
were not extinguished by the discharge and certificate under 
the act, and that a misapplication of fiduciary funds deprived 
the party of all right to a discharge from them, only, if made 
before the passage of the act, but if made after the passage, 
such misapplication deprived him of all right to a discharge 
from any debts. See also 6 Law Rep. 338. 

Waiving the consideration of the question whether the de- 
fendauts in error could have proved their demands in the 
proceedings in bankruptcy, we think it comes within the 
spirit and meaning of the exclusion contained in the first and 
fourth sections of the bankrupt act, as it amounts to a defal- 
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cation, whether the trustee keeps the money, or wrongfully 
pays it to another. 
We are unable to discover any error in the record, and the 
decree of the chancellor is consequently affirmed. 











BUTLER er ats. v. FOSTER, Treasurer or Monroe. 


1. A judicial officer, clothed with the power to admit to bail, persons charged 
with criminal offences, cannot delegate the power to another. 

2. A judicial officer, authorized to receive bail for the appearance of persons 
charged with criminal offences, cannot receive from the accused, a sum of 
money in lieu of, or as substitute for bail; and if so paid in, seme the 
State, or the county, has any claim to it. 


Dest by the defendant in error, against the plaintiff in er- 
ror, and his sureties, on his official bond, as late clerk of the 
circuit court of Monroe county. 

Upon the trial, a record of the circuit court of Monroe 
county was offered in evidence, of the cause of the State of 
Alabama v. Zachariah McAlister, from which it appeared, 
that McAlister was charged with stealing a slave, and an or- 
der was made that he be discharged from custody, on his en- 
tering into recognizance with good and sufficient surety, &c. 
before the clerk of the circuit court, or upon his depositing 
with the clerk of the circuit court the sum of $500, and enter- 
ing into recognizance in the sum of $1,000 without surety, 
&c. The plaintiff further proved the payment of the mo- 
ney, and the discharge of McAlister. T'o the introduction of 
this testimony, the defendants objected, but the court over- 
ruled it, and admitted the evidence, to which the defendants 
excepted, and which they now assign as error. 

4 


Buiount and J. D. F. Wiixiams, for plaintiffs in error. 
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~ 1. Upon the whole record, the court should have entered 
judgment for the defendants. 14 Viner’s Ab. 586; Dyer, 
119; b. Pl. 6 The judge of the circuit court of Clarke 
county had no authority to order the clerk of the circuit court 
of Monroe county to take the recognizance of McAlister and 
receive money as bail in vacation for his appearance at the 
next term of the circuit court of Clarke county. Clay’s Dig. 
294, $ 29; 288, § 2. The order was coram non judice, 
and absolutely void. Clay’s Dig. 461, § 5,6. And sheriffs 
can take recognizances in cases of misdemeanor only. Ibid. 
This wasafelony. Clay’s Dig. § 18; 439, §$ 8. 

2. The clerk of Monroe circuit court was not authorized 
by law to receive the money of McAlister, or to take his re- 
cognizance, in vacation, for his appearance at the next term 
of the circuit court of Clarke county. His receipt of the mo- 
ney under the order—the order being void—and the clerk 
having no authority to receive it, makes him the bailee of 
McAlister, who is alone entitled to demand it. Clay’s Dig. 
218, § 83; 146, § 21; 461, § 5, 6; Currie v. Thomas, 8 Por. 
Rep. 293. 

3. The receipt of the money by the clerk in vacation, be- 
ing wholly unauthorized by law, he is a mere individual, or 
common bailee ; and even in an action by McAlister, his se- 
eurities would not be chargeable. Receiving the money un- 
der the circumstances disclosed in the record, without the 
authority of law, and being no part of his official duty as 
clerk, it is not within the condition of the bond, and his secu- 
rities are not liable. 

4. Admitting the authority of the court to make the order 
to the clerk of Monroe county in vacation, still the plaintiff 
cannot recover, because—1. There was no judgment or or- 
der of the court, condemning the money in his hands as a 
forfeiture to Monroe county. Clay’s Dig. 294, $ 29. 

2. Because the county of Clarke was entitled to the fines 
ahd forfeitures accruing in the cause, it being then pending 
in the circuit court of Clarke county. Ib. 296, § 37. 

3. Because the action, if it could be sustained at all, should 
have been brought in the name of the treasurer of Clarke 
county. Clay’s Dig. 296, § 37. 

4. There was no judgment of the circuit court of Clarke 
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condemning the monies in Butler’s hands asa forfeiture, and 
until this was done, no action could be maintained by the 
treasurer of Clarke county. 





Cooper, contra, insisted — 

1. That no demand was necessary. It was not necessary, 
upon the general rule applicable to bailor and bailee. See 
Lilly v. Hoyt, 5 Hill, 396; Sally v. Capps, 1 Ala. 121; Gov. 
v. Stonum, 11 Ib. 679. The statutes have a bearing upon 
this question. See Clay’s Dig. 146, § 20-1-2, 248, and 249, 
making it the duty of the clerk to report and pay over. 

2. That Butler is liable for the $500, received of McAlister. 
1. The court had jurisdiction over the subject matter. 2. 
Having jurisdiction the order is for Butler to recover. 3. But- 
ler received the money under the order, and asclerk. 4. The 
county of Clarke could not recover this money, it never was 
estreated in that county. 


DARGAN, J.—The laws of this State do not permit the 
circuit judges to clothe the clerks of the circuit courts with 
authority to admit to bail, in vacation, those who may be 
imprisoned for alledged crimes; for a judicial officer cannot 
delegate to another the powers and authority by law intrust- 
ed to him. Although the circuit judge could himself have 
admitted McAlister to bail, he could not authorize the clerk 
of the circuit court of Monroe to doit. The order that was 
made at the fall term of the circuit court of Clarke county, 
authorizing the clerk of the circuit court of Monroe to admit 
McAlister to bail, on the conditions recited therein, was null 
and void, and gave the clerk no authority to take the recog- 
nizance, or to receive from McAlister the $500, which was 
one of the conditions upon which he was to be admitted to 
bail. 

The nature of bail, is, that the accused is delivered from 
the custody of law, into the custody of his bail, who become 
sponsors for his appearance, to answer the charge for which 
he was arrested, and although the circuit judges, justices of 
the peace, sheriffs, and other officers, in the various instances 
prescribed by law, are authorized to admit to bail, taking 





326 ALABAMA. 





The Governor v. Gibson. 

bond or recognizances for the appearance of the accused, yet no 
statute permits any, or either of these officers to receive from 
the accused a deposit of money, in lieu of bail, or to order 
him to pay a sum of money into court, as a substitute for 
bail ; and as the circuit court had no authority to make the 
order, by which the circuit clerk of Monroe received the sum 
of $500 from McAlister, the money was not received by the 
clerk in the discharge of any official duty prescribed by law, 
and consequently neither he nor his securities are liable to 
the treasurer of Monroe county for it. The money was paid 
by McAlister to the clerk, under an order that was void, it 
still belongs to McAlister, and has not become the property 
of the State, nor of the county of Monroe. The circuit 
court therefore erred in permitting the record to go to the 
jury as evidence to charge the clerk and his sureties with 
this sum. 

As this view is decisive of the cause, at least to the extent 
of the $500 paid by McAlister to the clerk, it is unnecessa- 
ry to examine the other questions raised by the assignment 
of errors. 

Let the judgment be reversed and the cause remanded. 











THE GOVERNOR v. GIBSON. 


1. A sheriff who levies a fi. fa. on personal property, may be sued in detinue 
by one who claims a legal right to it, and the action may be prosecuted in 
the ordinary mode, or under the statute. 

2. A sheriff, when sued in detinue, for property on which he has loniel, can- 
not be required to execute a replevy bond; it is sufficient if he give the 
party at whose instance he levied, notice, and call on him for indemnity. 
But such notice is not essential to his defence; it is sufficient that the 
property was taken from him under a writ regularly issued. 
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3. When process is in the hands of the coroner, commanding him to seize 
property in the hands of the sheriff, which is regular on its face, the latter 
need not look behind it, to inquire whether the pre-requisite steps have 
been taken, nor whether the coroner was duly authorized to act. 

4. A levy by an officer, is not conclusive record evidence of the defendant's 
title, but raises a strong presumption against the officer, which he must 
repel by proof. 

5. Sureties of a sheriff are not liable for a conversion of property by him 
two years before the bond was executed. 

6. When a sheriff has indorsed a levy on property, which is afterwards taken 
from him by a writ, it is proper he should state the fact in his return ; but 
his omission to do so, will not preclude him from proving the fact by evi- 
dence aliunde. 








Error to the Circuit Court of St. Clair. Before the Hon. J. 
D. Phelan. 


Dest on the official bond of Elbert L. Gibson, sheriff of 
St. Clair. The breaches assigned are, that he levied certain 
writs of attachment of the plaintiff, against the Mississippi 
and Alabama Rail Road Co., on certain slaves ; that judg- 
ments were obtained against the defendant in attachment, 
but that on demand, the slaves were not delivered to satisfy 
the judgments. 

The defendants pleaded, that the slaves levied on were 
not liable to the attachments; also, that the slaves were taken 
out of the possession of the sheriff, by virtue of a writ in de- 
tinue, by the coroner. 2. That the plaintiff was notified of the 
fact, and informed that unless indemnity was given the sheriff 
would not execute the replevy bond required by the writ, in 
the hands of the coroner. 3. That the default of the sheriff, 
if any was made, accrued before the execution of the bond 
suedupon. Other pleas were filed, which need not be no- 
ticed. ; 

Upon, the trial, as appears from a bill of exceptions, the 
defendants introduced a duly certified copy of the suit in de- 
tinue, instituted by McAden, against Gibson, the sheriff, 
and the judgment thereon dismissing said suit. The plain- 
tiff objected to its introduction, as illegal, and irrelevant, but 
the court overruled the objection, and he excepted. 
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~ It was proved that the coroner, in whose hands the writ of 
detinue was, had no other authority to seize the slaves, than 
the written indorsement which appears on the writ, by the 
judge of the county court, and it was proved that the coro- 
ner had not executed any bond, or taken the oath required by 
law, and his authority to act was under a special appoint- 
ment by the judge of the orphans’ court. 

No bond was produced, as having been executed by Mc- 
Aden previous to obtaining the writ, but the coroner swore 
there was abond taken by him from McAden, and that he 
had returned it with the papers. It was proved, that the 
sheriff gave the plaintiff notice of the suit instituted by Mc- 
Aden, soon after it was begun. It was further proved, that 
the coroner seized the slaves in the hands of Gibson, in vir- 
tue of the writ of detinue, at the suit of McAden. 

The court charged the jury, that if the slaves levied on by 
the attachment of the plaintiff, were the property of McA- 
den, at the time of such levy, they must find for the defend- 
ants. 2. That if the slaves were surrendered by Gibson to 
the coroner, in obedience to the writ of detinue sued out by 
McAden, against Gibson, they must find for the defendant. 
To these charges the plaintiff excepted. 

The plaintiff moved the court to charge, that the appoint- 
ment of Langford, as coroner, by the judge of the county 
court, was not good in law. ‘That if good, he could not ex- 
ecute the writ, until he had given bond. That unless bond 
pursuant to law had been given in the action of detinue, Gib- 
son was not justified in surrendering the slaves to the coro- 
ner. That it was the duty of Gibson to execute a replevy 
bond, and retain the slaves, notwithstanding he gave notice 
to the plaintiff in the attachment ; and, lastly, that the return 
by Gibson, on the attachment, that he had levied on the 
slaves, as the property of said company, was conclusive proof 
of property in the company. ‘These charges the court re- 
fused to give, and the plaintiff excepted. 

These matters are now assigned as error. 


Parsons and Rice, for the plaintiff in error. 
This cause was tried on pleas 2, 3,7 and 8—a demurrer 
having been sustained to the second breach of the declaration. 
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1. The second charge given by the court directs, in the 
most positive terms, a verdict for the defendants, “ if the ju- 
ry believe the property was surrendered in obedience to the 
writ in detinue.” This charge is certainly wrong. It puts 
out of view the title to the property, and amounts to a charge 
that the sheriff is justified in giving up property in his custo- 
dy under process, when sued for it, whether the party suing 
is the owner or not. 

The sheriff is authorized by statute to require a bond of 
indemnity before levying an attachment, but not after. The 
statutes in respect to executions do not apply. 6 Ala. 474; 
Dig. 210, §50; 209, § 44; 7 Ala. 243. 

In virtue of the levy, the sheriff acquired a right to the pos- 
session, which he was bound to defend, even with force, a- 
gainst an officer. 10 Verm. 238; 1 Pick. 395 ; 5 Mass. 516, 
Or he might have filed a bill of interpleader. 4H. & M. 
506. ’ 

The suit in detinue is no defence for not keeping the pro- 
perty. 7H. & J.60; 14 Johns. 84; 1 How. 160; 5 Mass. 
280. 

It was the sheriff’s duty at least to have given notice and 
demanded security, if he did not waive his right by levy- 
ing without. It is insisted that he did—that indemnity or 
security can only be required in cases given by statute. 6 
Ala. 474, 

But he should be estopped for another reason. By his 
levy, he affirms the property belongs to the defendant in that 
attachment. 1 Ala. 303; Ib. 308-9; 9 Ala. 613. This is 
an official act, and binding on his securities. 9 Ala. 486; 7 
Ala. 834-5. This return is conclusive so long as it stands of 
record, or until amended by leave of the court. Price v. 
Cloud, 6 Ala. 248. And it cannot be contradicted. Clark v. 
Gary, 11 Ala. 98; King v. Buck, Ib. 219; 2 Saund. 344, n. 
2; 6 Mass. 325; 7 Ib. 388; Croke James, 514; 8 Johns. 16; 
6 Greenl. 296. 

_ But the sheriff will not be permitted to amend his return 
on mesne process after judgment, when the effect would be 
to reverse it. 8 Ala. 86; 4 Ala. 153; 2S. & P. 109; 2H. 
& M. 180; 5 How. 173; Smede’s Dig. 385, $ 23, and cases 
42 
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cited. - To amend now, would cause the judgment to be re- 
versed. 7 Ala. 715; 5S. & P. 119; 13 Mass. 270. 

The sheriff having gained the suit in detinue, cannot now 
say the property was another’s, and the return will be a sat- 
isfaction of the judgment in attachment to the value of the 
property attached. 9 Por. 201; 4 Ala. 543. 

These securities are the ones liable for the default of the 
sheriff. 7 Ala. 79; 4 Ala.607; 15 Wend. 623; 9 Ala. 484; 
12 Wheat. 129; 4 Dev. 412; 11 Wend. 639; 9 Ala. 173. 
The testimony of the witness, "Shelton, as shown by the bill 
of exceptions, was clearly incompetent. 








J. T. Morean, for defendant in error. 

1. Thedeclaration does not in either count aver that the 
liability of the sheriff occurred after the bond sued on was 
executed. Bagby v. Harris, 9 Ala. R. 173; 2 Ala. Rep. 425; 
9 Ib. 487. 

2. The sheriff was not estopped by his return from show- 
ing that the property levied upon by him, was not the pro- 
perty of the defendant in attachment. Cannada v. South- 
wick, 15 Pick. 556; Boynton v. Millard, 10 Ib. 166; Wa- 
terhouse v. Gibson, 4 Greenl. 234; Mason v. Watts, 7 Ala. 
Rep. 704-6; 2 Greenl. Ev. 482-3, § 587, 588; Leavitts v. 
Smith, Z Ala. R. 175; Jordan v. Gallup, 16 Conn. 547 ; Com- 
monwealth v. Abell, 6 J. J. Marsh. 476; 9 Ala. 613; 2N. 
Hamp. R. 87; 4 Mass. 498; 12 Mass. R. 163. 

3. But if the property actually belonged to the defendant 
in attachment, the sheriff or his securities may show that he 
delivered it up to superior liens, or superior process, before 
the bond sued on was executed. Bissell & Carville v. Lind- 
say, 9 Ala. R. 167; 2 Chit. Bl. P. 123; 2 Greenl. Ev. title 
Trover, 480, § 585, and notes, and p 533, $ 644; Townsend 
& Gordon v. Everett, 4 Ala. R. 607: Governor, use, &c. v. 
Robbins, 7 Ala. 82-3; Hogan v. Smith, 4 Ib. 93; Bagby, 
use, v. Harris, 9 Ib. 179; Dumas & Co. v. Patterson, 9 Ala. 
487; 8 Mass. 79; Leavitts v. Smith, 7 Ala. 175; Smith v. 
Locke, 4 Ala. 288. 

4. There being a doubt as to the ownership of the proper- 
ty levied on, the sheriff had the right to surrender the proper- 
ty to the claimant, having given notice to the plaintiff in at- 
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tachment, and the plaintiff having failed to give the required 
indemnity. Clay’s Dig. 58, ¢ 12; 2 Greenl. Ev. 480-1, § 
685. There is nothing in our statute restricting the right to 
indemnity to particular process. The right existed at com- 
mon law. Allen on Sheriff, 152; 10 Johns. Rep. 98; 15 
Ib. 147; 8 Ib. 185. Here the right exists, and the sheriff is 
compelled to judge of the necessity of indemnity at his peril, 
without a jury, and this is the only difference. Ogden and 
Wadlington v. Powell, 7 Ala. 243. 

5. The plaintiff in attachment was notified that the suit 
was instituted against the sheriff for the property levied on, 
and failed to provide for the defence of the suit. 2 Greenl. 
supra ; Clarke v. Smith, 10 Conn. 7; 4 Gill & John. 404; 
Bond v. Ward, 7 Mass. 123; Ogden & Wadlington v. Pow- 
ell, 7 Ala. R. 244; Governor, use, &c. v. Powell, 9 Ala. 36. 

6. The proof of Shelton is competent as he derived it from 
witnessing the transaction in which the sale of the negroes 
took place, and he proves the declarations of a party in pos- 
session of the property. Oden v. Stubblefield, 4 Ala. R. 40; 
Bliss v. Winston, 1 Ib. 344, Gary v. Terrill, 9 Ib. 206; An- 
derson v. Snow & Co. 9 Ib. 247. 

7. The authority of the coroner to act cannot be collate- 
rally called in question. The second appointment of the 
county judge made him coroner de facto, and it was not ma- 
terial whether he was coroner de jure. Moore v. Culley, 1 
N. Hamp. 223; Fowler v. Bebee, 9 Mass. 231; Common- 
wealth v. Fowler, 10 Mass. 290; Buckman v. Ruggles, 15 
Ib. 180; Dotey v. Graham, 5 Pick. 487; 16 Peters, 85; 
Town of Plymouth v. Painter, 17 Conn. 585. 











COLLIER, C. J.—We have repeatedly held, that a sheriff 
or other officer who levies a fieri facias or other process on 
personal property may be sued in detinue by one who claims 
a legal right to it; and the action may be prosecuted in the 
ordinary mode of proceeding, or according to the provisions 
of the statute upon the subject. Bissell & Carville v. Lind- 
say et al. 9 Ala. Rep. 162; Easley v. Dye and Dye by their 
next friend, at the last term. Here the suit by McAden a- 

inst the defendant, Gibson, was instituted as the statute 
| provides, and the slaves taken into the possession of the cor- 
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oner, under the mandate of the writ; and the first question 
that arises is, whether the divestiture of Gibson’s possession 
under the circumstances of the case, furnishes an answer to 
the present action. ; 

' A sheriff who siezes property is bound to retain it to an- 
swer the exigency of the precept under which he acted, or 
show a legal excuse for having parted with it. But it cer- 
tainly was not indispensable to his protection in the present 
case, that he should have replevied it by executing a bond 
with surety, pursuant to the act of the legislature. It was 
quite enough that he gave notice to Alford, the party, at 
whose instance he levied on the slaves, and called upon him 
for indemnity, and if Alford declined a compliance with the 
requisitions, he might well refuse to replevy. Such a bond 
as the defendant was required to give, imposed a personal 
responsibility upon him, at least equal to the value of the 
slaves and their hire, and being an agent of the law, and as 
such, a mere custodian, he was not bound to incur it. 

Whether McAden had executed the bond upon which the 
order for the seizure of the slaves could only be regularly 
made, is not in the present case a material inquiry. If the 
writ under which the coroner acted, was regular upon its 
face, and directed him to take the slaves, the defendant was 
under no obligation to look behind it, to ascertain whether 
the pre-requisite steps had been complied with. ‘The notice 
to Alford would have enabled him to scrutinize the proceed- 
ings, and if he was not sufficiently vigilant, the defendant 
cannot be visited with the consequences of his neglect. 

Nor was it incumbent upon the defendant to inquire, whe- 
ther the special coroner who executed the process against 
him, had taker the oaths of office, and executed an official 
bond, even conceding that these were essential to confer an 
authority de jure. By the seventh section of the act of 1833, 
“ prescribing the duties of coroners,” it is enacted, “ that the 
county courts shall have power to appoint a coroner, in cases 
where there shall be no coroner in said county, when it may 
become necessary for any process to be served on the sheriff.” 
Clay’s Dig. 159, § 6. As the defendant was sheriff, this en- 
actment was an ample warrant to the judge of the county 
court to appoint a coroner for the purpose of executing the 
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questioned whether such special appointee should be required 
to give bond for the performance of the duty devolved upon 
him; but if the law contemplates it, the judge, and not the 
defendant, should see that he executes it. The mere ap- 
pointment makes him an officer de facto, pro hac vice, and 
this is quite sufficient as it respects third persons. 

In a suggestion against a sheriff, under the statute, that 
with due diligence he could have made the money on a fiert 
facias, it has been held to “ be entirely competent for the she- 
riff to show, as well before as after levy, that the money 
could not be made. The levy will not estop him from de- 
nying that the property seized was the defendant’s. In taking 
it he merely affirms that he believes it is subject to the exe- 
cution; and when charged with the want of diligence, it is 
incumbent on him to show that he was mistaken.” Leavitt 
v. Smith et al. 7 Ala. Rep. 175. “Prima facie, he would be 
charged on account of his levy; but he could discharge him- 
self as in any other case of tortious levy, by showing that the 
defendant in execution had no property in the goods, and 
that the party from whom they were taken, had been rein- 
vested with the possession. Bristol v. Wilsmore, 1 B. & C. 
514, is conclusive to show that the owner of goods may re- 
take them from the sheriff, even after a levy at the suit of 
another. This being the law, it would operate most oppres- 
sively, if such an officer could not defend himself by proof 
of the same facts which would defeat his action against the 
true owner, subsequently taking them from the sheriff; and 
which would render the sheriff liable, if sued in the first in- 
stance.”’ Mason et al. v. Watts, 7 Ala. Rep. 703. These 
citations are most significant and direct to show, that it Was 
allowable for the defendants to resist a recovery, by proof that 
the slaves were the property of McAden. We have seen that 
the official character, and the manner in which he acquired 
the possession of the slaves, did not exempt him from liabil- 
ity to have them taken from him by process in the action of 
detinue ; and that he was not bound to replevy; especially if 
the party at whose suit he had seized them was passive after 
notice of the levy. Proof of these latter facts, irrespéctive of 
McAdeh’s title, would furnish an unquestionable defence in 
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the present action. Wentworth v. The People, 4 Scam. R. 
650; Merritt v. Miller, 13 Verm. Rep. 416; Lents v. Cham- 
bers; 5 Ired. Rep. 587. 

The idea that a sheriff is estopped by his levy from deny- 
ing under all circumstances, that the property levied on was 
not liable to satisfy the plaintiff's demand, is founded on a 
false hypothesis. None of our decisions, or any other that 
has been brought to our notice, lay down the law thus 
broadly. ‘The presumption is, that an officer charged with 
the execution of process has done his duty, and when he has 
seized property under its authority, that it was liable to an- 
swer the exigency; and upon this assumption all courts pro- 
ceed. But the levy is not regarded as conclusive, record ev- 
idence of the defendant's title—its effect is to raise a strong 
presumption against the officer, which he must repel by 
proof. Arnold v. Pond, 4 Shep. Rep. 249. See also 12 
Mass. Rep. 196; 16 Id. 8; 11 Pick. Rep. 524; 19 Id..622. 

The third plea of the defendants, alledges that the: sheriff 

Gibson ceased to retain the possession of the slaves levied on, 
almost two years previous to the execution of the bond by 
them ; in other words, that a conversion (if any) occurred 
before the bond had an existence; and they are not therefore 
liable for such conversion as a breach of their undertaking. 
In Dumas & Co. v. Patterson et al. 9 Ala. Rep. 484, it was 
held, that where a sheriff appropriates money collecied on an 
execution, and then renews his official bond, the sureties. in 
the renewed bond are not liable for his default; but the 
plaintiff must proceed against the sureties in the bond, under 
which he was acting when the conversion occurred. This 
ease is directly in point, and shows that the demurrer to the 
plea was properly overruled. 

It is difficult to perceive of any objection to the answer of 
the witness, H. F. Shelton, to the second direct interrogatory 
contained in his deposition. The facts which he narrates are 
qaltogether pertinent, and stated not by way of information or 
belief, but professedly upon his own knowledge of the trans- 
actions between W. H. Shelton and McAden. These trans- 
,actions -were the advance of money by the latter to the for- 
mer, and.a sale of the slaves attached in payment of this in- 
-dabtedness. It would be too much to assume that .the.wit- 
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ness was testifying from hearsay, because in answer to one 
of the cross interrogatories, he says, “I derived the most of 
my information in regard to the connection of W. H. Shelton 
and McAden by said Shelton himself; besides, I copied bills 
of sale, agreements, &c. between them.” Now, although 
the witness says he derived the most of his information from 
W. H. S., we cannot assume that the facts positively stated 
in answer to the second interrogatory were thus acquired ; 
especially as they are such as may very well be within his 
personal knowledge. 

What we have said in respect to the notice to Alford of the 
seizure of the slave while in Gibson’s possession, under the 
process in detinue at the suit of McAden, was suggested by 
the pleadings, in which such notice is distinctly alledged; 
but we did not intend to be understood as asserting, that a 
notice of the seizure was indispensable to the defence. Asa 
precautionary step it was altogether proper, that the sheriff 
might call to his aid the plaintiff in attachment in making 
defence against the action of detinue; but the omission to 
give the notice would not make him chargable with the value 
of the property. It isa good defence for a sheriff, when 
sued by the plaintiff in the proceeding, for not making goods 
available to satisfy process under which they were seized, to 
show that they were taken from his possession under a writ 
regularly issued ; and the further duty we have seen, does 
not devolve upon him to show that after they were taken 
from him, they were legally disposed of. If there was evi- 
dence implicating the integrity and good faith of the sheriff, 
then it might be necessary to his vindication to prove a no- 
tice, or something equivalent, to relieve himself from the 
/ imputation of mala fides. But it is not pretended that the 
defendant Gibson has not acted honestly, and we can see no 
ground on which it can be maintained, that the second charge 
is too restricted, and excluded from the jury the consideration 
of important facts. 

It is not necessary to consider whether the circuit court 
laid down the true rule by which the damages should be 
measured, in the event the plaintiff was entitled to a verdict. 
However this may be, the jury have determined that he is 
not entitled to recover any thing, and if the rulings of the 
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court were in other respects proper, he cannot complain that 
he has been prejudiced. 'The charge could not have misled 
the inquiries of the jury upon the primary question, and as 
to the subsequent one, viz: the extent of the damages, it was 
not considered by them. 

It is insisted for the plaintiff in error, that to let in evi- 
dence of the fact that the slaves attached were not the pro- 
perty of the defendant in the attachments, or that they were 
taken from his possession by the process in the action of de- 
tinue, the returns should have stated the fact ; especially as 
it appears that he had parted with the possession before the 
attachments were returnable. This argument is supposed to 
be maintainable upon the ground that the returns are quasi 
records, and cannot be contradicted by evidence aliunde ; 
and to authorize its admission, the sheriff should have 
amended his returns upon leave of the court for that purpose. 

The returns of the sheriff are dated of the day when 
the attachments were placed in his hands, and before the ac- 
tion of detinue was instituted by McAden; so that he could 
not at that time have affirmed that his possession of the 
slaves had been divested. ‘True, he might have stated the 
fact as an addition to his return, as he retained the attach- 
ments in his hands several months after the seizure by the 
coroner; and it was altogether proper to do so, for the pur- 
pose of informing the plaintiff of the fact. But a failure to 
perform this duty, cannot conclude him from showing what 
disposition he made of the slaves. Such evidence does not 
contradict the fact of his levies; but is matter extrinsic and 
dehors the record, and is not inhibited by the rule for which 
the counsel for the plaintiff in error contends. 

In Evans v. Davis, 3 B. Monr. Rep. 344, the general rule 
was admitted, that a sheriff is estopped from controverting 
the facts embraced in his return, and which were within the 
sphere and connected with the discharge of his duty; but it 
was held, that a sheriff when sued as a trespasser for the sei- 
gure of property under an execution, may prove facts dehors 
his return, and not inconsistent therewith. See The Gov- 
ernor, use, &c. v. Bancroft et al. at this term, in which the 
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effect of such returns is largely considered, with a reference 
to the authorities. 

The first breach alledged in the declaration is sufficiently 
comprehensive to embrace every fact stated in the record, so 
far as these can avail to aid the plaintiff’s recovery; and the 
bill of exceptions shows, that the entire acts and omissions 
of the sheriff in respect to the attachments, were fully litigas 
ted before the jury. It is obvious, then, the plaintiff has not 
been prejudiced by sustaining the demurrer to the second 
breach ; and according to repeated decisions of this court, it 
furnishes no ground for the reversal of the judgment, whether 
erroneous or not. 

The other questions arising upon this confused, and unne- 
cessarily voluminous record, which are not specially noticed, 
are embraced and decided by the points of law we have con- 
sidered ; and the result is, that the judgment of the circuit 
court is affirmed. 














CuitTon, J., not sitting. 


PHILLIPS v. LONGSTRETH. 


{. An instrument in these words, “Having this day sold Elam Phillips @ 
certain lot on Government street, for $600, and not being able at present 
to procure a release of dower, from C. B. Stephens’s wife, or my own, I do 
hereby agree to procure their release within nine months, or forfeit the 
amount of his note, which will be due in five years from the 17th April 
last,” is not a promise to pay the amount of the note referred to in the con- 
tract, but is a forfeiture of his right to collect it, if he does not procure the 
relinquishment of dower, by the time stated in the contract. 

2. Parol evidence is not admissible to prove, that the intention of the parties 
by the use of the terms, “the amount of his note,” was, that the maker 
should forfeit and pay, an amount equal to the face of the note. 

43 
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3. Nor was it competent for the plaintiff to prove a subsequent promise of 
the defendant to pay $120, as the damages agreed on by the written in- 
strument for not fulfilling it, there being no new consideration to support 


the new agreement, and no abandonment of the old one. 








Error to the County Court of Mobile. 


Te facts appear sufficiently in the opinion of the court. 


Dovewas Smita, for plaintiff in error. 

The demurrer to the first and second counts in the plain- 
tiff’s declaration should have been overruled. 

Ifa covenant is secured by a penalty or forfeiture, the party 
may either bring an action of debt for the penalty, and reco- 
ver the penalty, or he may proceed upon the covenant and 
recover more or less than the penalty. Per Ld. Mansfield, 4 
Burroughs’s Rep. 2225. 

If this is a penalty, and not liquidated damages, the action 
is proper, and we could recover such damages as we proved. 
Meakings et al. v. Ochiltree, 5 Port. 395; Watts, ex’s, v. 
Sheppard, 2 Ala. 425; Hill v. Rushing & Wood, 4 Ala. 212; 
Van Benthuysen v. De Witt, 4 Johns. 213. 

Assignment of breaches in the terms of the condition good. 
United States v. Spalding, 2 Mason, 478; Hughes v. Smith, 
6 Johns. 168; Smith v. Jansen, 8 Johns. 111; Munroe v. 
Allaire, 3 Caine, 320; Albany Dutch Church v. Veelder, 14 
Wend 165. 

The meaning of the words “amount of his note” is the 
amount of money called for by the note.. If they had meant 
the note, they would have said so simply. The note might 
have been transferred by defendant. Agreement was drawn 
by defendant, signed by him, and should have been construed 
most strongly against him. It is not strange that they fixed 
upon the note as the amount of damages, having had a dis- 
cussion, and agreed upon that asacompromise. Even if the 
note itself was meant, plaintiff declared upon the agreement, 
and set forth breaches in the terms of the agreement, and 
could have recovered such damages for the breach thereof 
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as he could prove. Defendant should have shown that he 
had complied with agreement, and given up the note. 

If there was doubt about the meaning of the words, they 
should have admitted parol evidence of the intention of the 
parties. Hagan & Co: v. Reynolds, 8 Ala. Rep. 69; Lock- 
wood v. Avery et al. Id. 502; Horch v. Depeyster, 4 Camp. 
R. 385; Peish v. Dickson, 1 Mason, 10; Boorman v. John- 
ston, 12 Wend. 517. 

The words “with interest,’ the words “to be paid for 
when started,” the words “ privilege and primage,” the word 
“ freight,” in written instruments have been explained by pa- 
rol evidence. Authorities last referred to. 

This writing is incomplete: it has no date, nor does it sét 
forth the amount of the note. Parol evidence should have 
been received to prove the part omitted. Brown v. Isbell, 
11 Ala. Rep. 1010; Self v. Harrington, Ib. 489; Cowen & 
Hill’s Notes to Phil. Ev. 1471-2-3. 

Amount agreed to be paid is liquidated damages. Dakin 
v. Williams, 17 Wend. 447; Nobles v. Bates, 7 Cow. 307; 
Harbrook v. Tappan, 15 Johns. 200; 2 Dall. 252. 

If the intent of the parties is doubtful, parol evidence ad- 
tmissible to ascertain the intent. Boorman v. Johnson, 12 
Wend. 573; Cow. & Hill’s Notes to Phil. Ev. 443-4; Tayloe 
v. Sandiford, 7 Wheat. 17. 

In the last case, Ch. J. Marshall says: ‘It will not of 
_ course be considered as liquidated damages; and it will be 
incumbent on the party who claims them as such, to show 
that they were so considered by the contracting parties,” 

We had the right to prove our case under the common 
counts. 5 Smedes & Marshall’s Rep. 712. 
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C. W. Rapter, contra. 

The demurrer to the first and second counts of the decla- 
ration was correctly sustained, because the counts are predi- 
cated upon an agreement, which, rightly construed, shows 
no cause of action in the plaintiff. For the proper construc- 
tion of the instrument, see Story on Con. 147 to 173, and 
the authorities there cited, and the case of Watts’s ex’rs v. 
Sheppard, 2 Ala. R. 425. 

If the plaintiff sustained damages exceeding the amount of 
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the forfeiture, they were unliquidated damages, and could not 
be recovered by an action of debt. See 1 Saunders on Ev. 
and Plead. 403. The forfeiture was a penalty. See Tay- 
lor v. Sandiford, 7 Wheat. R. 13; 5 U. S. Cond. Rep. 209. 
When there isa penalty, debt lies to tecover the penalty, but 
not damages beyond the penalty. Covenant is there the 
proper action. See 4 Burroughs’s Rep. 2225. If the for- 
feited note had not been surrendered by the defendant, and 
the object had been to recover that, the action would have 
been detinue. See 1 Chit. Plead. 138. 

The court below correctly excluded the parol testimony, 
which was proposed to explain the written agreement. See 
5 Porter, 498; 1 Ala. Rep. 161, 436,602; 2 Ala. Rep. 280; 
6 Ala. Rep. 521. 

The court below did not err, in rejecting the testimony 
offered to show that the defendant had promised to pay $120 
as the damages agreed on by the written instrument. This 
would have infringed the rule of evidence, “that when a 
written instrument has by application of a proper rule of legal 
construction, a definite and particular meaning, parol evi- 
dence is inadmissible to vary, explain, or add to it.” See 3 
Stew. 201, 140; 1 Porter, 328; Stark. on Ev. part 4, 1000, 


et seq. 





CHILTON, J.—This was an action of debt by the plain- 
tiff in error, upon an instrument of which the following is a 
copy: “ Having this day sold Elam Phillips a lot on Govern- 
ment street for $600, and not being able at present to procure 
a release of dower from C. B. Stephens’s wife, or my own, I 
do hereby agree to procure their release within nine months, 
or forfeit the amount of his note, which will be due in five 
years from 17th April last.” Signed by defendant. The 
declaration contains two special counts upon this agreement, 
to each of which a demurrer was sustained. The first count, 
after stating the agreement, avers the note therein mentioned 
is for the sum of $120, and that the defendant failed within 
the nine months to procure the release of dower, as by the 


agreement he had stipulated. The second count is similar to 


the first, except that it sets out the agreement in haec verba. 
1. We think the pleader has misconceived the legal import 
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of the agreement declared on. If the parties intended that 
the defendant, upon failing to procure a relinquishment of 
dower, should forfeit and pay to the plaintiff the sum of 
$120, why did they not thus simply state it in their contract? 
If the intention of the parties was, that a sum in numero 
should be forfeited as a penalty, and paid to the plaintiff by 
the defendant, why refer to the note at all, and why the par- 
ticularity in stating when the note falls due, as shown by the 
contract? We think the plain and evident meaning and in- 
tention of the parties, to be gathered from the whole instru- 
ment is, that the defendant, having sold the lot specified in 
the agreement for $600 to the plaintiff, and being unable to 
procure at that time the relinquishment of dower of Mrs. 
Stephens, as also from his own wife, agrees to procure the 
same in nine months, or on failure, to forfeit the note of the 
plaintiff (which he held for $120,) due in five years from the 
17th April then last past. He does in effect forfeit the 
amount of the note, that is, he forfeits his right to collect it, 
and the note becomes discharged by his failure to comply 
with his contract. Any other construction, we think would 
do violence to the intention of the parties. Story on Con. $ 
234, 237, 243. Nor do we consider the terms in which the 
instrument is couched, of such doubtful or ambiguous import 
as that the plaintiff can derive any aid from the rule which 
requires, that in such cases the instrument must be construed 
most strongly against the party engaging. This rule, which 
is not applied where it would operate as an inequitable exac- 
tion, as in case of penalties or forfeitures, only obtains, when 
all other rules of construction fail, and gives place to every 
other rule. Sto. on Con. § 259. 

It results from the construction which we have given the 
agreement, that the action of debt could not be sustained up- 
on it, being a forfeiture merely of the demand which the de- 
fendant held against the plaintiff for one hundred and twen- 
ty dollars, and not an agreement to pay that sum. The de- 
murrer to the first and second counts of the declaration was 
therefore properly sustained. 

2. The parol proof offered by the plaintiff explaining the 
instrument by showing its date, also, that the note therein 
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mentioned was for $120, and that the meaning and intention 
of the parties, by the use of'the terms “the amount of his 
note,” was, that the defendant should forfeit and pay to the 
plaintiff an amount of money equal to the face of the note, 
we think, was properly excluded fromthe jury. The ef- 
fect of the proof was, materially to vary the terms of 
the instrument, and according to the well settled law of evi- 
dence it should have been excluded. See O’Neal et al. v. 
Teague, 8 Ala 345, 353; 5 Por. 498; 1 Ala, Rep. 161; 5 
Ib. 521. 

3. Nor do we consider that the court erred in rejecting the 
proof offered by the plaintiff of asubsequent promise by de- 
fendant to pay one hundred and twenty dollars, as the dama- 
ges agreed upon by the said written agreement for not fulfil- 
ling it. This promise, if valid, materially changes the origi- 
nal agreement, and amounts to a new contract. The origi- 
hal agreement is insisted upon by the plaintiffs as still of 
force, and there being no new consideration to support the 
new agreement, or no abandoment of the old one, it follows 
there was no consideration to support the subsequent promise, 
and the exclusion of the proof of it could not have prejudiced 
the plaintiff. ‘ 

There is no error in the record, and the judgment is con- 
sequently affirmed. 





ENGLISH anv orners v. SAVAGE anv oruers. 


1. It is not a sufficient excuse for not making a defence at law, so as to give 
chancery jurisdiction, that a creek, which had to be crossed to get to the 
court house, was so swollen by rains, on the first day af the court, that it 
could not be crossed, and so continued for three days—it not being shown 
on what day the court adjourned, or when the judgment was rendered ; 
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and no effort having been made to get to the court house after the flood 
subsided. 








Error to the Chancery Court of Clarke. Before the Hon, 
A. Crenshaw, Chancellor. 


Tue bill was filed by the defendants in error for an in- 
junction to a judgment at law, obtained originally by the 
plaintiffs in error against Melville Bracey and Hugh Jones, in 
the county court of Monroe, which was superseded by a writ 
of error bond to the supreme court, and there affirmed, 
That whilst.the writ of error was pending, an execution was 
issued at the instance of one Forward, placed in the hands of 
the sheriff, Patterson, who levied it on a slave by the name 
of Jane, and sold her to Forward for $500, in discharge of a 
debt which Patterson, the sheriff, owed to Forward. ‘That 
Savage and Ezell, were the sureties of Patterson, the sheriff, 
who is insolvent, and were notified, prior to the January term, 
1846, of Monroe county court, that a motion would be made 
against them, as well as against their principal, for failing to 
pay over the money alledged to have been made on the exe- 
cution. That it was agreed, that Savage should, with his 
attorney, attend the court and defend the motion, but that 
in consequence of a heavy rain, a creek which intervened 
between the residence of Savage and his attorney, and the 
court house, was so swollen on the first day of the term that 
it could not be crossed, and so continued until the adjourn- 
ment of the court ; whereby they were prevented from reach- 
ing the court, and in consequence a judgment was obtained 
against them, which they afterwards ineffectually attempted 
to vacate, by a supersedeas, but which the court refused to 
entertain for want of jurisdiction. This bill is filed to ob- 
tain a perpetual injunction of this judgment. 

The bill states at length the defence to the judgment, 
which would have been made, but this, as well as the an- 
swers, need not be here stated, as the judgment of this court 
does not proceed upon the merits of the case, but upon the 
neglect of the complainants, in not making defence to the 
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motion. The effect of the evidence is embodied in the opin- 
ion of the court. 

The chancellor, at the hearing, granted the relief sought 
by the bill. This is now assigned as error. 


Buownt, for plaintiff in error. 

1. Plaintiff’s bill is in the nature of a bill for a new trial at 
law, and cannot be entertained. McGrew v. Tombeckbee 
Bank, 5 Porter, 547 ; Anderson v. Roberts, 18 John. Rep. 
515, 533; Williams v. Baldwin, Ib. 489; Harrison v. Har- 
rison, 1 Litt. Rep. 140. If defence adequate in equity, bill 
should have been filed before judgment atlaw. Williams v. 
Baldwin, 18 John. Rep. 489. 

2. Bill shows no diligence in preparing for trial at law. 
No witnesses were summoned, and no allegation in the bill 
that the defence at law could be substantiated by legal testi- 
mony. ‘The names of the witnesses should have been stated, 
and what complainants below expected to prove by them. 
The entire want of previous preparation to defend at law, 
cannot be covered by the accident of the party and attorney 
being absent on the day of trial. Ifsuch were the rule, ac- 
cidents would be innumerable. Moore v. Dial, 3 Stew. 155; 
Mock v. Cundiff, 6 Porter, 24; Governor, use, &c. v. Butler 
et al., at last term; Governor, use, gc. v. Barrow, 13 Ala. 
Rep. 540. 

3. The billis entirely without equity as to Thomas C. En- 
glish and Catharine A. English, the plaintiffs in execution. 
Nor are they charged with any knowledge of, or participa- 
tion in, the acts of Forwood or Patterson. Chancery will 
not interfere when injustice would be done to an innocent 
person. Reynolds v. Dothard et al. 11 Ala. 531. 

4. To entitle a party to relief against a judgment at law, it 
is not sufficient to show, that the judgment is inequitable, 
but the party must show that he has-used reasonable dili- 
gence before the proper forum. Mock v. Cundiff, 6 Por. 24; 
McGrew v. Tombeckbee Bank, 5 Ib. 547 ; French v. Garner, 
7 Ib. 549; Lee & Norton v. Bank of Columbus, 2 Ala. 21; 
Simpson v. Hart, 1 Johns. Ch. 97; Woodworth v. Van Bus- 
kirk, Ib. 432; Ib..465; Foster v. Ward, 6 Johns. Ch. R. 87; 

The Governor, use, v. Barrow et al.; and the Governor, use, 





Sil atta aS pate 4 








—_~ = «A a. = Th = —_— © — uo ee 


ee ee ee. | 


~ —_— — — AS 


— ss at SS os »- ar 








JUNE TERM, 1848. 345 
_____________ English and others v. Savage and others. aa 
v. Butler et al. Dec. T’. 1847; Bailey v. Anderson, 6 Humph. 
Tenn. R. 149; Stinnett §& Townsend v. Br. B. at Mobile, 
9 Ala. 120; Sanders v. Fisher § Phelps, 11 Ib. 812. 








Peck, contra. 

1. The sudden and unexpected flood was an accident, 
which prevented a defence at law, without any fault or neg- 
ligence on the part of the defendants in error, and therefore 
a good ground to give the chancellor jurisdiction. 1 Story’s 
Eq. ch. Accident, § 78. 

Where a party has a good defence at law, and has used 
reasonable diligence to make it, but is prevented without any 
negligence or fault on his part, chancery will give relief. 2 
Story’s Eq. ch. Injunction, § 887, 897; Mock v. Cundiff, 6 
Por. 24; French v. Garner, 7 Ib. 549; and other cases since 
decided by this court; 2 Story’s Eq. $ 885-6, 894. 

2. Had the defendants a good defence at law? Were they, 
without any fault or negligence on their part, prevented from 
making that defence, by causes which could not have been 
foreseen, and over which they had no control. 

If the facts disclosed by the bill be true, (and they are all 
either substantially admitted or proved, asthe court will see 
on examination, ) then it seems to me, both of these ques- 
tions must be answered in the affirmative. The execution 
under which the slave was sold was wrongfully issued, and 
as far as Forward and Patterson are concerned, discloses a 
most disgraceful fraud, aud although English, the plaintiff in 
the execution at law, did not participate in this fraud, yet he 
will not be permitted to reap the benefit of it, to the injury 
of innocent persons. 


DARGAN, J.—After a judgment at law is rendered, a 
court of equity will not interpose to let ina legal defence, 
unless the defendant was prevented from making it by fraud 
or accident, or the act of the opposite party, unmixed with 
fault or negligence on the part of the defendant. French v. 
Garner, 7 Porter, 549; Lee & Norton v. The Bank of Co- 
lumbus, 2 Ala. R. 21. 
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The facts disclosed by the bill, why defence at law was 
not made, are, that it was agreed, that Savage should attend 
the court, and Mr. Williams should defend the motion, as 
the attorney of complainants. That Williams and Savage 
both resided in Macon, about thirty-five miles from the place 
of holding the court. That on the 19th of January, the day 
on which the court sat, it was exceedingly cold and rainy, 
and the creeks were so swollen that they could not be cross- 
ed. That Bassett’s creek, which it was necessary to cross, 
continued impassable until the court adjourned. The evi- 
dence however, is, that it was exceedingly cold and rainy, 
and that Bassett’s creek was impassable for three days; and 
that the court did not usually sit longer than three days; but 
on what day the court in fact adjourned, or on what day the 
judgment was rendered, is neither shown by the bill or the 
proof; and it is manifest, that no effort was made by the 
complainants, or their attorney, to get to the court ; that they 
could have reached the place of holding the court on Thurs- 
day is fairly inferable from the proof, but they did not go, 
presuming the court had adjourned. Whether it had or not, 
we are not informed by the evidence. When a defendant 
at law makes no effort to get to the place of holding 
the court, and in consequence of his absence his legal de- 
fence was not, and could not be made, he should show that 
his efforts would have been unavailing, or that he could not 
have reached the place during the session of the court, with- 
out risk, or hazard. The proof should therefore have shown, 
when the court adjourned, and that they could not have 
reached the court before the adjournment. But from the al- 
legations of the bill, it is shown that they did not know of 
any legal defence, if indeed they have one. ‘They did no- 
thing to ascertain their defence, but simply agreed, that Sav- 
age and their attorney should attend the court, and defend 
the motion. They remained at home, until the day of the 
commencement of the term; on that day the creeks were 
impassable, and one continued so for three days; hence they 
did not attend the court under the presumption the court 
had adjourned. They should at all events have shown, ei- 
ther that they did go after the third day, or as soon as they 
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could without risk or hazard, or that the court did in fact 
adjourn before they could have reached it. 

In the absence of any effort to get to the court house after 
they could have crossed the creeks without difficulty, and 
there being no proof when the court did adjourn, and as it 
does not appear from the proof, but that they could have 
reached the court before the adjournment, we do not think a 
court of equity should interfere. 

The decree of the chancellor is therefore renenitill and 
here rendered dismissing the bill. 











CLOUD anp WIFE v. BARTON, Apw’r. 


1. A petition by an administrator for the sale of land of his intestate, which 
states, that “A R C, the wife of N BC, is the sole child and heir at law 
of W B, deceased, and that she resides,” &c. is insufficient to authorize 
the orphans’ court to decree a sale of the land, as it does not specify the 
ages of the heir at law, and her husband; and the insertion in the decree 
of the court, that the parties are of full age, will not cure the defect. 

2. The failure of the parties to appear in obedience to the citation, will not 
cure the defect. 


_Error to the Orphans’ Court of Mobile. 


Tue defendant in error, administrator de bonis non of Wil- 
loughby Barton, petitioned the orphans’ court of Mobile coun- 
ty, for leave to sell the land of the deceased, upon the allega- 
tion that the personal estate had all been administered, that 
the estate had been declared insolvent, and there were debts 
still unpaid. The lands prayed to be sold are described. 
The petition alledges that “Anne R. Cloud, the wife of N. 
B. Cloud, is the sole child and heir at law of the said Wil- 
loughby Barton, deceased, and that she resides near T'uske- 
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gee, in gee, in the State of Alabama, with her husband.” Citation 
was issued and served, but the parties did not appear. 
The court decreed a sale of the lands, the decree reciting 
that it appeared the parties were of full age. This is now as- 
sighed as error. 


Heypenrevor, for plaintiffs, among other objections, in- 
sisted, that the petition was defective, in omitting to state 
which of the heirs were of age, and which infants. Clay’s 
Dig. 224, § 16. 


G. N. Stewart, contra, as to this objection contended, that 
it was matter of form, and not substance, and was not reached 
by the assignment of error. That the failure of the parties 
to appear in obedience to the citation, was a waiver of the 
omission to state the fact, with more particularity. 


COLLIER, C. J.—It is enacted by an act passed in 1822, 
that a petition by an executor or administrator for the sale of 
the real estate of his testator or intestate, shall set out and 
particularly describe “the estate proposed to be sold, and the 
names of the heirs or devisees of such intestate or testator, 
and particularly stating which are of age, and which are in- 
fants, or femes covert.” Clay’s Dig. 224, §16. In Griffin’s 
heirs v. Griffin’s ex’rs, 8 Ala. Rep. 623, we said that the ju- 
fisdiction of the orphans’ court in a case like the present, is 
founded upon a statute, and it is essential to the regularity 
of its proceedings, that the requirements of the statute should 
be adhered to; and it was therefore held, that a petition 
which did not state the ages of the several heirs, and whether 
the females were femes covert, was bad on demurrer. So it 
has been decided, that as this proceeding is founded on a 
statute, the orphans’ court cannot obtain jurisdiction to order 
a gale of the lands, unless its provisions are strictly complied 
with: consequently, the petition of an administrator, which 
did not conform to the statute, was adjudged insufficient on 
error to sustain a decree for the sale of the real estate of his 
intestate. See also Wyman et al. v. Campbell et al. 6 Port. 
Rep. 219, 247. 

The petition in the case before us states, “that Ann R. 
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Cloud, the wife of N. B. Cloud, is the sole child and heir at 
law of the said Willoughby Barton, deceased, and that she re- 
sides near Tuskegee, in the State of Alabama, with her hus- 
band ;” but it is entirely silent as to the age of herself or 
husband. It cannot be assumed from their marriage, that 
they are twenty-one years of age, and the omission of the pe- 
tition to comply with the statute in making an explicit state- 
ment in this respect, according to the authorities cited, is a 
fatal defect. The affirmation in the decree cannot aid the 








petition, even conceding that the ages of the plaintiffs in error 
are there explicitly averred. If the proceeding were in chan- 
cery, the bill must contain the allegations essential to show 
the complainant’s title to relief, and cannot be assisted by a 
recital in the decree—the same rule must apply in the present 
case. 

It is insisted that the assignment of errer, merely draws in 
question the propriety of the decree, and that therefore it is 
not allowable to look behind it for defects in the petition. In 
considering whether the orphans’ court should have adjudged 
a sale of the lands, we are necessarily referred to the petition, 
to ascertain whether it states the facts made essential by the 
statute, and if an indispensable allegation is omitted, the de- 
cree cannot be sustained. 

True, the failure of parties of full age, to appear in obedi- 
ence to a citation, and resist a decree against the lands, would 
foreclose them as to some matters of defence in an appellate 
court; but the objection we have noticed meets the admin- 
istrator in limine, and is an answer, as we have seen, to the 
further action of the primary court. It is an incurable defect, 
to which none of our statutes of amendment apply. 

This view is decisive of the case, and we decline the con- 
sideration of other points attempted to be raised, with the re- 
mark, that attention to the statutes, and our decisions in re- 
spect to applications by executors and administrators, will 
enable the orphans’ court to avoid error in the form and mode 
of proceeding at least. We have but to add, the decreee is 
reversed. 


Darean, J., not sitting. 
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HIGH er au. v. NELMS. 


1. A voluntary conveyance of land by a father to a child, he being indebted 
at the time, is void as against existing creditors, and may be sold by exe- 
cution at law against the father, notwithstanding the child, previous tothe 
conveyance, had made improvements upon the land. 

2. The doctrine of adverse possession does not apply to judicial sales. 

3. To prove the indebtedness of the grantor, at the time of the execution of 
the deed, his notes for the payment of money, due previous to that period, 
are admissible evidence. 


Error to the Circuit Court of Perry. Before the Hon. G. 
D. Shortridge. 


Tis was an action of trespass to try title, and recover 
damages, brought by Benjamin H. Nelms, the defendant in 
error, against the plaintiffs in error, for a certain house and 
lot, situate in the town of Marion, Perry county. 

The facts, as shown by a bill of exceptions upon the trial 
below, are these :—The plaintiff below claimed the premises 
in question under a deed executed by the sheriff, dated the 
5th day of March, 1844; this deed was read to the jury, and 
was made by'the sheriff of Perry county, in conformity to a 
rule made by him under an execution placed in his hands, 
which issued upon a judgment in favor of one Joseph Cren- 
shaw against one Jonathan T. Simms and Nathaniel Mc- 
Mullin. This judgment was rendered in 1840, upon a note 
made by Simms & McMullin to the plaintiff in the judgment 
for the sum of $1000, due Ist January, 1837. The execu- 
tion, judgment and note upon which they were founded, 
were read to the jury. 

The plaintiff below, against the objection of the defend- 
ants in that court, was permitted to read several notes sign- 
ed by said Simms, falling due in 1838 and 1839, and show- 
ed they had been reduced to judgment, and prosecuted to 
insolvency, and still remained unpaid. The plaintiff below 
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then read in evidence a deed (which was produced by the 
opposing side, on notice, ) executed by said Simms on the 7th b 
day of October, 1839, conveying the premises sued for to 
Lucinda McKeen, the wife of one of the defendants below, 
and daughter of said Simms. ‘This conveyance was in con- 
sideration of the natural love and affection which he bore to- 
wards his daughter. Said deed was recorded upon the ac- 
knowledgment of the grantor, before the clerk of the county 
court, on the day it bears date. The plaintiff below, after 
adducing proof to show that Simms, the grantor in the deed, 
and defendant in the execution under which the land was 
sold, as above stated, was in possession of the premises after 
the judgment, closed his proof. 

The plaintiff in error also relied upon the above deed to 
defeat a recovery, as showing title in the said Lucinda Mc- 
Keen, who, with her husband, were admitted to defend, as 
landlords of High, the tenant. They also offered proof, show- 
ing that McKeen and his wife, Lucinda, took the actual pos- 
session of the premises, in 1837, and that Simms removed to 
the country during that year. That McKeen had employed 
workmen, and had improved the lot in 1838, to the value of 
about $800. That while this improvement was being made 
McKeen and his wife, and Simms and his wife, resided upon 
the premises. That in 1839 Simms cultivated a farm in 
Perry county—in December of that year, removed his hands 
to Pickens county, where he remainded one year, and from 
thence removed to the State of Mississippi. It was shown 
that when he left Perry county in 1839, he had some twenty- 
nine negroes, besides other property. It was further shown, 
that the premises in question had been rented from that time 
until the institution of the suit by the agent of Mrs. McKeen, 
with some slight intermission. 

The court charged the jury, that if they believed from the 
proof, that said Jonathan T. Simms, at the time he made 
the deed to his daughter, was largely indebted to the per- 
sons named in the notes above mentioned, and if the debt 
under which the plaintiff in judgment sold through the she- 
riff to the plaintiff in this suit, was contracted before the said 
deed was made to Mrs.' McKeen, that then the said deed was 
void in law and equity, and absolutely void as to the credi- 





ee ee ee es ee 


eS ee ee 





352 ALABAMA. 

ate High et al. v. Nelms. 
tors under whom Nelms purchased at sheriff’s sale. That 
the deed being absolutely void, the sheriff might sell, not- 
withstanding said Simms was not in possession at the time said 
judgment was obtained, or when the sheriff levied on and 
sold the land. ‘To this charge the defendants below except- 
ed. The defendants below prayed the court below to charge, 
that if the jury believed, fgom the evidence, that the deed of 
gift to the defendant’s wife was made in good faith, and not 
with the intent in fact to defraud the creditors of said Simms, 
the donor, and the defendant and wife went in immediately 
under the deed, and have been in possession ever since, that 
then the plaintiff cannot recover. This charge was re- 
fused. 

The defendants below asked the court to charge, if they 
found the facts as stated in the above charge, the possession 
of defendants was adverse, and the sheriff had no authority to 
sell the premises. This was likewise refused, and the court 
charged, “that a conveyance from a father toa child, in con- 
sideration of natural love and affection, being voluntary, and 
not upon a consideration deemed valuable in law, was so far 
absolutely void as to pre-existing creditors, that as to them, 
the possession of the child was not an adverse possession, 
but that the creditors might levy their judgment and proceed 
to sell, and the doctrine of adverse possession did not arise. 
This charge was exceptedto. The jury found for the plain- 
tiff, the land and damages. 

The matters of law arising out of the bill of exceptions, 
are assigned as error. 





Davis, for plaintiff in error. 


A. B. Moore, contra. 

1. The deed from McKeen to Simms and wife being vol- 
untary, is fraudulent and void in law, as to existing creditors, 
and is embraced in the second section of the statute of frauds. 
See Clay’s Dig. 254-5; Miller v. Thompson, 3 Porter, 196; 
Moore v. Spence, 6 Ala. Rep. 506; Read v. Livingston, 3 
John. Ch. R. 481; O’Donnel v. Crawford, 4 Dev. 197; Mor- 
gan v. McLeland, 3 Dev. 82. 

2. A voluntary advancement to children after marriage, 
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by a person indebted at the time, is fraudulent and void a- 
gainst all his creditors, who were such prior to the settle- 
ment or conveyance, and that without regard to the amount 
of indebtedness, or the extent of the property so conveyed, 
or the circumstances of the person making that settlement or 
conveyance. See Jackson v. Seaward, 5 Cowan, 67; O’- 
Donnel v. Crawford, 4 Dev. 197. 

3. Untilthe right of entry of a creditor accrues, a fraudu- 
lent deed is void to all purposes as against him, whether of- 
fered as title or color of title. Pickett v. Pickett, 3 Dev. 6; 
O’Donnel v. Crawford, 4 Dev. 197. 

4. In this case the deed of gift was executed three years 
after the marriage of Mr. and Mrs. McKeen, and was there- 
fore no inducement to the marriage. McKeen made no im- 
provements on the premises, after the making of the deed. 
The improvements were made in 1838, and the deed in 
1839. 


CHILTON, J.—The main question involved for our in- 
quiry in this case is, had Jonathan Simms such an estate in 
the land sued for as was subject to sale under execution at 
law? There is no principle better settled, than that a per- 
son indebted cannot make a valid gift of his property to the 
prejudice of his creditors. ‘They may, under ordinary cir- 
cumstances, after having obtained judgment, proceed and 
sell the property, disregarding the gift. The law requires the 
claims of creditors should be first adjusted, before the donor 
is permitted to bestow his effects gratuitously even upon the 
most cherished object. In other words, to use the trite, but 
correct maxim, ‘“ he must be just before he is allowed to be 
generous.” Miller v. Thompson, 3 Por. Rep. 196; Moore v. 
Spence, 6 Ala. Rep. 506; Hundley v. Buckner, 6 S. & M. 
Rep. 70 ; Clay’s Dig. 254. 

It is certainly true, that a voluntary conveyance not actu- 
ally fraudulent as relates to the grantee may become valid 
and operative by matter er post facto, as by a subsequent 
bona fide purchase for a valuable consideration. Wood v. 
Jackson, 8 Wend. Rep. 1; Jackson v. Anderson, 4 Wend. 
Rep. 474. And upon the first examination of this cause, 


45 

















354 ALABAMA. 

~~ Greasett v. Agee & Ditmas. 
under the supposition that the improvements made upon the 
lot by McKeen were subsequent to the execution of the con- 
veyance by his father-in-law, Simms, of the lot to Mrs. Mc- 
Keen, we had arrived at the conclusion that a sale under 
such circumstances was not allowable. But the deed was 
executed in October, 1839, whereas, the improvements were 
made 1838, so that it is manifest the improvements were not 
made in virtue of the conveyance, but they belonged as well 
as the lot on which they were erected, to the defendant in 
the judgment under which they were sold. Such being the 
facts, it is too clear to admit of any doubt, that the gift was 
void as to Crenshaw, who wasa subsisting creditor, and that 
thé lot could properly be sold under the judgment. It fol- 
lows from what we have said, the court did not err in the 
charge to the jury. 

2. The charges asked by the defendant were very proper- 
ly refused. They are predicated upon the hypothesis that 
the defendant, at the time of the sale by the sheriff, was in the 
adverse possession of the land. The law is well settled, 
that the doctrine of adverse possession does not apply to ju- 
dicial sales. 

3. There was no error in allowing the plaintiff below to 
prove the indebtedness of Simms by the notes read in evi- 
dence. It was certainly important to prove his indebtedness 
at the time of the gift to his daughter, and the notes bear 
date anterior to the deed. 

Let the judgment be affirmed. 











GRESSETT v. AGEE & DUMAS. 


1. To render personal property liable to the debts of the person in possession, 
it is not necessary that the creditor should show an express contract, by 











JUNE TERM, 1848. 355 
te ___ Gressett v. Agee & Dumas. a 
~ which the debtor obtained the possession. If he holds the possession, for 

the time specified in the act, the property becomes liable for his debts, 
unless the loan, &c. is reduced to writing, and recorded as the statute 
directs. 

2, The death of a person claiming property in the possession of another, will 
not prevent the operation of this clause of the statute of frauds, or have 
any influence in the computation of the time, necessary to subject it to the 
debts of the possessor, if the possession commenced during his life, with 
his knowledge. 








Error to the Circuit Court of Monroe. Before the Hon. J. 
Bragg. 


Tue defendants in error issued an execution against Ben- 
jamin M. Gressett, which being levied on certain slaves, 
they were claimed by the plaintiff in error, as the administra- 
tor of William J. Gressett, sr. deceased. An issue being 
made up, to try the right of property, it was shown that Ben- 
jamin M. Gressett sold the negroes to William J. Gressett, for 
a bona fide consideration before his death, and there was no 
evidence tending to impeach the sale as fraudulent. The 
claimant offered to prove that the sale was a matter of public 
notoriety in Claiborne, where the plaintiffs in execution re- 
sided. The plaintiffs in execution objected to this proof, the 
objection was sustained by the court, and the claimant ex- 
cepted. © 

The plaintiff offered to prove the declarations of Benjamin 
M. Gressett whilst he was in possession of the slaves, but af- 
ter the sale was made, tending to show that he claimed them 
as his own. The claimant objected to the question, but the 
objection was overruled. The witness then stated, that in 
the year 1844 or 1845, he heard Benjamin M. Gressett say, 
that the property he had, he intended, to keep without any 
regard to his debts. To this testimony the claimant excepted, 

The evidence tended to show that the negroes, after the 
sale, remained ov the same part of William J. Gressett’s plan- 
tation, that they did before the sale. That this part of the 
plantation, for some time previous to the sale, had been oc- 
cupied by the defendant in execution, Benjamin Gressett, and 
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continued tolive on the same place. In was also shown that 
William J. Gressett died in the year 1843, and that the slaves 
had been in the possession of Benjamin Gressett since that 
time, but the claimant had returned them as assets of the es- 
tate of William J. Gressett. The court charged the jury, 
that however fair the sale by Benjamin M. Gressett to William 
J. Gressett might have been, yet if they believed that Benja- 
min M. Gressett had been in the possession of the slaves for 
three years prior to the levy of the execution, without demand 
made for them, and pursued according to the-statute, then the 
statute of frauds applied, and they must find for the plain- 
tiff; and that the death of William J. Gressett in 1843, and 
the appointment of the claimant as administrator, and the 
appraisement as the property of the deceased, and the return 
made thereof by the administrator, could not defeat the ope- 
ration of the statute. ‘To which charge the claimant ex- 
cepted. 


Pururres and Brount, for plaintiff in error. 

The possession of the slave was taken after the death of 
the owner, which took place in February, 1843. Adminis- 
tration was granted in December, 1843, and the levy on 20th 
June, 1846. 

A possession acquired under these circumstances, would 
not subject the property to an execution against the possessor 
under the statute of frauds. Oden v. Stubblefield, 4 Ala. R. 
40; Thomas & Howard v. Davis, 6 Id. 113. 

If the three years’ possession could apply to such a case, 
yet the statute would not commence to run until administra- 
tion granted. Johnson v. Branch Bank, 7 Ala. R. 380; Po- 
sey & Coffee v. Decatur Bank, 12 Id. 802; 6 Bac. Ab. tit. 
Lim. 393; Wightman v. Chouler, 2 Brev. 251. 

The declarations of the defendant in execution were inad- 
missible, because they did not relate to the subject in contro- 
versy, and were prohibited by the provisions of the act of 
1845. Yarborough v. Moss, 9 Ala. Rep. 388; Brumby v. 
Langdon, 10 Id. 749; Carville v. Stout, Id. 803. 


Hen ey, contra. 
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1. The court properly charged the jury as to the effect of 
a three years’ continued possession of the property, prior to 
the levy of plaintiff's execution. Myers v. Peck’s adm’r, 2 
Ala. Rep. 648, 657; Beasley v. Owen, 3 H. & Mumf. 456; 
Jordan v. Murray, 3 Call’s Rep. 85; Turner v. Turner, 1 
Wash. Rep. 139; Ferguson & Co. v. White, 1 Marsh. Rep. 7; 
Baylor v. Smither’s heirs, 1 Litt. Rep. 112; Garth’s ex’r v. 
Barksdale, 4 Mumf. Rep. 101; Boyd & Swepson et al. v. 
Stainback et al. 5 Mumf. Rep. 305; Craig v. Paine, 4 Bibb’s 
Rep. 337; Gay v. Moseley, 2 Mumf. 543; Oden v. Stubble- 
field, 4 Ala. Rep. 40. 

2. Nor does the death of the alledged owner of the proper- 
ty, and its subsequent appraisement as part of his estate, 
make any difference. The continuity of possession in the 
defendant in execution was not broken by either of these 
acts. It is not shown that the property was returned to the 
estate of W. J. Gressett, but merely that it was appraised. 
Even an actual return of the property, if followed by an im- 
mediate re-delivery to Conner, would be insufficient to with- 
draw it from the operation of the statute of frauds, and the 
property would be liable to the creditors of the party in pos- 
session. A demand of slaves by the lender, who thereupon 
receives, and immediately re-delivers them to the loanee, to 
be held on the same terms as before such demand, receipt 
and re-delivery, being in private, or in the presence of rela- 
tions only, is not sufficient to bar the rights of creditors under 
the statute of frauds. Boyd & Swepson v. Stainback et als. 
5 Mumf. 305-6. 


DARGAN, J.—It is unnecessary to examine the questions 
arising on the admissibility of the testimony, for if the charge 
of the court was correct, whether the testimony was admitted 
or rejected, became wholly immaterial ; for the court assum- 
ed, in the charge to the jury, that the sale was fair and bona 
fide, but instructed them, that if the defendant in execution 
had had the possession of the slaves for three years prior to 
the levy, then the slaves were liable to be sold by the exe- 
cution, under the statute of frauds. 

The second section of the statute or frauds, Clay’s Dig. 
255, after prescribing the mode by which personal property 
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shall be conveyed, when the conveyance is not founded ona 
valuable consideration, proceeds, ‘and in like manner, when 
any loan of goods and chattels, shall be pretended to have 
been made to any person, with whom, or those claiming un- 
der him, possession shall have remained for the space of three 
years, without demand made, and pursued by due course of 
law, on the part of the pretended lender, or when any reser- 
vation, or limitation shall be pretended to have been made 
of ause or property by way of condition, reversion, remain- 
der, or otherwise, in goods or chattels, the possession where- 
of shall have remained with another as aforesaid, the same 
shall be taken, as to the creditors and purchasers of the per- 
son so remaining in possession, to be fraudulent within this 
act, and that the absolute property is with the possession, un- 
less such loan, limitation, or reservation of use, or property, 
were declared by will, or deed in writing, proved and re- 
corded as aforesaid.” 

This.section of the statute has received a construction in 
the case of Myers v. Peek, adm’r, 2 Ala. R. 638, of which we 
approve. It was decided in that case, that it was not neces- 
sary to show, that the possession was acquired under a con- 
tract of bailment, technically called accommodatum, or loan for 
use, but that if the owner of personal property parted with the 
possession voluntarily, either with or without an express con- 
tract, there must be a will, or deed in writing, declaring the 
loan, reservation, limitation of use, &c. duly recorded, or else 
the absolute property shall be taken to be with the person 
who has taken the possession, in favor of the creditors and 
purchasers of the possessor. It is not necessary that the cre- 
ditor should show an express contract, by which the debtor 
obtained possession; if he holds the possession with the per- 
mission of the owner, for the time specified in the act, the 
property becomes liable to the debts of him who has the pos- 
session. It must not however be inferred, that we intend to 
hold, that if one should annually hire slaves, for three or 
more years, the hiring expiring and being renewed annually, 
that the statute would apply to such a possession; but we 
hold, that if there is no fixed time at which the property is 
to be returned, or if the time fixed be more than three years, 
or if there is any reservation of interest in the owner who 
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parts with the possession, aud such possession shall continue 
for more than three years, under the permission of, or con- 
tract with, the owner, the property is, by the statute, subject- 
ed tothe debts of him who has the possession, and the pur- 
chaser at sheriff's sale will acquire the absolute title, unless 
the contract of loan, or reservation of right, be reduced to 
writing, by will or deed, and recorded in the manner prescrib- 
ed by the act. 

The testimony fully warranted the charge given, and it 
was in accordance with the view here expressed. It has 
however been contended, that the defendant in execution did 
not have possession of the slaves until after the death of W. 
J. Gressett, and as the claimant was not appointed adminis- 
trator until December, 1843, the period of three years had 
not elapsed before the levy was made. It is true, that if the 
defendant in execution, in fact obtained possession after the 
death of Wm. J. Gressett, then the time necessary under the 
statute, to subject the property to the debts of the defendant 
in execution, could not commence running until there was 
an administrator appointed, who could make demand of pos- 
session, and bring suit to recover the property. But if the 
defendant in execution had the possession, W. J. Gressett be- 
ing in life, and with his knowledge and permission, then his 
death would not have any influence in the computation of 
the time necessary to subject the property to the satisfac- 
tion of the debt of Benjamin M. Gressett. Whether the 
possession of Benjamin M. Gressett, after the sale to Wil- 
liam J. Gressett, commenced before or after his death, was 
a question of fact to be determined by the jury, and not a 
‘question of law, and if the claimant wished, he could have 
required specific instructions upou this point. He has not 
not however done so, and we can only review the charge as 
given, which is in accordance with the law. 

The judgment is therefore affirmed. 
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REMBERT ann HALE, Apw’rs, v. BROWN. 


1. It is competent to ask a witness, who professes to know the number of 
slaves, mules, &c. employed on a plantation, how much corn per month, it 
would require to supply the wants of the plantation. 

2. The object being to impeach a note for fraud, because the maker was a 
man of imbecile intellect, impaired by long habits of intemperance, a wit- 
ness cannot be asked, whether he was a man of strong or weak intellect, but 
the facts showing the grade of his intellect, shouldbe proved. Nor cana 
witness be permitted to state, that he was well acquainted with the party, 
and that such were his habits and mental incapacity, that he was very li- 
able to be imposed on in any settlement he might undertake to make, es- 
pecially when under the influence of ardent spirits, which was almost al- 
ways the case. 

3. A book of accounts kept by the plaintiff, who was the overseer of the de- 
fendant’s intestate, and in which he entered the receipts of money, and 
disbursements of the plantation, in which there were some figures made 
with a pencil, by the defendant’s intestate, was not evidence further than 
to establish the facts indicated by the pencil writing, and it was error to 
suffer the book, without explanation, to go to the jury as evidence. 

4, It is not allowable to inquire of a witness, whether a person with whom the 
intestate was unacquainted, or in whom he did not have confidence, could, or 
could not, take advantage of him in a trade. 

5. The declarations of one, that he had sold his crop of cotton to the plaintiff, 
made to the witness, who saw him delivering the cotton, are admissible to 
prove the fact of the sale, though it might be insufficient to prove the title 
of the seller to the cotton. 


Writ of Error to the Circuit Court of Dallas. Before the 
Hon. E. Pickens. 


Assumpsit by the defendant in error. All the questions 
presented for revision, arise on a bill of exceptions, reserved 
at the trial by the plaintiffs in error. 

The plaintiff produced, and read to the jury, the note de- 
clared on, and also claimed for a quantity of corn furnished 
the plantation of defendant’s intestate, in the year 1840, and 
his wages as overseer in the year 1841. It was in evidence 
that Middleton G. Woods, and William C. Woods, inherited 
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a large fortune from their father, and were the only heirs. 
That they held their estate, real and personal, jointly, and 
carried on a large plantation, on which were some sixty or 
seventy hands. ‘That they carried on a blacksmith shop on 
the plantation, on joint account, worked by their slaves, and 
that it did a large and lucrative business, working for the 
public. That M. G. Woods died in August, 1839, after a 
lingering illness. ‘That W. C. Woods was his only heir and 
distributee, he having died intestate, and that he died in Oc- 
tober, 1841. 

The plaintiff commenced for the Woods’, as_ overseer, in 
1834, and continued so to act until the death of W. C. Woods, 
receiving for his wages the first year $400, the second $500, 
and afterwards $600 per annum, with certain privileges, es- 
timated to be worth several hundred dollars more. That the 
Woods’ lived at Selma, forty miles from the plantation, 
which they visited two or three times a-year, and that the 
plaintiff had entire control of the plantation and business, in- 
cluding the blacksmith shop, and in this way received, whilst 
the plantation and shop were under his management, several 
thousand dollars. It was proved that the plaintiff had said, 
that his wages were to be paid for by the collections, and 
that more was collected than was necessary to pay his wages. 

The defendants also offered evidence tending to show, 
that the deceased was imbecile, and weak naturally, and 
from long continued habits of intemperance, and had spells 
of mania a potu. 

The plaintiff, to establish his claim for corn furnished the 
plantation of defendant’s intestate, and to show the quantity 
furnished during the year 1840, proposed to ask a witness, 
who stated he lived near the plantation, and believed he 
knew near about the number of hands, horses and mules, 
employed on the plantation, “how much corn per month it 
would require to supply the wants of said plantation.” To 
this question the defendants objected, but their objection was 
overruled. 

The defendants proposed to ask a witness, not a physician, 
but one who stated he had known the intestate intimately 
from his childhood, whether the intestate was a man of 
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weak, or strong intellect; to which the plaintiff objected, and 
the court sustained the objection. 

The defendants introduced the deposition of one Robert 
Nance, who stated, that he was well acquainted with the in- 
testate, lived near him, and saw him very frequently the lat- 
ter years of his life; and among other things, stated “that 
such were the habits of the said William C. Woods, and such 
his mental incapacity, that he was very liable to be imposed 
on, in any settlement he might undertake to make, especially 
so, when under the influence of ardent spirits, which was al- 
most always the case.” This portion of the deposition was 
objected to bythe plaintiff, as illegal, and on his motion 
ruled out. , 

The defendants, to show that the plaintiff had received 
considerable sums of money from the blacksmith’s shop, 
whilst overseer, besides introducing the testimony of wit- 
nesses to prove payments to him, introduced as evidence, se- 
veral account books, which were kept by the plaintiff in his 
hand writing, and ran through all the years during which 
plaintiff was overseer. In these books a considerable num- 
ber of accounts were entered, during each year, and under 
the accounts, or most of them, were receipts signed by the 
plaintiff, showing the accounts had been paid to him. In 
this way it was contended, he had received more than enough 
to pay his wages, besides. what he received for corn, &c. 
The plaintiff also offered in evidence another bound book, 
containing a considerable number of pages, running through 
the several years of his employment on said plantation, pro- 
fessing on the one side to show what moneys he had received, 
and on the other how the money had been disposed of by 
him. All these entries in this book, so far as appeared, were 
in the hand writing of the plaintiff. There was no evidence 
that either M. G. Woods, or defendant’s intestate, had ever 
seen, or recognized the entries in this book, which extended 
from 1834 to 1841, further than this; in certain parts of the 
book, prior to and including the year 1838, were figures in 
pencil, which a witness professing to be well acquainted 
with the hand writing of M. G. Woods, stated as his belief 
were his figures. There were figures in ink, which the wit- 
ness did not recognize, nor was it proved by whom they 
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were made. These figures in ink gave the addition of the 
pages. The figures in pencil seemed as if made, for the 
purpose of ascertaining the balances due from the plaintiff 
according to the book. None of the figures, so far as known, 
were those of intestate, but subsequent to the year 1838, 
were other figures in pencil, part of them proved to be those 
of one William Hale, who sometimes transacted business for 
said intestate. Hale was examined as a witness, and testi- 
fied that this book had been shown to him in the lifetime of 
the intestate, and that at the request of plaintiff, on one occa- 
sion he cast up some of the accounts, and at that time made 
certain figures in pencil, but this was not done for the purpose 
of settling, he having no authority to settle with the plaintiff, 
and the intestate not being present. On this proof, the plain- 
tiff proposed to submit this book to the jury, to which the 
defendants objected. The court permitted it to go to the 
jury as evidence, so far as they might be satisfied from the 
proof in relation to the figures, the entries had received the 
sanction and recognition of M. G. Woods or the intestate, or 
their agent. 

The plaintiff proposed to ask a witness, not a professional 
man, could, or could not, a person with whom W. C. Woods 
was not acquainted, or in whom he did not have confidence, 
take advantage of him ina trade. To this the defendants 
objected, but the question was permitted to be put, and the 
witness answered in the negative. 

The defendants proved by a witness, that in December, 
1840, the plaintiff sold and delivered him twenty-four bales 
of cotton, worth about $1,100; that the cotton was delivered 
ata landing to which the cotton of intestate was usually 
hauled for shipment. The plaintiff then introduced a wit- 
ness, who stated that he was present, when one Fike was 
delivering some cotton in the seed to plaintiff; that he saw 
one wagon load taken away by plaintiff. He did not hear 
any contract, or trade spoken of, or made by Fike with plain- 
tiff, but on witness asking Fike what they were about, he 
remarked he had sold his crop to plaintiff. To so much of 
this evidence as related to the declaration of Fike, the de- 
fendants objected, but the objection was overruled. 
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These several matters were excepted to by the defendants, 
and are now assigned as error. 


Lapstey & Hunter, for the plaintiffs in error, made the 
following points: 

1. That there was error in admitting the opinion of the 
witness as to how much corn per month it would require for 
the wants of intestate’s plantation. Rascoe & Brantley v. 
Willis, 5 Ala. Rep. 38; Wood’s adm’rs v. Brown, 11 Ala. R. 
87; Grant v. Cole & Co. 8 Id. 521; Peterborough v. Jeffrey, 
6 N. H. R. 462; Rochester v. Chester, 3 Id. 349; Gibson v. 
Williams, 4 Wendell’s Rep. 320; 5 Johnson’s Rep. 225; 
Farmers’ and Manuf. Bank v. Whinfield, 24 Wend. R. 426. 
The matter was susceptible of proof of a much more conclu- 
sive nature. Hunter v. Glenn, 1 Bailey’s S. C. Rep. 542; 
1 Greenleaf Ev. 157, ch. 4, $ 82. 

2. That there was error in refusing to permit defendants 
in the circuit court, under the facts stated, to ask the witness, 
whether intestate was a man of strong or weak intellect. 

3. That there was error in ruling out that portion of 
Nance’s deposition which was rejected. It is contended, 
that the whole of the rejected testimony under the facts stated 
by the witness, was competent. Gentry v. McMinnis, 3 
Dana, 382. But certainly there was error in excluding the 
material and important fact stated, that intestate was almost 
always under the influence of ardent spirits. We think the 
defendants in the circuit court were at all events entitled to 
the benefit of a fact like this proved by a witness, whose op- 
portunity of knowing what he stated, had been so good. 
Hrabousky v. Herbert, 4 Ala. R. 265; Borland v. Walker, 7 
Id. 273; Bradford v. Haggerty, 11 Id. 698. 

4. There was error in permitting the plaintiff below to in- 
troduce the book offered by him as evidence, under the cir- 
cumstances shown. It is contended, that this book was not 
legal evidence for the plaintiff in any way, or for any purpose 
under the accompanying circumstances. But if this book 
could be regarded in any light as proper evidence for the 
plaintiff, being written evidence it was the duty of the court 
to construe it. In permitting the book to goto the jury, and 
leaving it to them to determine, first, the competence of the 
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evidence, and then its legal effect, we think there was be- 
yond all question-error. Sorrell’s Ex’rs v. Sorrell, 5 Ala. R, 
245; 1 Greenl. Ev. § 49, part 2; 3 Phil. Ev. 1420, and ca- 
ses cited in notes; Fowle v. Bigelow, 10 Mass. R. 380.— 
Where the written evidence is combined with extrinsic evi- 
dence, so that they cannot be separated, the whole will go 
together tothe jury. But in such case, “the court is to di- 
rect the effect of that evidence, and what shall be the con- 
struction if certain facts are proved.” Fowle v. Bigelow, 
10 Mass. R. 380; 24 Wend. 428; 1 Bailey S. C. Rep. 542. 

5. That there was error in permitting an unprofessional 
witness to give his opinion as to whether the intestate could 
be imposed on in atrade. Andrews & Bros. v. Jones, 10 
Ala. Rep. 460; 6 N. H. Rep. 462; 8 Mass. 371; 9 Ib. 225; 
5 Ala. R. 243; 4 Wend. 326; 2 Phil. Ev. 759, and note, 
290; McCurry v. Hooper, at this term. 

6. That there was error in permitting the declaration of 
Fike in relation to the sale or cotton to Brown to go to the 
jury under the circumstances shown. This testimony was 
not only objectionable as hearsay, but also as irrelevant.— 
Penniman v. Patchin, 6 Verm. 325; 2 U.S. Dig. 281, $ 1776; 
5 Ala. R. 41; 8 Ib. 521; 1 Bailey 8. C. 542. 


Watts, for the defendant in error. 

This is the second time this case has been before this court. 
See 11 Ala. 87. If there be any error in the record, it is 
clear that plaintiffs have not been injured thereby, and this 
court will not reverse. It is a case, as shown by the bill of 
exceptions, peculiarly fitted for the decision of a jury, and 
under such circumstances this court will not reverse unless 
it is manifest that injury has resulted to plaintiffs in error. 
See this case in 11 Ala. 87. 

2. As to the first asssignment oferror. The question ask- 
ed was clearly admissible; the answer was not a mere mat- 
ter of opinion, but was the proof of a circumstance from 
which the jury, in connection with the other proof before 
them, might infer the amount of corn furnished by plaintiff 
below to defendant’s intestate. See Kellogg v. Krawn, 14 
Serg. & R. 137; Greenl. Ev. 488, § 440; Bell v. Pharr et al. 
7 Ala. 807. 











ALABAMA. 


___Rembert and Hale, adm'vs, v. Brown. 

' 3. As to the 2d assignment oferror. The witness was not 
a professional man, and conld only state facts. 5 Ala. 241. 
As a witness cannot tell what another thinks, he cannot tell 
how another thinks. See P. & M. Bank v. Borland, 5 Ala. 
531. No injury resulted however, if erroneous, because 
stronger proof to same effect. See Pinkston and wife v. Green 
and wife, 9 Ala. 19. 

4. The ruling out Nance’s testimony was not error. See 
State v. Brinea, 5 Ala. 531. It is not shown that Nance 
was a physician, or stood in another relation, which entitled 
him tohis opinion. See 2 Por. 29. 

5. The court did not err in permitting the books to go to 
the jury with the instructions given. ‘Those parts only were 
to be weighed, which were sanctioned by the Woods or their 
agent. Is not this question settled in this case, 11 Ala. 94? 

6. The opinion of the witness was in reply to similar tes- 
timony introduced by defendants, and no injury resulted. 

7. The court did not err in permitting Fikes’s declarations 
under the circumstances stated. See Downman v. Frow, 6 
Ala. 879. 
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COLLIER, C. J.—1. In general it is not allowable for a 
witness to state his opinions, but it is sometimes per- 
missible for him to testify to the result of his judgment and 
observation upon conceded facts. Thus, where a witness 
‘stated, that from his knowledge of the debtor’s circumstan- 
ces, the latter was able to pay a certain amount, and that 
during a certain time after his escape, he must have spent 
from $800 to $1000, as deponent believed, the testimony 
was considered admissible—not being an abstract opinion 
merely. Griffin v. Brown, 2 Pick. Rep. 304. In questions 
of the value of property, witnesses have often been permit- 
ted to testify to their opinions, as there is no unerring and 
certain standard in such cases, to which reference can al- 
ways be had. Kellogg v. Krauser, 14 Serg. & R. Rep. 137; 
Rochester v. Chester, 3 N. Hamp. R, 349; Morse v. Con- 
necticut, 6 Conn. R. 9; 1 Greenl. Ev. 488, et seg.; Chenault 
v. Walker, at the last term. 

The inquiry of the witness, “ how much corn per month 
it would require to supply the wants of said plantation,” was 
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preceded by a statement that he lived near the plantation of 
the defendant’s intestate, aud believed he knew about the 
number of hands, horses and mules employed thereon. If 
the plaintiff furnished corn for a definite time, it is difficult 
to perceive how he could have shown the quantity by more 
satisfactory proof, unless there had been some witness to its 
delivery ; and it cannot be inferred that he could have adduc- 
ed such evidence, as he had the sole maiagement of the 





plantation—the intestate giving himself but little concern a- 
bout it, and rarely visiting it. 

If the witness had stated how much corn it required for 
the subsistence of a single slave, horse or mule, there could 
certainly have been no objection to the competency of such 
evidence. Upon principle, there can be no difference be- 
tween such testimony and that which a direct answer to the 
question would have elicited; so that if the witness could say 
what precise quantity one slave, horse or mule would proba- 
bly consume within a given period, he might certainly state 
how much would be required for a greater number. This 
would be a mere matter of arithmetical calculation, about 
which there could be no mistake. 

2. One of the grounds of the defence on _ the trial, as indi- 
cated by the bill of exceptions, was, that the note declared on 
was without consideration, or was obtained by the plaintiff 
by fraud orcther undue meaus, and to sustain this defence 
the defendants, among other things, proposed to show that 
their intestate was a man of imbecile intellect, impaired by a 
long continued habit of intemperance, which he practised 
from boyhood up to the period of his last sickness. The 
question is, whether for this purpose, it was allowable to in- 
quire of a witness “ whether the intestate was a man of strong 
or weak intellect?’ We have already said, that witnesses 
should depose to facts, and as a general rule cannot be allow- 
ed to state their opinions or mental couclusions merely. 
Now although the question in form, seems to contemplate a 
direct and positive response, yet an answer to it must of ne- 
cessity he the result of the witness’s observation, or reason- 
ing from certain premises not disclosed, and we cannot there- 
fore think it was admissible. The witness might have stat- 
ed the facts and circumstances which tended to indicate the 
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grade of the intestate’s intellect, as, his general demeanor, the 
character of his conversation, his usual employment, and his 
habits generally, so far as these would enable a jury to form 
an estimate of his powers of mind. Crowwell v. Kerr et al. 
3 Dev. L. Rep. 355; 2 Phil. Kv. C. & H's Notes, 759, et seq.; 
Roberts v. Trawick, 13 Ala. 68. 

3. The statement in the deposition of the witness, Nance, 
that he was well acquainted with the defendant’s intestate, 
lived near him, and saw him frequently from 1836 to the 
time of his death, in 1841, “‘and that such were the habits, 
and such the mental incapacity of the intestate, that he was 
very liable to be imposed on in any settlement he might 
undertake to make; especially so when under the influence 
of ardent spirits, which was almost always the case,” was 
rightfully excluded. Here the witness assumed to pass 
judgment upon the intestate’s habits and powers of mind—to 
affirm that the former were irregular and objectionable, and 
that the latter was imbecile ; that the effect of these causes 
combined, made him the dupe of other men, who might 
readily impose on him at all times; and especially when in- 
toxicated. Instead of stating his premises in general terms, 
and thus summarily deducing a conclusion, the state of the 
intestate’s habits should have been specially narrated, and 
the manifestations of imbecility particularly pointed out, that 
the jury might draw their own conclusions, or at least be 
able to determine whether that of the witness was warranted 
by the facts. This conclusion seems to result from what we 
said upon the preceding point. 

4. We think the book kept by the plaintiff, and professed- 
ly indicating the state of accounts between himself and his 
employers, M. G. Woods and the plaintiff, was inadmissible 
to the extent and under the circumstances which it was al- 
lowed to go to the jury as evidence. If it had been received 
to establish the facts indicated by the writing or figures in 
M. G. Woods’s hand-writing, made with a pencil, there could 
have been no objection to its admissibility. The relevaut and 
irrelevant testimony was so commingled, that the only course 
was to allow the entire book to be taken by the jury in their 
retirement, with such special instructions as would have pre- 
vented them from doing injustice to the defendants. See 
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Fowle v. Bigelow, 10 Mass. Rep. 380. But instead of thus 
restricting the effect of the evidence, the court permitted the 
book to go to the jury, not only so far as they might be sat- 
isfied that the figures in M. G. W’s hand-writing were in- 
tended, or did show his approval of certain entries, but also 
to the extent to which they were satified the entries had re- 
ceived the sanction of the intestate, or an agent of either of 
them? Now there was no proof that the plaintiff’s book of 
entries had ever been admitted by the intestate to be correct 
in any particular, though there was an effort to show that 
this had been done by one who occasionally acted as the in- 
testate’s agent, and actually made figures on the book. 
The admission of the book, founded upon the idea that the 
intestate had personally, or by agent admitted its correctness 
in some respects, could not in point of law have had any 
beneficial effect in the adjustment of the matters in contro- 
versy. The only safe course was for the jury upon that hy- 
pothesis to have disregarded it, and looked alone to the fig- 
ures in the handwriting of M. G. W.; otherwise they would 
most probably have been misled. In the F. & M. Bank v. 
Whinfield, 24 Wend. Rep. 419, it was held to be a fatal er- 
ror to permit irrelevant testimony to go to the jury, if the 
chances are equal, that it may have had an injurious tenden- 
cy on the minds of the jurors; when it is perfectly obvious 
that no prejudicial consequences could have resulted from 
its admission, perhaps the error would not warrant a rever- 
sal of the judgment. 

5. It was not allowable for the plaintiff to inquire of his 
witness, whether a person with whom the intestate was unac- 
quainted, or in whom he did not have confidence could, or 
could not take advantage of him in atrade. This question 
calls upon the witness for an expression of his opinion, and 
not the disclosure of special facts, which would enable the 
jury to rest a conclusion upon the points; and when too it 
is susceptible of more definite proof. What we have said 
upon the second and third points in the cause, is quite suffi- 
cient to manifest the error in the ruling of the court upon 
this. 

If the defendants had invited such an irregular examina- 
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tion of witnesses, by testimony introduced by themselves, 
then perhaps they should not be allowed to object to it; but 
the inquiries on their part, in which opinions were elicited, 
were addressed to professional men, and for any thing ap- 
pearing to the contrary, came within the exception applying 
to such witnesses. 

6. We can perceive no objection to the declarations of 
Fike, under the circumstances in which they were made. 
The witness observed him delivering some cotton to the plain- 
tiff, and inquired ‘“ what they were about,” to which Fike 
remarked, “that he had sold his crop to the plaintiff.”” Wit- 
ness saw the cotton unginned, supposed it would make about 
ten bales, and a part of it was delivered in his presence. 
The declaration was admissible as part of the act done, viz: 
the delivery of the cotton. It was for the jury to weigh 
and determine the influence to which it was entitled. It 
was perhaps altogether insufficient to establish the title of 
Fike to the cotton, and the bill of exceptions does not 
show that it was offered with that view. We merely de- 
termine, that it was admissible as tending to establish a 
sale. , 

This view is decisive of all the points made upon the 
record, and sufficiently indicates the error of the circuit 
court, in several of the questions adjudged. Without there- 
fore stopping to recapitulate, we will only add, that the judg- 
ment is reversed and the cause remanded. 














EDMONDSON v. MONTAGUE. 


1, In a bill filed to obtain dower, the answer, when responsive to the bill, 
will prevail, unless countervailed by proof, as in any other case. 
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2. One who does not derive title by conveyance, directly or indirectly, from 
the husband of the demandant, or his heirs, is not estopped from denying 
the seizin of the husband. 

3. One in possession of lands, and against whom dower is asserted by the 
widow, is not estopped from showing, that the equity of the husband was 
imperfect because a bond for title to the lands which was once held by 
the husband, has come to his possession. 

4. Estoppels must bind both parties, or they bind neither; and when the de- 
fendant takes nothing by the husband’s deed, he is not estopped from show- 
ing the truth, in answer to the claim for dower. 

5. Inequity, a party is not estopped by his acts, or admissions, except in ca- 
ses where, in good conscience and honest dealing, he should not be per- 
mitted to gainsay them. 

6. An equity is perfect when full payment has been made. The widow is 
not dowable of an imperfect equity. Whether she is dowable of a per- 
fect equitable title, which the husband has transferred for a fair conside- 
ration, quere ? 








Error to the Chancery Court of Montgomery. Before the 
Hon. A. Crenshaw, Chancellor. 


Bit by the plaintiff in error, for dower in certain lots 
in the city of Montgomery. The bill alledges, that the 
husband of complainant was, during the intermarriage, 
the owner in fee of the lots, by purchase from the Ala- 
bama company ; that he paid for the same, and received 
bond for titles. That he afterwards sold and conveyed the 
lots to different purchasers, by whom they were subsequent- 
ly sold, and conveyed to the defendant. 

The answer denies that the husband paid for the lots, or 
was ever seized of such an estate as would entitle the com- 
plainant to dower. For further particulars, see, the full de- 
tail of the facts in the opinion of the court. 

The chancellor dismissed the bill, which is now assigned 
for error. 


Betser and T. & J. Wittias, for the plaintiff in error. 

1. The case made by the complainant entitles her to re- 
lief. On the facts disclosed, independent of the answer and 
defendant’s proof, a court of equity would be bound to decree 
dower toher. She need not make out a regular chain of ti- 
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tle in her husband ; it is sufficient for her to show, that he 
had been in possession during the coverture, and it is then 
incumbent on the defendant to prove a paramount title in 
himself. And where the complainant is not conversant of 
all the facts, the answer aids the bill. Wallv. Hill, 7 Dana, 
173; Forest v. Trammell, 1 Bailey, 77; Reed v. Stevenson, 
3 Richardson, 66; Jackson v. Waltermire, 5 Cowen, 301; 
Forest et al. v. Robinson, 2 Ala. 215; Powell et al. v. Pow- 
ell, 10 Ib. 900; Connelly’s adm’r v. Kavanaugh, 11 Ib. 169. 
2. The defendant holds his title, under conveyances de- 
duced from the husband of complainant, and is estopped 
from contradicting the seizin of the husband. Bancroft v. 
White, 1 Caine, 190; Nason v. Allen, 6 Greenl. 244; Kim- 
ball v. Kimball, 2 Ib. 226; Plant v. Paine, 2 Bailey, 319; 
6 John. 290; 7 Ib. 281; 9 Ib. 344; Whetstone v. Middle- 
ton, 2 How. Miss. 697; 3 Ib. 360. 

3. There was such a seizin in the husband as entitled com- 
plainant to dower, aside from the plea of estoppel. The lot 
No. 6, was transferred by complainant’s husband to secure a 
debt due to third persons, and for lots No. 4 and 5, a direct 
conveyance was made by him to Lambert, under whom de- 
fendant holds title, which deed Lambert swears he lost. <A 
widow in this State, is to be endowed of lands held by her 
husband, both under legal and equitable titles. Clay’s Dig. 
157, § 36; Ib. 172,§ 3; Jackson v. Waltermire, 5 Cowen, 
299; Coates v. Cheever, 1 Cowen, 463; Claiborne v. Herr, 
3 Hen. & Mun. 322; Winn v. Elliott, Hardin, 487; McAr 
v. Porter, 1 Ohio, 44; Porter v. Noyes, 2 Greenl. 22; Yeo 
v. Mercereaux, 3 Harr. N. J. 389; Nance v. Hooper, 11 Ala. 
556 , 

4. If the complainant is entitled to dower, the following 
authorities prescribe the mode in which she is to be endowed. 
Barney v. Frowner and wife, 9 Ala. 901; Beavers et al. v. 
Smith, 11 Ala. 20; Dunseth v. Bank of U. S. 6 Ohio, 77; 
Powell v. B. Man. Co. 3 Mason, 347 ; Thompson v. Morrow, 
5 Serg. & R. 289. 

5. The parol evidence about conveyances and their con- 
tents must be excluded, unless where their absence is ac- 
counted for. The decrees and accompanying papers are not 
testimony against the complainant. Beall v. Dearing, 7 Ala. 
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124; Smith v. Armistead, Ib. 698; 8 Ohio, 412; 1 Ib. 46; 
1 Wheat. 6. 

6. The proof of the payment of the entire purchase mo- 
ney, or any portion of it, by either of the vendees of com- 
plainant’s husband, or their assignees, is too uncertain in its 
character to sustain defendant’s answer, and when this is 
cast aside, complainant’s case is fully established by the 
pleadings, and other evidence. Brandon v. Cabiness, 10 
Ala. 156; Andrews & Bros. v. Jones, Ib. 460. 

7. Where the lien is discharged by a subsequent mortgage, 
the widow is entitled to dower. 1 Cowen, 463; 1 Ohio, 
44; 2 How. Miss. 696-7; 4 Conn. 560. 








Exmore and Semp.e, contra. 

1. A party in equity can recover only on a perfect equita- 
ble title, as in law on a perfect legal title. That the hus- 
band or heirs, if claiming a deed, could only obtain one on 
showing a full compliance with the contract. And that the 
widow can be endowed of an equity only in the cases where 
a title can be compelled by husband or heirs. Gillespie v. 
Sommerville, 3 S. & P. 447; Lawson v. Morton, 6 Dana, 
471; Brewer v. Van Arsdale, Id. 204; Dean v. Mitchell, 4 J. 
J. M. 451; Stevens v. Smith, Id. 66; Gr. G. R. R. Co. v. 
Bryan, 8S. & Mar. 265, 278; Watts v. Lindsay’s heirs, 7 
Wheat. 161; Kirby v. Dalton etal. 1 Dev. Eq. 195; Daven- 
port v. Farrar, 1 Scam. 316; Lewis et ux. v. Moorman, 7 
Porter, 522; Routon v. Routon, 1 H. & Mun. 91; Wilkinson 
v. Davidson, 2 Rob. Va. 404. 

2. Nor is the defendant estopped from proving that the 
husband of the demandant had no such interest as entitled 
her to dower, although he holds under the husband, nor are 
the recitals in the deeds to McGehee and Shick conclusive 
against him. Jewell v. Harrington, 19 Wend. 471; Gaunt 
v. Warman, 3 Bing. N. C. 69; Sherwood v. Vanderburgh, 2 
Hill’s N. Y. 302; Ostentrout v. Shoemaker, 3 Id. 513; Otis 
v. Parshley, 10 N. H. 403; Moore v. Estis, 5 N. H. 489; 
Welland C. Co. v. Hathaway, 8 Wendell, 480; Wall v. Hill, 
7 Dana, 173; Jackson v. Waktermire, 5 Cowen, 301. 

3. The widow must show her right by the same evidence 
the vendee or his heirs must produce to obtain title, and if 
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doubtful, it will not be allowed. Asbury v. Hawkins, 9 
Dana, 181. 

4. Nor does the evidence prove that Montague held under 
Edmundson. See Bibb’s Testimony, 17, 18: Peters’s Tes. 
36; Lambert’s Tes. 40. So contradictory and uncertain, 
that no conclusion can be drawn; and on such inconclusive 
and contradictory evidence, will Montague be estopped from 


proving the truth? 








CHILTON, J.—We proceed at once to the investigation 
of the points involved in the merits of this controversy; as 
the preliminary questions raised upon the admissibility of 
the proof in the cause, let them be decided either way, do 
not in the slightest degree, affect the conclusion to which we 
have attained. 

1. It is insisted for the plaintiff in error, that she is not 
bound to make out a regular chain of title; that having 
shown her husband in possession of the lots out of which she 
asks her dower may be assigned, she has thus cast the bur- 
then of proof upon the defendant, of establishing a paramount 
title in himself. ‘T'o solve this question, we must look to the 
pleadings in the cause. 

The bill avers that the husband of the complainant was the 
owner of the lots. ‘That he purchased them from the Ala- 
bama Company, and paid for the same, having taken the 
bonds of said company for titles, but she does not know 
whether he ever took any deed or other conveyance from 
them. Complainant then shows how the defendant acquired 
his title through several intermediate holders, from her hus- 
band, and calls upon him to discover the title and exhibit the 
conveyances, &c. 

The answer denies the seizin of Edmundson the husband} 
admits that he held bonds for title, to be made when the 
purchase money was paid, but expressly denies that he evet 
paid any part of the purchase money, or that he ever had, or 
could have obtained any conveyance for said lots. This be- 
ing the condition of the pleadings, it is too manifest to require 
argument, that the burthen of proof is upon the complainant, 
to make good the allegations of the bill, which are denied by 
responsive avermenis in the answer. In a bill for dower, as 
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in other cases, the answer, which is responsive to the bill, 
must prevail unless countervailed by proof. There is no 
proof of payment in this case by Edmundson, of any portion 
of the purchase money, for the lots in which dower is sought 
to be recovered. Indeed, the proof, if we allow it, pretty 
satisfactorily establishes that he did not complete the pay- 
ment. 

2. It is however insisted, that Montague, holding under 
Edmundson, and succeeding to all his rights, whether they 
be equitable or legal, is estopped from denying the seizin of 
the latter, so as to defeat the widow’s right todower. And 
we are referred to numerous authorities to sustain this posi- 
tion. ‘These we have examined with care, and do not think 
the principle settled by them concludes the defendant in the 
present case. 

In Bancroft v. White, the husband had conveyed in fee 
with acovenant of warranty, and the lands passed by subse- 
quent conveyances to the defendant, who claimed in fee un- 
der the title thus derived from the demandant’s husband. 1 
Caine’s R. 185. 

So, in Nason v. Allen, 6 Greenl. R. 243, it was held the 
defendant, who claimed title as mortgagee under the de- 
mandant’s husband, was estopped from denying his seizin. 
The same principle is, affirmed in Hitchcock v. Harrington, 
6 Johns. R. 290. In that case, the defendant claimed title 
by conveyance from the mortgagee as well as from the heir 
of the deceased husband. ‘The husband died in possession 
without any entry or foreclosure by the mortgagee, and as 
the defendant derived and claimed title from the heir, and de- 
rived no title from the mortgagee, held he could not dispute 
the title of the ancestor. In Collins v. Torrey, 7 Johns. Rep. 
277, which was an action of dower, unde nihil habet, it was 
held, the tenant, who derived title by mesne conveyance 
from the husband of demandant, could not dispute his title, 
nor set up a mortgage made by the husband to a third party, 
asa subsisting title, there having been no entry or foreclosure 
under it. ‘T’o the same effect is Hitchcock v. Carpenter, 9 
Johns. Rep. 344, where the tenant claimed under the heirs 
of the husband. In Wooldridge v. Wilkins, 3 How (Miss.) 
Rep. 360, the husband of demandant conveyed in fee, and 
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the defendants derived title through such conveyance. They 
were held estopped from denying the seizin of the demand- 
ant’s husband. 

In all these cases, it will be observed, the tenant claimed 
title by conveyance, either directly or remotely, from the 
husband of the demandant, or from his heirs. But in the 
case at bar, the defendant claims to have derived his title, not 
through Edmundson, but from the Alabama company. It is 
true, one of the witnesses, Lambert, states he purchased lots 
4 and 5 from Edmundson, and received a conveyance, and 
that he afterwards sold and conveyed said lots either to one 
Shick, or to the defendant, Montague, and that the deed to 
him is lost. It is manifest, this proof is too vague and indefi- 
nite to become the foundation of an estoppel. We are left in 
doubt as to whether Shick or Montague purchased of the 
witness, and this matter the complainant should have made 
plain, as we have shown the burthen of proof was cast upon 
her. | 

The answer of the defendant denies that Edmundson pur- 
chased the lots No. 4 and 5 from the Alabama Company, or 
that he ever paid any thing for them, and avers that these 
lots were purchased by one Stone of said company, who re- 
ceived a bond, for title when the purchase money should be 
paid. That Stone transferred said bond to George W. B. 
Towns, who transferred to Edmundson, and that Edmund- 
son transferred said bond to another person, but on what con- 
sideration or contract, he has been unable to discover; and 
that some subsequent purchaser paid the original purchase 
money. ‘This discovery is called out by the bill—is in an- 
swer to it, and is, by the well settled rules of law, legal evi- 
dence. See Fenno v. Sayre & Converse, 3 Ala. Rep. 478, 
and authorities there cited. 

We think it would be carrying the doctrine of estoppel to 
a very oppressive length to hold, that the defendant could not 
show that Edmundson’s equity was imperfect, because he 
had held bonds for title to said lots, which afterwards came 
into defendant’s hands. The bond conveyed no legal title 
of course, and whether it conferred a perfect equity, depended 
upon the fact whether full payment had been made. Chap- 
man v. Glassell, at the last term. In this view of the case, 
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then, Edmondson had no title which defendant could dis- 
pute, and the defendant, in averring a want of title in him, 
does not contravene any recital contained in the bond. 

But if we grant that a conveyance was made by Edmunds 
sou to Lambert, and that he conveyed to Montague, we are 
not even then prepared to hold that the defendant would not 
be permitted to show the true character of the title in Ed- 
mundson. 

“An estoppel,” says Lord Coke, “is where a man is con- 
cluded by his own act or acceptance to say the truth.” Co. 
Litt. 352, a. We apprehend it may safely be laid down as a 
rule in equity, that a party shall never be held estopped by 
his acts or admissions, except in cases where, in good con- 
science and honest dealing, he should not be permitted to 
gainsay them. ‘This doctrine of estoppel, which precludes 
an investigation of the facts, can hardly become favored ina 
court of equity. That court endeavors to grasp the substan- 
tial merits, and to administer justice according to the truth of. 
the case. By the common law, while the parties to a deed 
of indenture were estopped by it, being considered the deed 
of both parties, as both sealed it, though in the words of but 
one, it was otherwise as to a patent or deed poll, being the 
act of but one party; for as to the latter, the estoppel is not 
mutual. Co. Litt. 363, b. And at this point, we apprehend, 
will be found a departure from the common law rule requir- 
ing mutuality in estoppels, by the numerous decisions which 
have been made in the American courts, applying the doc- 
trine to cases of dower. What reciprocity is there between 
the widow, who claims by title paramount, and the purchaser 
from the husband? Could she not defeat the conveyance 
of her husband, by acquiring a title paramount to his vendee, 
and repudiating all claim for dower, hold the entire estate ? 
Most undoubtedly she could. Upon what principle, then, 
shall the defendant, who takes nothing by the husband’s deed 
to him, be required to shut his mouth when he would speak 
the truth in answer to her claim for dower? 

In Gaunt v. Wainman, 3 Bing. N. C. 69, (S. C. 32 Eng. 
Com. L. Rep. 42) which was an application for dower, by 
the widow of a deceased bankrupt, whose assignees had con- 
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veyed the estate as freehold to the defendant, Tindal, C. J, 
said, ‘“‘as between the parties to that deed, there may be an 
estoppel, but you set it up against a stranger to the deed.” 
To this it was replied that the defendant, buying the pro- 
perty subject to dower, bought it in effect of the wife as well 
as of the husband; he is therefore estopped to turn round 
upon the party of whom he purchased. Per 'Tindal—* Sup- 
pose he had bought the property as leasehold, would the de- 
mandant be estopped to say that it was freehold?” It may be 
conceded she would not. It would not for a moment be 
contended, that a husband having a perfect title, and who 
cannot by any act of his deprive his wife of dower, bya 
mere recital in his conveyance that he had but an imperfect 
equity, bar her claim. If, then, she is not estopped in such 
case by her husband’s deed, the vendee should not be es- 
topped ; for the well settled rule, acknowledged by all the 
courts, as well as the elementary writers, is, that estoppels 
must bind both parties, or they bind neither; hence a stran- 
ger cannot take advantage, or be bound by them. Co. Litt. 
352, a; Comyn’s Dig. Estoppel, C; 3 Johns, Cases, 101; 2 
Johns. Rep. 382; 8 Watts & Serg. 135. 

In 3 Hill, 519, Bronson, J. delivering the opinion of the 
court, says, “I have not forgotten the cases which hold that 
in dower the grantee of the husband is estopped to deny the 
grantor’s title, but these cases are to be followed, because the 
rule has beeu so settled, and not because it rests on any 
sound principle.” See also Sherwood v. Vanderburgh, 2 
Hill’s Rep. 303-9; and Jewell v. Harrington, 19 Wend. 472. 
In the former case, Cowan, J. admits the New York courts 
have probably misapplied the doctrine of estoppel to cases of 
dower. 

We have thus particularly noticed this point, and the deci- 
sions upon it, that it may appear in departing from the cur- 
rent of authority, we are sustained by reason as well as by 
the common law; and we the more readily adopt our view, 
that the doctrine does not apply in cases of dower, as it can 
work no injury, and best accords with the proper administra- 
tion of justice. 

Having shown that the defendant is not estopped, and that , 
we must regard the husband of complainant as having but 
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an imperfect equitable title in the lots, which he had dispos- 
ed of during the coverture, we turn to the only remaining 
question, which is— 

3. Is the widow dowable of such estate? Whether the 
widow is entitled, under our statute, to dower in an estate 
purely equitable, which the husband during coverture has 
transferred for a fair consideration, is a grave question, and 
one which we are not now called upon to decide; but what- 
ever may be the law with respect to a complete equity, we 
think it clear, beyond all controversy, that the widow is not 
dowable in land where the heir could not have compelled a 
conveyance. In other words, she is not to be endowed of 
an imperfect equity. Such was the decision of this court, 
upon full consideration, in the case of Gillespie v. Sommer- 
ville, 3 Stew. & Por. 447, and which, so far as I am advised, 
has never been departed from. See Lewis v. Moorman, 7 
Por. Rep. 522; Rodgers v. Rawlings, 8 Porter’s Rep. 326. 
The authorities cited upon the brief of the counsel for the 
defendant in error, fully sustain this view. See also Daven- 
port v. Farrar, Gale’s Stat. 697; Trustees of Frazier v. Cen- 
tre, 1 McCord’s Chan. Rep. 279; Winn v. Elliot’s widow, 
Hard. Rep. 482; Kirby v. Dalton, Dev. Eq. Rep. 195. In 
Wilson et al. v. Davidson, 2 Rob. Rep. 384, Baldwin, J. re- 
marks, there is no longer any magic in the word seizin, by 
which the shadow may be made the substance, or the sub- 
stance the shadow. A legal title in the husband is nothing 
as regards the wife’s right of dower, unless accompanied by 
the beneficial ownership, and the beneficial ownership is 
every thing, though separated from the legal title, and he 
concludes there can be no beneficial ownership in opposition 
to a permanent incumbrance. 

Upon a consideration of all the facts of this case, as they are 
presented by the record, we are fully convinced the decree of 
the chancellor denying to the widow dower, was correct.) We 
think it may well be questioned whether if the widow, in a 
proceeeding at law, had succeeded upon the notion of a dry 
forbidding estoppel, in obtaining dower in the lots for which 
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her husband had paid none of the purchase money, and held 

bonds for title, a court of equity would not interfere to relieve 

the defendant, his vendee, who had perfected his title by 

paying the purchase money. Fonb. Eq. 472, chap. 2, § 2; 

Stoughton v. Lynch, 2 Johns. C. Rep. 222. 

Decree affirmed. 








REED v. SMITH. 


1. A fraudulent sale and conveyance of real property, is void as against the 
existing creditors of the grantor, and a sale under execution, and convey- 
ance to a creditor of the grantor, divests the title. A subsequent purchaser 
from the fraudulent grantee, will be postponed to the prior purchaser at 
the execution sale, though the fraudulent grantee was in possession at the 
time of the sale, and his vendee was a purchaser for value, and without 
notice of the fraud. 

2. The registration of the sheriff’s deed, is notice to the subsequent pur- 


chaser. 


3. In a controversy between a purchaser at execution sale of land, sold as the 
property of S, anda purchaser from W, to whom S had sold and conveyed 
the land, the declarations of W, while he held the title, are admissible to 


prove fraud in the conveyance from S to him. 

4. It is not competent testimony to impeach a conveyance from S to W for 
fraud, that S proposed to others, to convey the property to them, to de- 
fraud his creditors, unless W had knowledge of such proposals, and the 
motive of S in making them. 


Error to the Circuit Court of Perry. Before the Hon. J. D. 
Phelan. 


Trespass to try the title to land, by the plaintiff against 
the defendant in error. 

On the trial of the cause, the plaintiff introduced a deed 
made by the sheriff of Perry, conveying the land in contro- 
versy to him. This deed was made on the 4th March, 
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1844, and recites that he had sold the land to the plaintiff, in 
virtue of an execution against John Scarborough, in favor of 
Jacob McElroy, on a judgment for $157 12, and $78 56 costs. 
The deed was acknowledged on the day of its date, and filed 
for registration with the clerk of the county court. 

The plaintiff also produced the judgments and executions 
under which the land was sold, and produced the notes on 
which the judgments were founded, dated 26th February, 
1840. Scarborough was in the possession of said land at the 
time of the sale, and had been from 1833, and claimed, and 
managed it as his own, by clearing, cultivating and improv- 
ing it. 

The defendant then introduced a patent from the govern- 
ment, for a part of the lands in controversy, to one Jefferson 
J. Watts, bearing date the 12th September, 1838, and then 
introduced and read a deed from John Scarborough, convey- 
ing the whole of said iands to Watts. This deed is dated 
the 13th February, 1841, and recites the consideration to be 
$1,170, acknowledged and recorded in July, 1841. 

He also read a deed from Watts to him for the lands, dated 
the 28th February, 1845, which was recorded the 7th March, 
1845, and proved, that Watts was in possession of the land 
by his tenant in 1845; that Scarborough had left the coun- 
try, and that he (defendant) was a bona fide purchaser for a 
valuable consideration. There was no proof that he had 
any notice, or knowledge of a fraud between Scarborough 
and Watts; nor any actual notice of the purchase by plaintiff 
at sheriff's sale. Defendant also introduced testimony to 
prove that Watts had paid money for Scarborough; and the 
- plaintiff introduced evidence tending to prove, that no con- 
sideration was paid by Watts to Scarborough; and also to 
prove by the declarations of Scarborough, that the sale by 
him to Watts was fraudulent; which the court, on motion of 
the plaintiff, excluded, and the defendant excepted. Plain- 
tiff also proved by another witness, that a day or two before 
the sale to Watts, Scarborough wished him to take the title 
to the land, to prevent it from being sold. 

He also proposed to prove the declaration of Watts, in the 
spring of 1844, after the date of his deed from Scarborough, 
“that he was afraid Scarborough would lose his land. That 
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there was an execution against him for the hire of a negfo, 
to which one Horrie was surety, and he would not hold the 
land, and let Horrie pay that debt; and that if Scarborough 
did not make some arrangement to pay it, the land should be 
sold to pay it.” This was excluded by the court, and the 
plaintiff excepted. He also proved by a witness, that in 
1843, he was about trading with Scarborough for the land, 
‘and inquired of Watts about the title, who informed him that 
the title was in him, but that any trade he made with Scar- 
borough would be good. 

The court charged the jury, that if they believed the testi- 
mony, it had shown such an interest and title to said land in 
Scarborough, as made it liable to levy and sale, at the time it 
was levied upon, and sold by the sheriff to the plaintiff. But 
if they believed defendant had shown, that Watts was in pos- 
session of the land, by his tenant, in 1845, when he sold to 
defendant, and that defendant was a bona fide purchaser for 
a valuable consideration, without actual notice of the pur- 
chase by plaintiff at sheriff’s sale, that the recording of the 
deed from the sheriff to Reed, on the 4th March, 1844, was 
not notice to the defendant. 

That admitting plaintiff to be a bona fide purchaser at she- 
riff’s sale, and a creditor at the time of the sale to Watts, and 
«onceding the deed from Scarborough to Watts to be fraudu- 
lent, yet if the plaintiff had lain by, after his purchase, and 
had not brought suit to recover said land, until after the de- 
fendant purchased, that defendant, under the circumstances, 
was more entitled to protection than he was, and that the 
plaintiff was not entitled to recover in the action. 

The plaintiff also moved the cotirt to charge, that to pro- 
tect a purchaser from a fraudulent grantee, the purchase must 
be prior in point of time, to that of a bona fide purchaser from 
the fraudulent grantor. This the court charged to be the 
law, but added, that in this case, if the plaintiff had failed to 
bring his action for said lands, before a sale, bona fide, and 
for a valuable consideration, to Smith by Watts, and Smith 
had no actual knowledge of his purchase at sheriff’s sale, the 
plaintiff could not recover in this suit. To these charges and 
qualifications, as given, the plaintiff excepted, and now as- 
signs them as error. 
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A. B. Moore, for the plaintiff in error, made the following 
points : 

1. The court should have permitted to go to the jury, the 
declarations of Scarborough whilst in possession of the lands 
in controversy, even after the sale by him to Watts the ven- 
dor of defendant, tending to show that there was a conspiracy 
between Scarborough and Watts, in making said sale, to de- 
fraud the creditors of said Scarborough. See 2 Phil. Ev. C. 
& H.’s Notes, Part 1, 602-3; Id. 650, 654, 178; Pickett v. 
Pickett, 3 Dev. 6. 

2. The court should have permitted to go to the jury, the 
declarations of Watts the vendor of defendant, after his pur- 
chase from Scarborough, and prior to his sale to defendant, 
tending to show that he purchased said lands with a view to 
defraud the creditors of Scarborough. See 2 Phil. Ev. C. & 
H.’s Notes, 650, 654,178; Pickett v. Pickett, 3 Dev. 6; 
Norton v. Pettibone, 7 Cow. Rep. 319. 

3. Adeed of conveyance of lands in this State, when re- 
corded within six months from the execution thereof, is good 
against a bona fide subsequent purchaser. See Clay’s Dig. 
256,§ 8; Id. 154, § 18; Daniel v. Sorrells, 9 Ala. R. 437. 

4. In the United States, the registry of the deed according 
to the act, is constructive notice of it, and conclusive upon 
subsequent purchasers. See 2 Kinney, 194, 195; 4 Kent, 
174; 2 Johns. Rep. 510; 10 Ibid. 466; 2 U. S. Dig. 36, $ 
237, 247. 

5. As Smith’s (the defendant’s) purchase was subsequent 
in point of time to the purchase of Reed the plaintiff, under 
execution against Scarborough the fraudulent grantor, he 
will not be protected by the statute, although he may have 
purchased without knowledge of the fraud, in the sale from 
Scarborough to Watts. See Anderson v. Roberts, 18 Johns. 
Rep. 516; Story’s Eq. 413, § 434. 





Joun, for defendant in error, made the following points: 

1. All the cases agree, that declarations made by the per- 
son under whom the party claims, after the declarant has 
parted with his right, are utterly inadmissible to affect any 
one claiming under him. Jackson ex dem. v. Shearman, 6 
Johns. 18; 4 Cow. 587; 6 Har. & John. 276; 16 John. 302; 
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4 How. 519-20; 3 Cow. 622; 1 Raym. 396, note; McBride 
et al. v. Thompson, 8 Ala. 650. 

2. The declarations of a grantor, made before the con- 
veyance by deed, in order to affect the grantee, or to show 
fraud, must be brought to the knowledge of the grantee, for 
if the grantee did not participate in the fraud, then the title 
of the grantee is good. Beach v. Collin, 4 Day, 284; Jones 
v. Norris, surv. part. 2 Ala. 526; Oden v. Rippeto, 4 Ib. 68. 

3. The declarations of Scarborough therefore, made be- 
fore the sale to Watts, should not have been given to the jury, 
without tracing knowledge of them to Watts. And his de- 
clarations, after the sale to Watts, should not have been in- 
troduced to invalidate his deed; they were only proper to 
show the character of his possession, or as to possessory ti- 
tle, his deed was better evidence of title than his declarations. 
Kimball v. Morrill, 4 Greenl. 368 ; Jackson ex dem. v. Shear- 
man, 6 John. 18, 19. 

4. The declarations of Watts were admitted, as proven by 
Steed and Phillips. That part of the bill of exceptions 
which shows that his declarations were rejected, is shown 
by other parts of the bill of exceptions to be incorrect, and 
therefore that part should not be regarded by the court. But 
these declarations are not of such a character as to affect 
Smith, and therefore the plaintiff has not been injured. But 
admit that these declarations might be evidence. under some 
circumstances, yet in this case the plaintiff cannot complain, 
because a bona fide purchaser for a valuable consideration, 
without notice of the fraud, who purchases from a fraudulent 
grantee, is protected, and takes the title purged of the fraud. 
Anderson v. Roberts et al. 18 John. 516; Fletcher v. Peck, 
6 Cran. 133; Gordon v. Haywood 2 N. H. 402; 1 Johns. 
Ch. 213; Fenno et al. v. Sayre and Converse, 3 Ala. 458 ; 
Mallory v. Stodder, 6 Ala. 801. 

5. The recording of the sheriff's deed to Reed was no no- 
tice to Smith; he purchased from Watts, while Watts was in 
actual possession of the land, and was only bound to see that 
no incumbrances existed against the party in possession by 
fair claim of documental title. Fenno et al. v. Sayre & Con- 
verse, 3 Ala. 458; 1 Johns. Ch. 566; Washburn’s Dig. 431, 
§ 59. 
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6. The fact that Reed purchased under sheriff's sale, be- 
fore Smith purchased from Watts, cannot affect Smith, he 
being an innocent purchaser. Reed had notice when he pur- 
chased, but Smith had not. The remark of the court in 
Anderson v. Roberts et al. 18 John. is a doctrine without au- 


thority, and would not apply to a case like this. 








DARGAN, J.—If the deed from Scarborough to Watts 
was fraudulent, and intended to hinder and delay creditors, 
it was null and void, as against the then existing creditors of 
Scarborough, and being void, it would form no obstaele to 
the levy upon, and the sale of, the land thus fraudulently 
conveyed. This'is not denied by the defendant’s counsel, but it 
is contended, that Smith is a bona fide purchaser from Watts, 
who was in possession, that he had no notice either of the 
fraud or the sale of the sheriff, and consequently holds the 
legal title purged of all fraud. 

If Smith has the legal title as against Reed, obtained bo- 
na fide,and without notice of fraud, or any older equitable 
title, such legal title will protect him, both at law and in equi- 
ty; for at law the legal title must prevail, and a court of equi- 
ty’ will always protect a bona fide purchaser of the legal title, 
who has paid the purchase money, without notice of the equi- 
ty sought to be enforced against him. These rules are so 
familiar, that it is unncessary-to refer to authorities to sustain 
them. ‘ 

The question then is, has the defendant in error the legal 
title? The debts to satisfy which the land was sold, existed 
at the time Scarborough conveyed to Watts. Judgment on 
the debts were rendered against Scarborough in the fall of 
1841—executions were issued and levied on the land in Jan- 
uary, 1843, and in March thereafter, the plaintiff purchased 
at sheriff’s sale, and received a deed, which was duly record- 
ed. The defendant in error did not purchase of Watts until 
the year 1845. At the time of the sale, as between Searbo- 
rough and Watts, the legal title was vested in Watts; but if 
thedeed through which he claimed title was fraudulent and 
void as to creditors, the purchase of Reed at sheriff’s sale di- 
vested the title of Watts, and left in him no title whatever, 
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that he had derived by means of his deed ; and the sheriff’s 
deed gave to Reed all the right and title that was conveyed 
to Watts, by the deed of Scarborough to him. The legal 
title to the land being divested from Watts, he could not con- 
vey to Smith by his deed in 1845, the title he derived from 
Scarborough ; and the fact that Smith is a bona fide purcha- 
ser, for a valuable consideration, without notice, cannot give 
him a legal title, that was not in his grantor, but was out- 
standing in another. 

This very question arose in the case of Anderson v. Ro- 
berts & Boyd, 18 John. Rep. 515, and it was there held, 
that a bona fide purchaser from a fraudulent grantee, would 
be protected against the creditors of the fraudulent grantor. 
But in order to entitle the purchaser to this protection, he 
must show that his purchase, in point of time, was prior to 
the purchase under executions against the fraudulent grantor, 
at the suit of acreditor, whose debt existed at the time of the 
fraudulent grant. 

This decision is in perfect harmony with the principle, that 
a grantor cannot convey by his deed an outstanding legal ti- 
tle in another—and if he cannot convey such quennding ¢ ti- 
tle, his purchaser cannot be protected against it. 

The charge of the court rendered it unnecessary to exam- 
ine, whether the deed from Scarborough to Watts was fraud- 
ulent or not. Hisinstructions to.the jury were, that althongh 
the deed was fraudulent, if they believed that Smith was a 
bona fide purchaser, without notice of the sheriff’s sale, that 
the plaintiff could not recover; and that the registration of 
the sheriff’s deed did not charge him with notice. This 
charge is in conflict with the law, and for this error, the 
cause must be reversed ; and we shall therefore lay down the 
rules that seem to be applicable to the evidence contained in 
the record. The rule is established beyond controversy, that 
the declarations of a grantor, made whilst he was in posses- 
sion, and before he has conveyed his title to another, are 
admissible, not only against himself, but also against all 
who claim underhim. See 7 Conn. R. 319; 14 Mass. 245; 
2Conn, R. 472; 2 Term R. 55; 11 Wend. 536; 4 John. 
R. 230; also, 2 C. & H. Notes to Phil. Kv. 652. And we 
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know it is the daily practice, to give in evidence the decla- 
ration of former owners, made before they parted with their 
title, showing the extent of their possession, as well as the 
character of their title. It is true, that those declarations 
would not defeat an absolute title, if it be shown that the de- 
clarant had such title. But like other evidence, they are to 
be weighed by the jury, and such effect is to be given to 
such declarations as the jury believe they are entitled to. 
By this rule, we see that the admissions of Watts, before his 
sale to Smith, are admissible to prove fraud in the deed from 
Scaborough to him. It is also equally well settled, that the de- 
clarations of a grantor made after he has parted with his title, 
cannot be received as evidence to impeach his deed. See 
8 Ala. R. 650; 6 Har. & John. 276; 16 John. 302; 4 Cow. 
587. 

Nor is it permissible, with the view to show fraud on the 
part of the grantee, to prove that the grantor proposed to 
others, fraudulently to convey the property to them, unless 
the grantee had knowledge of such proposals, and the object 
and motive of the grantor in making them. 4 Ala. R. 68; 
2 Ib. 526. 

In conclusion, we will observe, that whether a bona fide 
purchaser would be protected, if his purchase was made be- 
fore the sale of the. sheriff, but after the rendition of the 
judgment against the fraudulent grantor, we do not intend 
to decide, but leave that question to be adjudicated when it 
shall arise. 

Let the judgment be reversed and the cause remanded. 














CLEAVER v. PATTERSON. 


1. ‘A note of the following tenor—“ Received of R. B. P., six hundred and 
fourteen dollars ninety cents, which I am to account for. 4th December, 
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1843. Signed, William Cleaver,”—indicates an absolute indebtedness, 
on which a suit may be instituted, without a previous demand. 











Error to the Circuit Court of Clarke. Before the Hon. J. 
Bragg. 


R. C. Torney for the plaintiff in error. 
A. B. Cooper and F. S. Biounr for the defendant in error. 


COLLIER, C. J.—The defendant in error declared upona 
writing of the following tenor, viz: “$614 90. Received 
of Ro. B. Patterson, six hundred and fourteen 90-100 dollars, 
which I am to account for. 4th’December, 1843. William 
@leaver.” And the only questions raised by the demurrer 
to the first count, and the ruling of the circuit court, as 
shown by the bill of exceptions, are, whether this writing in- 
dicates an absolute indebtedness by the maker, on which a 
suit may be instituted without a previous demand. 

It is insisted for the plaintiff in error, that Wellborn v. 
‘Sheppard, 5 Ala. Rep. 674, is decisive as to the character of 
the paper in question, and shows that the plaintiff is not en- 
titled to recover. Inthat case, the writing declared on was 
an acknowledgment of the receipt of a definite sum of mo- 
ney by the defendant, for which he promised “ to account, 
on account, on a final settlement with the plaintiff.” We 
held, that it implied the parties had transactions with each 
other, which were unsettled, and that when their dealings, 
accounts or demands were adjusted, or the balance ascer- 
tained, the money received by the defendant would be ac- 
counted for; and that no action could be brought on the pa- 
per, until the defendant was put in default, by refusing on 
demand, to account, or by refusing to pay over to the plain- 
tiff such balance as might be found due him on settlement. 

The case at bar is unlike that cited. Here the writing 
acknowledges the receipt of money, and stipulates to account 
for it, without reference to the time or contingericy—there 
the undertaking to account was, when the parties had a final 
settlement; that is, upon the consummation of an evenf*ex- 
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pressly provided for. The legal interpretation of such a 
contract as that before us, is, to impose a present obligation, 
for the enforcement of which an action would lie, without 
any previous act being done by the party in whose favor the 
duty is created. 

The promise to account, is not a mere engagement to 
state upon paper the amount expressed in the writing, or the 
balance of the mutual dealings of the parties; but it is some- 
thing more effectual ; it is an undertaking to pay the sum 
stated, subject of course to such payments, discounts or sets 
off, as the defendant may legally avail himself. It is not 
however allowable upon principles of reason or analogy for 
the defendant to resist a recovery, because he was not called 
on to account or pay the money before suit brought; he may 
reduce his prima facie liability, by proof on the trial. He 
cannot occupy a position more favorable than the maker of a 
note payable on demand, and the law is well settled, that in 
such case an action may be brought without a request to pay. 
Henderson v. Howard, Copeland & Co. 2 Ala. 342; Mont- 
gomery v. Elliott, 6 Ala. 701. 

To what class of securities the writing in question belongs, 
it is not material to inquire ; for we have a statute which de- 
clares that any writing on which an action is founded, is ev- 
idence of the debt or duty for which it was given, and its 
execution shall only be denied by plea supported by affida- 
vit. Clay’s Dig. 340, $ 152; Miller & Cobb v. McIntyre, 9 
Ala. Rep. 638. We have sufficiently shown its legal inter- 
pretation ; the consequence is, that the ruling of the circuit 
court is conformable to law, and its judgment is affirmed. 
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THE STATE v. MOSELEY. 


1. Betting at the game of billiards, or pool, is not an indictable offence, at 
least since the passage of the revenue lawwf March, 1848. 


On points referred to this Court from the Criminal Court 
of Mobile. Before the Hon. John E. Jones. 


Tue defendant was indicted for betting at a certain gam- 
ing table commonly called pool, which said table was then 
and there kept, exhibited, and carried on for gaming. 

It was proved on the trial, that the game of pool was played 
at a table, in all respects like a billiard table without pockets, 
commonly called a pool table. That the players put in each 
acertain sum, and that the first one of the players, who by 
skill or chance, made thirty-one points, neither more or less, 
entitled himself to the stake, deducting thirty cents there- 
from, which went to the exhibitor. The game was played 
indiscriminately upon billiard tables with, and without pock- 
ets, which are there called pool tables, but sometimes billiard 
tables. The testimony showed, that the game of pool is one 
of the varieties of the game of billiards, played on billiard ta- 
bles with pockets, called old pool, or without pockets called 
Spanish pool, with the ordinary billiard tables, and cues. 

The defendant moved for numerous charges to the jury, 
to the effect, that betting at the game, or table, described in 
the testimony was not an offence under the 12th section of 
the 6th chapter of the penal code; which charges the court 
refused to give, and he excepted. The court referred the 
decision to the supreme court as novel and difficult. The 
court also refused, on motion, to arrest the judgment. 


Batpwin, Attorney General, for the State. 
Jannacin, for the defendant. 
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~. CHILTON, J.—As our attention has been called to the 

statutes, with a view to ascertain whether a billiard, or pool 

table, kept for gaming, does not come within the prohibition 

of the law, we deem it proper to give this case a more ex- 
tended investigation, than at first we thought necessary. 

By the 12th section of the 6th chapter of the penal code, 
(Clay's Dig. 433,) it is enacted, “If any person shall hereaf- 
ter be guilty of keeping, or exhibiting any gaming table, 
called A BC, or EO, or roulette, or rowley powley, or rouge 
et noir, or thimbles, sometimes called three ticket lottery, or 
chuckerluck, or faro bank, or shall keep and exhibit any other 
gaming table, or bank of the like kind, or of any other de- 
scription, under any other name or denomination, or without 
any name therefor, or shall in any manner be interested or 
concerned in the keeping, exhibiting or carrying on any such 
table, bank or game, each and every such person, so offend- 
ing, and being thereof convicted, shall be punished by impris- 
onment in the penitentiary for two years.” By the 14th 
section, (Digest, 433,) it is further provided, that if any per- 
son shall bet, or be concerned in betting, at any of the gam- 
ing tables, or banks above mentioned or particularly de- 
scribed, or referred to in general terms, such person shall, 
on conviction, be fined in a sum not exceeding $100.” 
These are the statutes under which the indictment in this case 
is framed, and under which it is attempted to be sustained. 

It is clear, that if the game called pool, which the bill of 
exceptions shows is a species of billiards, and played on a bil- 
liard table, comes within the 12th section above quoted, then 
the betting at the game is an indictable offence under the 
14th section. Bya reference to the statutes passed, as well 
before, as since the adoption of the penal code, we think it 
will be manifest the legislature did not intend to embrace 
billiard, or pool tables, within the prohibition of the statute. 

By the act of February 4, 1807, all contracts, &c. the con- 
sideration of which shall be for money, &§c. betted at cards, 
dice, or any gaming table, commonly called A BC, or E O, 
or billiards, or any other table known or distinguished by 
any other titles, or by any figures, or rowley powley table, or 
rouge et noir, or any other table of the like kind, &c. are de- 
clared void. By the second section of the same act, (‘Toul- 
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min’s Dig. 375-6,) which punishes betting at certain games 
and tables therein specified, and in the language of the pre- 
ceding section, billiard tables are omitted, whereas all the 
other tables mentioned in the first are described, in the same 
order, in the second section of the act. By the third section, 
however, of the same statute, the keepers or exhibitors of 
billiard tables, as well as of the other tables named, are re- 
garded, and rated as vagrants, and it was made lawful for 
justices of the peace to cause, by their warrant, such tables 
to be publicly burned or destroyed. 

By the first section of the act of December, 1811, amend- 
atory of the act last cited, (Toul. Dig. 378, § 1,) it is provid- 
ed ‘that hereafter, any person or persons, wishing to set up 
and use a billiard table within this territory, may do the same 
upon paying to the county treasurer of the proper county, 
the sum of $100, whereupon such treasurer shall grant to 
such applicant a license to set upa billiard table, in any 
named house, and the table so licensed, shall be exempt from 
all the penalties imposed by law, for one year from the date 
of such license,” &c. 

The act of December, 1812, (Toul. Dig. 379, 380,) entitled 
‘Cam act to amend and reduce to one, the several acts to pre- 
vent the evil practice of gaming,” provided, that a party who 
kept, or exhibited, an unlicensed billiard table for play, 
should be liable to the same punishment which it denounced 
against the exhibitors of the other gaming tables specified 
therein, but changed the mode of granting license, from the 
treasurer to the clerk of the county court. By the revenue 
law of 1822, licensed billiard tables were taxed $1,000 each, 
and those unlicensed double that sum. By a subsequent stat- 
ute, the keeper was required to pay $2,000 for license, &c., 
the penalty for keeping an unlicensed billiard table for play, 
was $4,000, one half to the informer, and the other half. to 
the State. Aik. Dig. 411. By the 19th section of the 6th 
chapter of the penal code, (Clay’s Dig. 434,) the keeping of 
a billiard table, in connection with a house where spiritous 
liquors are retailed as an appendage thereto, is made indicta- 
ble, and the party convicted is subject to be fined not less 
than $200, nor more than $500. By the 98th section of the 
revenue law, pamphlet acts of ’47-8, p. 32, the clerk of the 
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county court is authorized to issue a license to any person, 
for one year, to keepa billiard table, or pool table, upon such 
person paying $50 therefor, and the indictment before us 
was found after the passage of this last named act. 

We have thus referred to the various enactments upon the 
subject of billiard tables, that it may be seen the conclusion 
to which we have attained, that the legislature did not intend 
to punish the exhibition of such tables as a felony, is fully 
sustained by the general tenor of legislation for the last thirty 
years. It may be asked, if the legislature deemed the exhi- 
bition of such tables to come within the mischief of the stat- 
utes against “the evil practice of gaming,” why were such 
tables not embraced by name in the 12th section of the penal 
code, and the previous enactment of which it is a transcript, 
differing only as to the punishment affixed? Why were bil- 
liard tables named in the first section of the act declaring 
gaming contracts void, and omitted, er industria, in the se- 
cond section? ‘These queries can alone be satisfactorily an- 
swered upon the hypothesis, that the legislature did not in- 
tend to class the exhibitors or keepers of such tables, with the 
keepers of gaming tables or banks called A B C, E O, rou- 
lette, faro, and the like. In The State v. Fellyaw, 3 Ala. 
Rep. 735, it was held, that an indictment for setting up and 
using a billiard table for play, without license, could not be 
sustained. ‘That the legislature intended to punish the keep- 
ers of such tables if they permitted betting to be carried on 
upon them, by two years’ imprisonment in the penitentiary, 
and at the same time to license the use of such tables, seems 
to involve an absurdity. Further, the distinction that such 
tables are licensed “ for play,’’ and not for gaming, is a refine- 
ment which we think the framers of the statute did not in- 
tend. If the exhibition of such tables for gaming is regarded 
a felony under our statute, and so injurious to the public mo- 
rals as to require the confinement of the keeper two years in 
the State prison, we can hardly imagine that their exhibition 
“for play,” as the counsel for the State would interpret, this 
term, would have been legalized. On the contrary, the keep- 
ing or exhibiting of such tables for any purpose, would 
doubtless have been prohibited. The evident meaning of 
50 
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the statute, in licensing billiard tables for play, was to dis- 
tinguish tables which were used or played upon, from those 
which were not used, or were kept for sale. The act of 
1812, which placed unlicensed billiard tables “for play” in 
the same category with other gaming tables, and punished 
the exhibitors or keepers in the same way, clearly shows the 
legislative construction of the terms. By the 6th section of 
the same act, (Toul. Dig. 380-1,) the table may be licensed, 
and then the keeper or exhibitor is exempt from all the 
pains and penalties imposed by law. 

We should not have said thus much upon a point so per- 
fectly plain, had it not been pressed upon our consideration 
with much apparent confidence. We should long hesitate 
before we could give a statute such construction, as would 
place the legislature in the singular position, of holding out 
to the citizens such temptation to the commission of felonies, 
as the licensing a billiard, or pool table, the betting upon 
which by third persons, would render the exhibitor a felon. 
With the policy of the statute we have nothing to do. It is 
our business to expound, not to make the Jaw—and ‘as the 
legislature have not thought proper to make betting at bil- 
liards, pool, horse racing and the like indictable, we have no 
discretion, but are bound to declare the law, let the conse- 
quences be what they may. If such games or pastimes be- 
come public nuisances, we apprehend the common law fur- 
nishes a remedy, fully adequate to their abatement. Any 
other construction than that we have placed upon the statute, 
would render it unmeaning and absurd. 








We might also add, that a game or table so well known as 


to have been the subject of taxation for near forty years, if 
intended to have been changed into a felony, would have 
been named in the statute, and not left to doubtful implica- 
tion. Besides, the act of 1848, above referred to, does not 
license them to be kept for play, but generally. Pamp. Acts, 
47-8, § 32. As, then, betting is only indictable when it is 
upon some table, game or bank, prohibited by the 12th sec- 
tion of the 6th article of the penal code, and we have seen 
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that the games of billiards and pool are not embraced, it fol- 
lows that no conviction could properly be had under this in- 
dictment. The court below having decided the law other- 
wise, its judgment is reversed, and the cause remanded, that 
the defendant may be discharged. 











MAHONE v. YANCEY. 


1. A vendor of slaves, who sells without recourse against him for a defect of 
title, is a competent witness for his vendee. 

2. A vendor of slaves with warranty of title, is a competent witness for a 
purchaser of the slaves from his vendee, it not being shown that the war- 
ranty of the first vendor covered the title by which the plaintiff sought a 
recovery. Whether a remote vendor of slaves, can by any proceeding, be 
charged on a warranty to his immediate vendee, the second vendee hav- 
ing purchased a mere quit claim, and having no right of action against his 
immediate vendor, quere. 


: Error to the Circuit Court of Macon. Before the Hon. G. 
W. Stone. 


Te plaintiff in error brought detinue against the defend- 
ant for the recovery of two slaves. After the plaintiff had 
closed his evidence, the defendant, to show title in himself, 
introduced a bill of sale for the slaves, executed to him by 
John Neal, which is in the following language: ‘In con- 
sideration of having received from Simeon W. Yancey, eight 
hundred and fifty dollars, for two slaves, Nelly and her son 
George, 8 or 9 years of age, I hereby relinquish all the right 
and interest created in said negroes, by virtue ofa bill of sale, 
from Henry Mims to me, to the said Simeon Yancey, he 
agreeing to take said negroes at his own risk, and without 
recourse on me, this 20th June, 1841.” 
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In was shown that Neal derived his title from one Henry 

Mims, who, a short time before the transfer of them to the 

defendant by Neal, had executed to Neal a bill of sale con- 

taining a warranty of title to the slaves to Neal, his heirs 





and assigns. 

The defendant also offered in evidence, the deposition of 
Neal, and also of Henry Mims, which were objected to on 
the ground of interest. It was shown that the defendant 
had executed to Neal a release, and that on the examination 
of Mims, Neal presented to him a release, executed by him- 
self, but it did not appear that the defendant had ever releas- 
ed Mims, and the release executed by Neal to Mims, bore 
date long after the sale to Yancey, by Neal. 

The objections made to the introduction of these deposi- 
tions, on the ground of interest, were overruled, and the plain- 
tiff excepted. 


- Beuser and Rice, for plaintiff in error. 

1. The witness, Neal, was incompetent on the ground of 
interest, and the release executed to him by Yancey, the 
defendant, did not render him competent, and his second de- 
position, under the facts of the case, should not have been 
permitted to go before the jury. 

2. The witness, Mims, was also incompetent. He was inter- 
ested without, or even witha release from Neal, but if such a 
release could fix his competency to testify for defendant, it 
should at least have been clearly shown, that he was apprised 
of its execution and delivery to him, before he was sworn 
on the examination. Minor’s Rep. 136; 7 Watts /& Ser. 
392; 6 Ib. 266. 

3. It was essential that Yancey should have released Mims 
to make him competent. The conveyance from Mims to 
Neal is one with warranty of title, and the relinquishment, 
or quit claim deed executed by Neal to Yancey afterwards, 
only conveyed such title as the first bill of sale gives, that is, 
Mims’s title to Neal. The release to Mims from Neal is 
therefore nugatory, and does not remove the interest of Mims 
in the slaves, growing out of his warranty. Mahone, the 
plaintiff, claims the negroes adversely to Mims, and Mims 
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is not a competent witness to sustain his own title against 
the plaintiff, in favor of the title of the defendant, Yancey, 
without a release from Yancey. Saunders v. Addis, 1 Bai- 
ley, 49; Warfield v. Walter, 11 Gill & John. 80; Dickinson 
v. Dickinson, 9 Metc. 471; Hale v. Smith, 6 Greenl. 416; 
1 Bibb, 300; 13 Verm. 242. 

A. It is believed, that according to the authorities, the 
plaintiff could have examined Mims against his title, but that 
the defendant, Yancey, cannot examine him in favor of it, 
without a release from himself, and that it should likewise 
appear, that Mims and his wife were apprised of such a re- 
lease from Yancey before their examination was reduced to 
writing ; and the depositions of both of these witnesses are 
silent as to any release in the premises from Yancey. 


G. W. Gunn, in behalf of the defendant in error, submit- 
ted the following points: 

1. To render a witness incompetent upon the ground of 
interest, that interest must be proven, not presumed. Lot 
v. Sandifer, 2 Rep. Con. Ct. 167. It must be shown that he 
will gain or lose by the direct legal operation and effect of the 
judgment, or that the record will be evidence, either for or 
against him, in some other action. Kennon v. McRae, 2 
Por. 389: Hoyt v. Wildfire, 3 John. 518; Williams & Bat- 
tle v. Jones, Guardian, 2 Ala. 314. It must be a present, 
certain, direct, and vested interest, not uncertain, remote, or 
contingent. Watts v. Garrett, 3 Gill & John. 355; Crosby 
v. Floyd, 2 Bailey, 133. It is not enough that the record is 
admissible against a third person, a recovery against whom 
would be evidence against the witness. It must not only be 
evidence against the witness, but must conclude him. ° If, 
as vendor, the record must be evidence against him as im- 
mediate vendor, not first against another person, who may 
recover against the witness,as remote vendor. Stewart v, 
Conner, 9 Ala. 804; Spence v. Mitchell, Ib. 744; Ib. 869; 
2 McCord, 153; 2 Phil. Ev. C. & H’s Notes, 81. 

2. Merely being in the chain of title, is not an interest 
that disqualifies. Myres v. Brumell, 1 Chip. 455. Neither 
is itan objection that his testimony will tend to clear him of 
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a fraud charged upon him by another witness. 12 Serg. & 
R. 328. 

The record not disclosing whether the plaintiff claims 
through, or adversely to the witness, Mims, the presumption 
is, he claims through, or under Mims—as such he is compe- 
tent without release, because no question could arise as to 
his competency, if the suit was against Neal instead of Yan- 
cey. Cases last cited. 

If plaintiff claims adversely to Mims, he is still competent 
in this cause, without arelease. Authorities to first proposi- 
tion. If mistaken in this, he has been rendered competent 
by release from Neal. Jackson v. Root, 18 Johns. 60 ; Smith 
v. Munro, 7 J. J. Marsh. 442. Neither is it necessary that 
the release should have been delivered personally. It is suf- 
ficient if the witness is satisfied of the execution of the same, 
which is apparent from the statements of the witness. 5 Ala. 
508. 

By the sale of the slaves to the defendant without war- 
ranty, Mims, the vendor of Neal, was relieved from all lia- 
bility upon his covenant, and is therefore a competent wit- 
ness, without any further release from either Neal or Yancey, 
the conveyance without recourse being effectual as a release. 
Carter v. Witer, 2 Hill S. C. 443. 


a 





DARGAN, J.—It is very clear, that Neal was not interest- 
ed in the event of the suit. He had sold the slaves to Yan- 
cey, the defendant, but did not warrant the title, buton the 
contrary, conveyed only such right and title as he had ac- 
quired from Mims; and by the express terms of the contract, 
Yancey purchased the slaves at his own risk. Under this 
contract, the defendant could not possibly have any demand 
against Neal, although the title he acquired from him should 
fail. 

Mims, whose testimony was also objected to on the ground 
of. interest, conveyed the slaves to Neal, in 1841, with a war- 
ranty of title to Neal, his heirs and assigns, and it is contend- 
ed that he was interested, because, by the terms of his war- 
ranty, if the title failed in the hands of the assignee of his 
vendee, that the assignee could charge him with the pur- 
chase money received from Neal, in a court of equity, if it 
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could not be done at law. It is very certain, that a cove- 
nant, (to use a technical expression,) will not run with a chat- 
tel at law, and that a vendee of a vendee cannot sue the ori- 
ginal vendor at law, upon a warranty of title, although there 
be a recovery against the second vendee, by a title para- 
mount to the title of the vendor. Salle v. Light’s Ex’r, 4 
Ala. 700; 4 Iredell, 440. 

Whether the second vendee, either by bill in equity, or by 
using the name of his vendor, could, under any circumstan- 
ces, charge the first vendor, who sold with warranty of title, 
it is not absolutely necessary to decide, and I therefore de- 
cline to express any opinion upon the point; for, if it were 
conceded that the first vendor could, by any proceedings be 
charged for the benefit of the second vendee, who had _ pur- 
chased with a mere quit claim, and who had no right of ac- 
tion against his immediate vendor, it must be apparent that 
the recovery against him must have been by a title adverse 
and paramount to the title of the original vendor; or 
by a title derived from the original vendor, older than 
the title of the vendee. Or in other words, the title by 
which the recovery was had, must be one to which the war- 
ranty extended, and as against which he was bound to pro- 
tect his vendee ; otherwise the original vendor could not, 
under any circumstances, be made responsible. 

Testing the bill of exceptions by this rule, the circuit 
court did not err, for in order to show that Mims had any in- 
terest whatever, in the result of this suit, it must have been 
shown, that the title which was sought to be enforced a- 
gainst Yancey, was one covered by the warranty of Mims to 
Neal. This is not shown by the record, and all persons not 
parties to the suit, are prima facie competent witnesses, and he 
who objects to the competency of a witness, on the ground 
of interest, must show that the witness is interested. But 
we are not informed whether the title of the plaintiffs, by 
which he seeks to recover the slaves, was derived from Neal 
or from Yancey, or whether it was one covered by the war- 
ranty of Mims; and until it is shown, that the warranty of 
Mims covers the title, by which the plaintiff seeks a recovery, 
the question whether Mims was not disqualified as a witness, 
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because of his warranty to Neal, is not necessarily raised, and 
therefore is not decided. 
Let the judgment be affirmed. 


6 


Cuuton, J., not sitting. 


MAYOR AND ALDERMEN, &c. v. ALLAIRE. 


1. Where a city corporation has power by its charter, to pass laws for the en- 
forcement of quiet and good order within the limits of the corporation, and 
passes an ordinance, imposing a fine for an assault and battery within its 
limits, it is to be considered as a mere regulation of police, and does not 
interfere with the right of the State, to punish the offender, for a breach of 
the criminal law of the State. A judgment, and conviction therefore, ina 
court of the State, is no bar to a proceeding before the corporation court, 
for the violation of its police regulations. 


Writ of Error to the County Court of Mobile. 


TuIs was an appeal from the judgment of the mayor of 
the city of Mobile. The plaintiff in error had committed an 
assault and battery upon the person of one Charles Cullum, 
within the corporation limits of the city of Mobile, which as- 
sault and battery was in violation of an ordinance of the city 
which was then in force, and imposed a fine of $50 for a vio- 
lation of its provisions. He was arrested, and fined by the 
mayor of the city $50, from which judgment he appealed to 
the county court. Subsequent to the appeal, and before the 
trial in the county court, he had been arrested, indicted, tried, 
and found guilty for the same assault and battery, in the cir- 
euit court, held in and for Mobile county, which fine and 
costs he had paid. 

The court charged the jury, that he could not be tried 
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twice for the same offence, and that the conviction of the de- 
fendant, for the same act in the circuit court, was a complete 
bar to the plaintiff’s recovery, on the appeal. To this charge 
the plaintiff excepted, and now assigns it as error. 








Locxwoop, for plaintiff in error. 

From the record, it appears that the defendant was fined 
by the mayor of the city of Mobile $50, under an ordinance 
of said city, fora breach of the peace, and an assault upon the 
person of Charles Cullum, within the limits of the city. That 
the defendant took an appeal to the county court, and while 
said appeal was pending, the defendant was arrested, tried, 
convicted and punished, for an assault and battery on Charles 
Cullum, in the circuit court of Mobile county. The court 
charged the jury in this case, that it was contrary to law fora 
man to be tried and punished twice for the same offence ; and 
that the conviction for the same act in the circuit court was 
a complete bar to this action. 

The legislature, in the act incorporating the city of Mobile, 
gives the corporate authorities express power to pass all such 
resolutions, by-laws, and ordinances, as they, or a majority 
of them may deem requisite and necessary for the good gov- 
ernment of the city, not contravening the laws of the State of 
Alabama; and the same act gives power to punish by fine, 
&c. for infractions of the same. See Acts of 1843-4, 180, 
181. 

The existence of the ordinance is admitted by the record. 

The right to impose and enforce the payment of the fine 
in this case is not contrary to the laws of this State. Mayor 
of Mobile, &c. v. Rouse, 8 Ala. 516; Intendant and Council 
of Marion v. Chandler, 6 Ala. Rep. 902; 1 Wend. Rep. 237; 
1 Bay’s Rep. 382. 


COLLIER, C. J.—The 15th section of the act of 1844, 
*‘ to consolidate the several acts of incorporation of the city of 
Mobile, and to alter and amend the same,” after declaring 
that the mayor, aldermen, &c. shall have full power and au- 
thority to pass all by-laws and ordinances to effect certain 


defined purposes, provides that they shall be authorized ‘to 
51 
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pass all such resolutions, by-laws and ordinances, as they, or 
a majority of them, may deem requisite and necessary for the 
good government of the said city, not contravening the laws 
of the State of Alabama.” It isenacted by the 44th section 
of the act, that the mayor, or either of the aldermen or com- 
mon council-men, shall issue process as a justice of the peace 
for the city, for offences committed under this act, and for a 
breach of all or any of the by-laws or ordinances of the cor- 
poration, to the marshal, &c. who in pursuance thereof shall 
bring the offender before the mayor, &c.; and the mayor, &c. 
shall proceed to try the offenders, and examine all witnesses, 
§c. and give judgment as to him shall appé@ar just and legal. 
If any such person shall be dissatisfied with the decision of 
the mayor, &c. he may appeal to the circuit or county court 
of Mobile, in all cases where the amount in controversy shall 
exceed $20, and the proceedings thereon shall be as prescribed 
by law in other cases of appeal. 

We think it cannot be questioned that the ordinance on 
which the defendant was prosecuted was authorized by the 
powers conferred upon the corporation. The prompt sup- 
pression of riots, affrays, assaults and batteries, and other kin- 
dred offences, and the punishment of the offender, is certainly 
requisite and necessary for the good government of the city. 
It is a power exercised by most, if not all the municipal cor- 
porations in this country of the extent of Mobile, and this 
consideration, even if the question were doubtful, should in- 
cline us to hold that it was embraced by the general grant; 
the more especially as the only limitation prescribed is, that 
the ordinances, &c. contemplated, shall not be repugnant to 
the laws of the State. 

In the Mayor of Baltimore v. Hughes’s adm’r, 1 Gill & 
Johns. Rep. 480, it was held, that a municipal corporation 
must act within the limits of its delegated authority, and 
cannot go beyond it; this authority ought not by construc- 
tion to be made to mean what is not clearly expressed ; and 
when the ordinances of the corporation will admit of two 
constructions, they should receive that construction which 
is consistent with the power given, and not that which is in 
violation of it. Such a corporation has power to pass all 
laws necessary or proper to carry into effect any given power, 
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and the degree of their necessity or propriety should not be 
minutely scrutinized, but the court ought to see that they 
may be the means of accomplishing the object of the grant ; 
the degree of their necessity is a subject for the judgment of 
the corporation, the court must determine whether they con- 
tribute in any degree to accomplish the object. Glenn v. 
The Mayor, &c. of Baltimore, 5 Gill & Johns. Rep. 424. 
See Duncan v. The Maryland Savings Institution, 10 Gill 
& Johns. Rep. 308. 

In respect to the reasonableness of the ordinance, so far as 
the record informs us of its provisions, and the regularity of 
the proceedings to punish for the breach, we think no ques- 
tion can arise. 

The object of the power conferred by the charter, and the 
purpose of the ordinance itself, was not to punish for an of- 
fence against the criminal justice of the country, but to pro- 
vide a mere police regulation for the enforcement of good or- 
der and quiet within the limits of the corporation. So faras 
an offence has been committed against the public peace and 
morals, the corporate authorities have no power to inflict 
punishment, and we are not informed that they have at- 
tempted to arrogate it. It is altogether immaterial whether 
the State tribunal has interfered and exercised its powers in 
bringing the defendant before it to answer for the assault and 
battery; for whether he has been there punished or acquitted, 
is alike unimportant. The offence against the corporation 
and the State, we have seen are distinguishable, and wholly 
disconnected, and the prosecution at the suit of each proceeds 
upon a different hypothesis—the one contemplates the ob- 
servance of the peace and good order of the city—the other 
has a more enlarged object in view, the maintenance of the 
peace and dignity of the State. See The State v. Estabrook, 
6 Ala. Rep. 653; The Intendant, &c. of Marion v. Chandler, 
Id. 699; Rogers v. Jones, 1 Wend. Rep. 237; 1 Bay’s Rep. 
382; The Mayor, &c. of Mobile v. Rouse, 8 Ala. Rep. 515; 
Page and another v. The State, 11 Ala. Rep. 849; Corpora- 
tion of Greetisboro’ v. Mullins and Barfield, 13 Ibid. 341. 
What we have said will sufficiently show the error in the 
ruling of the county court, and its judgment is consequently 
reversed and remanded. 
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SMITH v. McGEHEE. 


1. Before the completion of the final record, an exemplification of a bill in 

- chancery, may be offered in evidence, in all cases where the original 
would be evidence. And when the bill is the only part of the record, 
which could have any bearing upon the case, the rest of the record need 
not be produced. 

2. A letter promising to indemnify one for being surety for a third person, is 
irrelevant testimony, in an action of assumpsit to recover of the promissor, 
upon the common counts, money paid as such surety. The action should 
have been upon the contract to indemnify. 

3. When a settlement was based upon an arbitration in writing, evidence 
cannot be given of the terms of the settlement, without producing the a- 
ward. 

4. One who receives a claim from another, in trust to collect it, and apply 
the proceeds in the discharge of debts,to which third persons are sure- 
ties, must account for the proceeds at the nominal amount for which it 
was made available to him, in the discharge or payment of his own debts. 

5. One who is indemnified by another, to be the surety of -a third person, 
cannot recover from his indemuiitor, if there is nothing due at the time he 
discharges the debt, and he is notified not to pay. ; 


Writ of Error to the Circuit Court of Lowndes. Before the 
Hon. E. Pickens. 


Assumusit by the defendant inerror. The action was 
brought by the plaintiff, to recover money which he had 
been compelled to pay as contribution to a co-surety, and 
against the consequences of which he was indemnified by 
the plaintiff in error. 

In addition to other proof, so fully recited in the opinion of 
the court, that it is unnecessary to re-state it here—Abner 
McGehee, who was offered asa witness, proved that William 
McGehee, the principal debtor, placed in his hands a claim on 
the Montgomery Rail Road Co. for $6,701, which he promis- 
ed to collect, and pay certain claims against William Mc- 
Gehee, on which the witness and Albert McGehee were sure- 
ties—that the witness was a large stockholder in the compa- 














JUNE TERM, 1848. 405 
Smith v. McGehee. 


ny, and obtained acredit with the company, for the nominal 
amount of the claim, in discharge of the calls of the compa- 
ny uponhim. That a difference having arisen between him 
and William McGehee, in relation to the claim on the rail 
road, the matter was left to the arbitration of certain persons, 
who made an award in writing, and that Albert McGehee 
was present, aiding and assisting William McGehee in pro- 
curing testimony. ‘That after the award was made, William 
McGehee and the witness had a settlement, by which the 
latter fell in his debt $900, for which a note was executed. 

The defendant objected to any testimony of the award, or 
its contents, and insisted on its production. The court over- 
ruled the objection, upon the ground that the witness was 
speaking of a settlement, and not of the award. The wit- 
ness admitted that the settlement was based upon, and in- 
cluded the award. 

The court also permitted the witness to prove the 
value of the rail road claim to be fifty cents in the dollar, 
to which the defendant excepted. The defendant further 
proved,, that before the payment by the plaintiff to Abner 
McGehee, he was notified by the defendant not to make the 
payment. 

The defendant moved the court to charge, that Abner Mc- 
Gehee was liable to his co-sureties for the amount for which 
he received credit with the rail road company, on the claim 
put in his hands by Wm. McGehee, for the indemnity of him- 
self and his co-sureties—which the court refused to give, and 
charged, that if they were only worth fifty cents in the dol- 
lar, and if Abner and William McGehee settled all the mat- 
ters in dispute between them, including what should be paid 
on this demand, and that William was found indebted to 
Abner, leaving unpaid the debt upon which the plaintiff had 
paid Abner for contribution as co-surety, the sum now sought 
to be recovered of the defendant, on his indemnity, then the 
defendant could not have the benefit of this matter. This 
was excepted to, as were also other matters, which, as they 
did not influence the judgment of the court, need not be 
here stated. 
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All the matters of law arising on the bill of exceptions are 
assigned as error. 











Bevser & Harris and Evmore & Yancey, for the plaintiff 
in error. 

1. The copy of the bill offered by the defendant in error 
was not admissible evidence, because it was not the highest 
evidence that the bill was sworn to, and the paper offered did 
not purport to be certified as a copy of the transcripts or an 
exemplification of the record of any particular case. The 
whole record should have been produced. 1 Phil. Ev. 385; 
2C. & H’s Notes, 1059. 

2. The letter written by the plaintiff in error to defendant 
in error was not admissible evidence—1. Because there is no 
count in the declaration predicated on the letter. 2. Because 
it was a promise without consideration, being made after the 
execution of the note. 1 Chit. Pl. 339, note 3. 

3. The evidence of Abner McGehee as to the award, and 
the settlement with William McGehee, based upon the award, 
was not admissible evidence, because the award itself was 
the best evidence of the matters arbitrated. May v. May, 1 
Porter, 229; 2 C. & H. ed. Phil. Ev. 541: 3 Monroe, 523, 
531; 1 Greenl. Ev. 105, $ 88-9; 4 B. & Adol. 208; 3 Monr. 
247, 250; 2J. J. Mar. 256; 12 Ala. 252. 

4. The testimony of the witness, Abner McGehee, as to 
the value of the bonds, was not admissible, because he was 
chargeable with the amount which he received for them, and 
not their market value. 1 Sto. Eq. $ 465; 2 Myl. & K. 664; 
Lewen on Trusts, 288-9-90. 

5. The court should have permitted the question whether 
the rights of Albert G. McGehee, were included in the arbi- 
tration, because his rights were sought to be affected by the 
arbitration, and he had therefore a right that the question 
should have been asked. 


T. & J.D. F. Witurams, for defendant in error. 

1. The bill filed by the defendant was sworn to, and there- 
fore was competent to prove a particular fact. Adams v. Mc- 
Millon, 7 Porter, 73. 

2. For this purpose, the whole record of the chancery suit 
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was unnecessary. The bill which admitted that the com- 
plainant, A. G. McGehee, promised to indemnify Smith if 
he would sign the note, was sufficient for that purpose. 1 
Greenl. Ev. 555, § 512; Gresley’s Eq. Ev. 108; Adams v. 
MeMillon, 7 Por. 84. 

3. In such cases the absence of the answer will not affect 
the admissibility of the bill. 1 Greenl. 556, $ 512. 

4. A special count was not necessary, in order to intro- 
duce the indemnity; under the common money counts, a note 
may be given in evidence. Gillespie v. Wesson, 7 Porter, 
460. 

5. Nor wasthat paper signed without consideration; it was 
the fulfilment of a promise by A. G. McGehee, which induc- 
ed Smith to sign the note. 

6. Although as a general principle, ma evidence cannot 
be given of the contents of anaward. Yet a witness know- 
ing the facts, will be permitted to speak of the matter or 
transaction of the award. Smith v. Armstead’s Ex. 7 Ala. 
R. 702. 

7. There was no necessity for the production of the award 
except for the purpose of giving it a construction which was 
entirely unnecessary, since the parties had settled by the 
award ; and this settlement concluded Abner McGehee. He 
aided and assisted William McGehee in the matter. McGe- 
hee v. McGehee, 12 Ala. 83. 

8. The equity of the award has already been settled by 
this court, which is conclusive against Albert G. McGehee, 
as to the value of the bonds. McGehee v. McGehee, 11 
Ala. R. 83. ; 








CHILTON, J.—This was an action of assumpsit brought 
by the defendant in error against McGehee. The declara- 
tion contains only the common counts. By a bill of excep- 
tions sealed at the trial, it appears the plaintiff below read to 
the jury anote signed by William M. McGehee, Abner Me- 
Gehee, Joel A. Stokes, and the parties to this suit, for $1,800, 
dated May 19, ’40, and payable to the Branch of the Bank 
of the State of Alabama at Montgomery. It wasshown that 
William McGehee was the principal in the note, and the oth- 
er four persons named were his securities. That William 
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becoming insolvent, Abner McGehee had paid the whole de- 
mand, and had collected, without suit, from Smith, one 
fourth of said demand, as contribution. 'T’o recover the 
amount so paid by Smith, this suit was brought against Al- 
bert G. McGehee, who it is alledged, at the time of the exe- 
cution of the said note, agreed with Smith, that ifhe would 
sign it as security, he, Albert, would indemnify him against 
liability. 

To prove the agreement to indemnify, the plaintiff offer- 
ed in evidence a certified copy of a billin chancery, filed by 
Albert against Abner McGehee in the chancery court, pur- 
porting to be sworn to, the register of said chancery court 
certifying that it was a full and correct copy of the bill. 
This was objected to by the defendant. Waiving the ques- 
tion, whether a general objection to the evidence, without 
specifying any specific ground upon which it is based, can 
be regarded other than as an objection to its relevancy, we 
think the testimony thus offered was admissible in any view 
in which it has been presented to us in this court. Con- 
ceding that when records are exemplified, the general rule is, 
the whole must be exemplified, that the court may be able 
to construe it from a view of the whole record taken togeth- 
er, (1 Phil. Ev. 395,) and still, the rule would not exclude 
the bill in the present case ; for we are not advised that there 
is any answer or other proceeding in the court of chancery 
save the bill. But if the bill had been answered, it is mani- 
fest the answer could not have been evidence, and the only 
effect of the bill as evidence, was, to prove the admissions 
under oath, of the defendant. 1 Greenl. Ev. 556. This 
court has decided, that before the completion of the final re- 
cord, the original papers may be given in evidence, as, till 
then, they compose a quasi record, and we see no reason 
why an exemplified copy of the papers may not be evidence 
in all cases where the original papers, as a record, could be 
read. Such has been the practice, to receive exemplified 
copies of the original papers, while the proceedings are in fi- 
eri, and before the final record is completed, and we think 
there is no rule of law which forbids it. The copy of the bill 
being read, for the purpose of showing the admissions of the 
defendant, was the whole of the record which concerned 
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the matter in question, amd while the court would not per- 
mit garbled extracts of the proceedings to be used as evi- 
dence, yet when the whole of the record which could by pos- 
sibility have a bearing upon the case before the court, there 
is certainly no sound reason for its exclusion. See upon this 
point, 3 Phil. Ev. C. & H’s Notes, 924, 1059; Francis v. 
Hazelrig’s Ex’rs, 1 Mar. Ken. Rep. 93; Packard et al. v. 
Hill, 7 Cow. R, 434; s.c. 5 Wend. R. 385. 

In Ansley v. Carloss, 9 Ala. R. 973, this court held, that 
while the cause is progressing the papers are quasi records, 
and until the final record is made, the papers, §c. in the 
cause are evidence, and the pest evidence of the facts they 
import. In Woodward v. Harbin, 1 Ala. R. 104, it was held, 
a certified copy of an execution returned into court was ad- 
missible in evidence. ‘These authorities are sufficient to 
show, that the bill in this case was very properly admitted. 

2. In admitting as evidence the letter of Albert G. Me- 
Gehee, purporting to contain a promise to indemnify the 
plaintiff against his liability on the note of William M. Mc- 
Gehee, we think it perfectly clear the court mistook the law. 
Aside from the fact that the instrument does not appear to be 
supported by any consideration, and was given after the lia- 
bility had been incurred, and that it is not under seal,a more 
potent objection to it is, that it is wholly irrelevant. If this 
amounts to a valid special agreement to indemnify the plain- 
tiff against his liability on the note of William McGehee, and 
it is still subsisting and undischarged, it is well settled that 
the plaintiff, in order to avail himself of the benefit of the 
contract, must declare specially upon it, and cannot recover 
upon it under the common counts, inany case. Lenningdale 
v. Livingston, 10 Johns R. 37; 12 Ib. 274; 1 Chitty’s Pl. 
9 Am. ed.-330, n. 3, where the authorities are collected. 

3. The plaintiff was allowed to give evidence of a settle- 
ment, based upon an arbitration, and an award, which was 
shown to have been reduced to writing by the arbitrators, 
and by which settlement it appeared, that taking into the ac- 
count the award, and all other matters between William and 
Abner McGehee, the former fell in debt to Abner in the sum 
of $900. 
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We are bound to regard this as an effort to avoid the well 
established rule of evidence requiring the best evidence to 
be produced. The object was to conclude Albert G. Mc- 
Gehee by the award, he being present and aiding in the ar- 
bitration. What the award was, we are not advised—non 
censtat, the arbitrators charged Abner with the $6,701, the 
nominal amount of the rail road indebtedness, which was 
discharged in the subsequept settlement between him and 
William, by some arrangement between them. But by fail- 
ing to produce the award, the impression is made upon the 
mind of the jury, that it resulted in the ascertainment of 
$900 as due from William to Abner, after charging the latter 
with the amount of the demands against the railroad. We 
think the evidence of the settlement, based upon the award, 
and which derived its force from it, should have been exclud- 
ed, as it was evidently giving to the jury the contents of the 
award in a shape perhaps more questionable than by direct 
oralevidence. See authority on the brief of counsel for the 
plaintiff. 

4, Not having been concluded by the award, so far as the 
proof in this record shows, Albert McGehee had a right to 
insist upon charging Abner with the full amount realized by 
him from the rail road company, for the demands placed in 
his hands. They were made available to him for their nom- 
inal amount in the payment of a debt due from him to the 
company. He held them in trust for the benefit of all the 
parties to this $1,800 note, charged with the duty of collect- 
ing them, and appropriating the proceeds to the payment of 
the demand to the bank, and other demands for which Wil- 
liam McGehee was liable. Having disposed of them with- 
out the authority of the cestui que trusts, he is liable to ac- 
count to them at their election either for the value of the de; 
mands, or for the amount he received for them. The trus- 
tee or agent can derive no benefit to himself from dealing in 
the trust fund. The profits so accruing belong to the cestwis 
que trusi. ‘This proposition is too clear to require the cita- 
tion of authorities to support it. 

It is further a clear proposition of law, that if Smith paid 
the money to Abner McGehee, which he now seeks to re- 
cover from the plaintiff in error, in hisown wrong, or, in 
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other words, if the principal had already paid the demand to 
Abner, he could not recover the amount so paid, especially 
after he had notice from the plaintiff in error not to pay. 
We do not however express any opinion as to the effect of 
the award and compromise made between William and Ab- 
ner McGehee, if it can be shown that the plaintiff in error was 
present, aiding in and consenting to the arbitration. What 
is said in McGehee v. McGehee, 12 Ala. 83, will furnish a 
sufficient direction on this point. 


Let the judgment be reversed and the cause remanded. 
‘ 








THE STATE v. MARSHALL. 


1. An allegation in an indictment, that an assault was made with an attempt 
to kill and murder, is not sufficient to authorize a conviction, as an attempt 
to murder, is not equivalent to an intent to murder. 

2. Notwithstanding the statute in which the offence is described is printed 
attempt, instead of intent, yet as the true language of the act, as shown by 
the original enrolled bill, is an assault with “intent” to murder, that must 
be considered as the true meaning of the printed statute. 


Novel and difficult questions from the Circuit Court of 
Sumter. Before the Hon. Geo. Goldthwaite. 


Tue defendant was indicted for an assault with attempt to 
murder with a pistol. The indictment contains two counts, 
in both of which it is charged that he assaulted the prosecu- 
tor, with an attempt, him, &c. to kill and murder. 

After conviction, the prisoner, moved in arrest of judgment 
for the insufficiency of the indictment. The court refused 
to arrest the judgment, but reserved the question for the re- 
vision of this court as novel and difff@ult. 
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Hountineron, for prisoner. 7" 

1. To charge one with an attempt to murder, is the mere 
charge of a legal result. Bouvier’s Law Dic. tit. Attempt; 
State v. Absence, 4 Por. 397; Moore v. The Commonwealth, 
6 Met. 243. The State v. Hinton, contra, 6 Ala. 864, is not 
founded on authority, and not supported by the authorities 
cited for the State. As tothe degree of certainty required 
in indictments, see further Comm. v. Strain, 10 Met. 521; 
Same v. Wyman, 8 Met. 247; Moore v. Commonwealth, 6 
Met. 243; People v. Gates, 13 Wend. 311; Lambert v. The ~ 
People, 9 Caw. 578; Regina v. Baker, 47 Eng. Com. Law 
Rep. 254. As to the necessity of proving and alledging evil 
intent—1 Ch. Cr. L. 233. “Attempt,’’ when the statute uses 
“intent,” will not do. State v. Martin, 3 Dev. 329. 

2. But this indictment does not follow the statute, for ‘an 
attempt,” in the statute, is a misprint. Intent is the word in 
the enrolled copy of the act. If terms of art are used, they 
are to be taken in their technical sense. Ib. Intent and at- 
tempt are both technical words; as to “intent,” see the re- 
ferences to Chitty in the first brief, and as to “attempt,’’ see 
the title in 1 Bouvier, and the decision by Judge Ruffin in 3 
Devereux. Judges are bound to take the act of parliament 
as the legislature have made it. Dwarris,711. An act of 
parliament cannot be repealed by non user. Dwarris, 672. 
Even those writers who hold that a statute may lose its force 
through desuetude, fix the period at 60, and in some instances 
* 100 years. Ib. To bring a case within the statute, it 
should be not only within the mischief contemplated by the 
legislature, but also within the plain intelligible import of 
the words of the act. Dwarris, 711. 

3. But all the authorities show that it is sufficient to use 
the words of a statute, in an indictment, only where the in- 
dictment is founded on a statute creating the offence. An 
attempt to commit a felony is a misdemeanor at common 
law ; therefore an indictment ought to show (according to 
the bill of rights) not only the nature, but the cause of the 
accusation. In The State v. Clarissa, 11 Ala. 57, this court 
decided that where an giempt was charged, the indictment 
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ought to show that it was characterized by means calculated 
to accomplish it. 

4, I take issue upon the point that the statute in question 
has by universal or even general usage obtained the con- 
struction here sought for; and also say that the general prac- 
tice has not been otherwise than in the indictment as drawn 
in The State v. Bullock, at last term. There need be no ap- 
prehension, therefore, of a general jail delivery. Equitable 
constructions, though they may be tolerated in remedial, and 
perhaps some other statutes, should always be resorted to with 
great caution, and never extend to penal statutes. Monson 
v. Chester, 22 Pick. 385, 387; Melody v. Read, 4 Mass, 471, 
A473. The language of a statute is not to be enlarged or lim- 
ited by construction, unless its object and plain meaning re- 
quire it. Doane v. Phillips, 12 Pick. 223, 226. Mere fail- 
ure of justice is not a ground for construing statutes against 
their clear meaning. Pitman v. Flint, 10 Pick. 504, 506. 
If a statute creating, or increasing a penalty, be capable of 
two constructions, that construction which operates in favor 
of life or liberty is to be adopted. Comm. v. Martin, 17 
Mass. 359, 362; Same v. Keniston, 5 Pick. 420. 





Atrorney GENERAL, contra. 

Some defects in an indictment may be cured by implica- 
tion; and we gather from this case that too great nicety 
ought not to be required in indictments. State v. Sam, 1 
Murphy’s Rep. 452. 

A defect is helped by the apparent sense of the whole. 2 . 
Hawk. ch. 23, § 89. 

The law will not suffer a criminal to escape on so trifling 
an exception as would be ridiculous to take notice of. 2 
Hawk. ch. 25, § 61. 


DARGAN, J.—T he first count of the indictment charges, 
that the defendant, with a certain pistol, which he the said 
John S. Marshall then and there had and held, feloniously, 
wilfully, and of his malice aforethought, did make an as- 
sault, with an attempt him the said William L. Fluker, wil- 
fully, and of his malice aforethought, to kill and murder. 

The second count charges, that the defendant, with a cer- 
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tain tain pistol, loaded and charged with gunpowder, and one 
leaden bullet, which he in his right hand then and there had 
and held, in and upon one William L. Fluker, in the peace 
of God, and said state being, feloniously, wilfully, and of his 
malice aforethought, did make an assault, with an attempt 
him the said William L. Fluker, with the pistol aforesaid, fe- 
loniously, wilfully, and of his malice aforethought, to kill and 
murder. 

Two objections are raised to each of the counts. The 
first is, that the special facts constituting the assault, or show- 
ing in what manner it was made, should have been alledged, 
and that the allegations, that the assault was made with a pis- 
tol loaded with gunpowder, and one leaden bullet, does not 
sufficiently describe the manner in which the assault was 
made. The second objection is, that the allegation of an as- 
sault with an attempt to murder, is insufficient, the language 
of the statute being, an assault with the intentto murder. 

We will examine the second objection first. At the last 
term of this court, in the case of Bullock v. The State, the 
indictment alledged the assault with the intent to murder, 
and it was objected, that the words of the statute were, an as- 
sault with an attempt. It was so printed in the pamphlet 
laws of 1840, and also in Clay’s Dig. 416. Under the im- 
pression that this was the language of the statute, we held 
that the words, with the intent, characterized the criminality 
of the acts alledged, which constituted the assault, and taken 
in connection together, were equivalent to an assault with 
an attempt. We have examined the enrolled bill, and find 
that the words of the statute are, ‘‘ Every person who shall 
be guilty, and be thereof convicted, of an assult with intent,” 
§c. and that there has been a misprint ; hence the question 
is, are the words with an aitempt, equivalent to the words 
with intent? 'This precise question arose in the case of The 
State v. Martin, 3 Dev. 329. The defendant was indicted 
for an assault with an attemptto commit a rape. The lan- 
guage of the statute in that State is with intent; and it was 
held that the indictment was insufficient. It must be admit- 
ted by all, that there is a marked distinction between the 
words attempt, and intent. The former conveys the idea of 
a physical effort to do, or accomplish an act—the latter, the 
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quality of the mind with which an act was done. It is not 
descriptive of the physical act, but describes the will that in-) 
duced, or governed the act. It cannot then, be said, that the! 
words, with an attempt, are equivalent to the words, with 
intent ; and the rule of pleading is, that when other words 
are used, than the words of the statute, they must be of 
equivalent import. 3 Halst. Rep. 299; 8 Bac. Ab. 88; The 
State v. Bullock, 13 Ala. Rep. 413. At all events, every 
thing necesssary to constitute the offence must be averred, 
and when the intention with which an act is done, is an in- 
gredient of the crime, that intention must be alledged, and a 
word that conveys the idea of a physical effort to do the act, 
instead of the intent with which the act was done, is insuffi- 
cient. 

But it is contended, that the act of the legislature, by 
which Clay’s Digest of the laws was received, taken in con- 
nection with the practice of framing indictments under this 
act, as it is found printed, and the general impression existing 
with the bench and the bar, that the word used in the statute 
was attempt, instead of intent, must be considered as a con- 
struction of the word intent, which the court should consider 
obligatory. 

The act receiving Clay’s Digest, did not alter or repeal any 
law, and we cannot hold that the misapprehension of the lan- 
guage of a statute, affecting the liberty of the citizen, exist- 
ing for a few years, can alter the statute, or give a construc- 
tion to the words used in it, in direct opposition to their 
meaning. 

As our opinion on this branch of this case, must reverse 
the judgment, it is unnecessary to decide the other question 
raised by the first objection to the sufficiency of the indict- 
ment. It is therefore ordered that the judgment of the eir- 
euit court be reversed, and the cause remanded, and that the 
prisoner remain in custody, until he be discharged by due 
course of law. 
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P. & M. BANK OF MOBILE v. SMITH. 


1, An affidavit to the justice of a claim, made after the qualification of the 
administrator, is not irregular, though it be previous to the recognition by 

- the orphans court of the declaration of insolvency. 

2. An agent of the claimant may make the affidavit. 

3. If an exception is sustained to an affidavit, the court should permit the 
party to perfect the verification, if the proceedings for the adjustment of 
the estate are still in fiert. 


Error to the Orphans’ Court of Mobile. 


Tue estate of Alexander J. Jude was declared insolvent on 
the 7th April, 1847, and on the same day the plaintiff in er- 
ror filed its claim, with an affidavit made by F. S. Owen, 
the secretary of the board, and the principal executive offi- 
cer of the institution. At a subsequent date, on the 16th 
August, 1847, the same claim, with the same affidavit was 
filed. The court rejected the claim, because the affidavit had 
been taken before the decree of insolvency was made, and 
refused to permit the affidavit to be amended, and sworn to, 
by the commissioners, or secretary of the bank, to which the 
claimant excepted. This is now assigned as error. 


J. A. Campse.t, for plaintiff in error. 

1. The questions in this cause arise upon the settlement 
of an insolvent estate. The parties in both cases at the hear- 
ing offered to make the affidavit required by the statute, hav- 
ing made one previously which the court adjudged to be in- 
sufficient, and to prove their claim to be valid.. The decis- 
ions of this court upon the statute for the settlement of insol- 
vent estates, and upon cases analagous to that arising under 
this statute, entitled the claimants to amend their affidavit. 
Gilbert v. Brasher & Gooch, 12 Ala. 191. For the decis- 
ions on the attachment statute, see 8 Port. 404. If this 
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amendment was allowable, the proceedings in both cases in 
the orphans’ court are erroneous. 

2. The sufficieney of the claim filed by Bloodgood is es- 
tablished by Rowdon v. Young, 12 Ala. 234; Cook v. Da- 
vis, 12 Ala. 551. 

3. The sufficiency of the proceedings to which the P. & 
M. Bank is a party, is established by Gaffney v. Williamson, 
12 Ala. 628. . . 








P. HamitTon, contra. 

The affidavit was made by an agent—the statute does not 
authorize such a proceeding—the bankjwas under the control 
of commissioners, and the affidavit should be made by one of 
them. 

The final hearing of the claims of creditors in this case was 
not postponed, after the time first appointed by the court— 
consequently, the offer to amend or renew the affidavit was 
rightly rejected, and the case of Gilbert v. Brashear, 12 Ala. 
191, does not apply. 

The affidavit was made before decree of insolvency, and 
is not permitted by statute. It might very well happen that 
some of the debt had been paid. 

The decisions of this court heretofore made, ought not to ' 
be extended. If too much latitude be allowed, all the bene- 
fit of the statute will be defeated, and the difficulty of obtain- 
ing settlement of insolvent estates will be renewed. 

The law does not favor a negligent creditor. Diligence 
is rewarded by the law, and the object of the act of 1843, 
was to secure the vigilance and activity of creditors. 


COLLIER, C. J.—It has been held, that a claim against 
the estate of a deceased person, which is adjudged insolvent, 
need not be verified by affidavit within the time prescribed 
by the act of 1843, for filing such claims. The creditor, as 
a matter of right, may make the affidavit, if the administra- 
tor, or other creditors, object the want of it, “any time be- 
fore the estate is by the statute set for final settlement ;” and 
it is within the discretion of the court to permit an affidavit 
to be filed afterwards, if a decree has not been rendered di- 
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recting distribution amongst the creditors. So where the 
adjudication of the claims against an insolvent is continued 
to a time beyond that first appointed for a settlement, the 
creditor’s affidavit, (for the want of which exception is taken, ) 
may be made any time before it is passed upon. See Hol- 
linger v. Holley, 8 Ala. Rep. 454; Shortridge v. Easley, 10 
Ala. R. 520; 10 Ala. R. 564; Campbell’s adm’r v. Camp- 
bell’s creditors, 11 Ib. 730; Gilbert v. Brashear & Gooch, 
12Ib. 191; Rowdon v. Young, 12 Ala. 234; Cook v. Da- 
vid, Ib. 551; Rutherford’s adm’r v. The Br. B. at Mobile, 
at the last term. 

In the case before us, the bill of exceptions shows, that 
the claim was filed in due season, but the objection is, that 
the affidavit of its justness was made before the decree of in- 
solvency, and by an improper person. In answer to the first 
objection it may be said, that the statute does not prescribe 
the time when the affidavit shall be made, and we cannot 
think the verification is irregular if it bears date after the 
qualification of the administrator, although it be previous to 
the recognition of the orphans’ court of the declaration of in- 
solvency. If the claim is then verified, the object of the sta- 
tute will be subserved. Such an affidavit will show that 
the intestate did not discharge the claim, that it was a sub- 
sisting liability, at the time of his death ; and if the adminis- 
trator has since paid it, the onws of proving the fact devolves 
upon him, no matter when the affidavit was made. 

Whether the secretary of the commissioners of the bank 
was the proper person to verify the claim, will depend upon 
the fact whether he was their agent, intrusted with the duty 
of collecting the debts due the bank. If he possessed such 
authority, we think he comes within the meaning of the 
statute, which directs the claimant to verify the demand. 
But if the commissioners were the actual receivers of the 
debts due the bank, they should make the affidavit. 

Until the court passed upon the exception to the claim for 
the supposed defectiveness of the affidavit, the creditor need 
not have substituted another,:so as to meet the requisition of 
the administrator. He should have been allowed upon the 
exception being sustained, to perfect the verification. The 
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proceedings for the adjustment of the estate were still in fiert 
—the settlement was in fact continued beyond the day de- 
signated upon the record for that purpose; and this was 
quite sufficient to have authorived the court to admit the af- 
fidavit, within the principle of Gilbert v. Brashear & Gooch, 
supra. 

It résults from this view, that the orphans’ court ‘should 
have permitted, (if necessary,) the claim to be verified when 
the exceptions were sustained. The decree is therefore re- 
versed and the cause remanded. 














HOWELL v. WILLIAMSON, Ex’rx. 


1. In debt on a guardian’s bond assigning breaches, and replication, that the 
condition of the bond had been performed, the plaintiff must prove some of 
the breaches assigned. The mere production of the bond is not sufficient 
to cast the burthen of proof on the defendant. 

2. But when the plaintiff proves that the defendant received property, as 
guardian, he must then show that he has made a proper disposition of it. 
Having been in possession, the law presumes a continuation of it, and 
thus fixes a prima facie liability to account for it. . 


Error to the Circuit Court of Mobile. Before the Hon. J.: 
Bragg. 


Dest, by the plaintiff in error, on the official bond of the 
defendant, as guardian. The facts sufficiently appear in the 
opinion of the court. 


D. Smrru, for the plaintiff in error. 

1. Under the issue joined, the burden of proof was upon 
the defendant, and the court should have charged so. The 
plea of performance is an affirmative plea, and the burden of 
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proof lies upon the defendant. Edmonds v. Edmonds, 1 
Ala. Rep. 401; Barnett v. Cruther, 3 Bibb, 202. But it is 
alledged that as the condition of this bond was to perform 
the duty of an office generally, that the rule is different. In 
Exeter Bank v. Rodgers, 1 N. H.-Rep. 142, action was upon 
bond conditioned to perform the duty of cashier generally, 
breaches assigned in replication and rejoinder of performance, 
held that burden of proof was on defendant. 

Defendant did not traverse the breaches assigned. It is a 
general rule in pleading, that where, in the pleading of one 
party there is a material averment which is traversable, but 
which is not traversed by the other party, it is admitted.— 

Toland v. Sprague, 12 Pet. 300. In the pleading, what 
is not denied is admitted. Exeter Bank v. Rodgers, 6 N. H. 
144. Indebt upon administrator’s bond, it may devolve up- 
on defendant to sustain the issue. Dean et al. v. Portis, 11 
Ala. 104. It was defendant’s duty to prove that an invento- 
ry was filed according to law, it was not in our power to 
prove that it was not filed, by analogy to Halkerston’s Ex. 
v. Hawkins, 1 Gill & J.437. That this breach was a good 
one see Proprietary v. Gibbs, 1 Har. & McH. 58 ; Edwards 
v. Gibbs, 11 Ala. 293. We proved that the guardian receiv- 
ed property of the value of eight hundred dollars, it was out 
of our power to prove the negative that he never returned it. 
After proving receipt of property, it devolved upon the de- 
fendant, urder issue joined, to account for that property. 
The State v. Melton et al. 8 Miss. 417 ; Hollister v. Bender, 
Hill’s N. Y. Rep. 150. 








G. N. Stewart, contra. 

The suit is on a guardian’s bond. In the declaration the 
bond and condition are set forth, and there are special breaches 
assigned. ‘The only plea on which issue is joined, is, that 
the guardian did perform his duty as guardian, in general, 
using the words of the condition of the bond. 

The only proof of breach attempted, was as to property 
received by the guardian. The allegation of that breach, as 
set forth in the declaration, does not amount to a sufficient 
breach—it is not specific as to the property, nor the value, 
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nor the time, nor what kind of property it was—nor is it 
shown that it was the duty of the guardian to deliver it to 
the ward. ‘The mere fact that it was not delivered to the 
ward is inconclusive, as it may be otherwise lawfully disposed 
of. This allegation of a breach is an immaterial one, and 
may be disregarded. 

The only point however arises on the bill of exceptions, 
and the question there is, was this proof sufficient to warrant 
a recovery ; was the breach sufficiently proved to warrant 
arecovery, even admitting that the declaration on this point 
was sufficient. 

That negroes came to the possession of the guardian, and 
that he received them, is no breach of duty—it is the mis- 
application which is the breach. It is therefore perfectly 
consistent that he should receive negroes, and still commit 
no breach. The breach is consequently not shown by the 
mere fact that he received negroes, without showing any 
thing more. 

None of the breaches in the declaration are sufficiently as- 
signed. But the only question before the court was, whe- 
ther the proof was sufficient to establish a breach of duty by 
the guardian. We say it was not—no dereliction of duty 
was shown, and as the action turns upon that, the court de- 
cided correctly. 

If the action would be maintainable by the mere produc- 
tion of the instrument, sufficiently showing a cause of action 
of itself, without creating the necessity of averring specific 
breaches, the case might be different. 

The positions and authorities cited on the other side, have 
therefore no application to this case, and the court below de- 
cided correctly. 1 Phil. Ev. 195; 1 Stark. Ev. 380; 19 
Johns. Rep. 347; 11 Ib. 517. 


CHILTON, J.—This was an action of debt on a guar- 
dian’s bond. ‘The declaration set out the bond and assign- 
ed several breaches, to which defendant replied, that he had 
performed the conditions as required by law of him, as guar- 
dian, &c. Upon the trial, the plaintiff read the bond, and 
closed his testimony. The defendant offered no proof, and 
insisted the plaintiff had not made out his case. The court 
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in effect so charged the jury. Whereupon the plaintiff, by 
leave of the court, proved, that a slave of the value of eight 
hundred dollars, was received by the defendant, as guardian 
of the plaintiff and there rested. The court charged, that 
the receipt of the slave was not of itself evidence of a breach 
of defendant’s bond, such a receipt being a part of his duty 
as guardian. ‘To the ruling of the court the plaintiff except- 
ed, and presents the same for our revision. 

1. It is insisted that the burden of proof of this issue was 
thrown upon the defendant, inasmuch as the plea of per- 
formance is an affirmative one ; and we are referred to the 
case of Edmunds v. Edmunds, 1 Ala. 401, as an authority 
for the position. ‘That wasan action of debt ona forthcom- 
ing bond, conditioned for the delivery of certain slaves to the 
sheriff, on a day and at a place named in the condition. 
The plea was, that the defendant had performed the condi- 
tion of the bond, that is, had delivered the slave as he had 
bound himself to do, and this court held, that as the know- 
ledge of the performance of the act set up in discharge of the 
bond rested with the defendant, he was bound to prove it. 
_ The case at bar is entirely dissimilar from that above refer- 
red to. Here, the general plea of performance by the guar- 
dian amounts to nothing more than a denial of the breaches 
assigned. The onus of proof does not so much depend upon 
the form, as upon the nature, substance and effect of the is- 
sue to be proved. Thus it has been held, in an action of 
covenant for not repairing, the plaintiff assigned for breach, 
that the defendant did not repair, but suffered the premises 
to be ruinous. The defendant pleaded that he did repair, 
and did not suffer the premises to be ruinous; it was. held 
the plaintiff should begin. 1 Green]. Ev. 85; 1 Phil. & Am. 
Ev. 827; Soward v. Leggett, 7 C. & P. 613. So in this 
case, we think it clear the plaintiff was bound to prove some 
of the breaches assigned, and that the bare production of the 
bond was not sufficient to cast the burden of proof on the 
defendant. See State v. Milton, 8 Miss. R. 417. ° 

2., But the plaintiff having shown that the defendant re- 
ceived property as guardian, to which the plaintiff was enti- 
tled, and the value of such property, the burden of proof was 
shifted in respect of such property upon the defendant. To 
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require the plaintiff to go further, would be to require him to 
prove a negative, viz: that the property had not been dispos- 
ed of according to law. That it was legally disposed of isa 
fact presumed to be within the knowledge of the defendant, 
and which he must consequently show tothe court. Prima 
facie, he stands chargeable with the value of the property, 
which he has received as gnardian, and in order to discharge 
himself, must show that he has made a proper disposition of 
it. The plaintiff having shown that the slave came into the 
defendant’s possession, the law presumes a continuation of 
the possession, and thus fixes a prima facie liability on the 
defendant to account forhim. By resting the case, without 
further proof, the defendant virtually says to the plaintiff, I 
have your slave in my possession, which I received as your 
guardian, worth $800, and which I refuse to surrender to you 
although you have have sued me, but you must show that 
my detention of him isa breach of my duty as guardian. It 
is a sufficient response by the plaintiff, that the breach of du- 
ty, and consequently of the guardian’s bond, is a legal con- 
clusion from the facts admitted. 

The circuit judge having charged the law otherwise, the 
judgment is reversed and the cause remanded. 








BLOODGOOD v. SMITH, Apw’r. 


1, The affidavit required by law to be made of the justice of a claim, against 
an insolvent estate, may, if required, be made at the time of making the 
final settlement. 

2. An oath required by statute to be made, in reference to any legal contro- 
versy, pending in any court of record, may be taken before a justice of 
the peace, unless the act requiring the affidavit to be made, directs it to 
be made, before another officer. 
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"Error to the Orphans’ Court of Mobile. 








Tue plaintiff in error filed a copy of his claim against the 
estate of Alexander J. Jude, with an affidavit of its justice, 
made before a justice of the peace, objections being taken to 
it, that the original was not filed in time, the court refused to 
permit it to be filed, and verified at the settlement of the es- 
tate, to which the plaintiff excepted. This is now assigned 
as error. 


CampBELL, for plaintiff in error. 


P. Hamitton, contra. 

The case in 12 Ala. 191, does not apply. The time for 
final settlement of estate, was not postponed ; consequently, 
the court did not err in refusing to receive the new affidavit 
of Bloodgood. 

The affidavits on file, were filed too late—more than six 
months after the decree of insolvency. They were not made 
before persons authorized to administer an oath. There is 
no statute authorizing a justice of the peace to administer 
oaths generally, and by the common law he was not so au- 
thorized—his power is given only in special cases, and does 
not extend beyond. Burns’s Justice, “Oath.” The same 
objection lies against the power of Mr. Maxwell, commis- 
sioner in New York. Clay’s Dig. 166. Can the court take 
judicial notice of his being a commissioner ? 


DARGAN, J.—In the case of the administrators of Ruth- 
erford v. The Br. Bank at Mobile, decided at the last term, 
we held, that it was not necessary to file with the clerk, the 
original note, bill, bond, or other evidence of debt, against 
an insolvent estate, but that a copy, or a substantial statement, 
showing the character, date, amount, &c. was sufficient. 

We also held, that if objections were made to the allow- 
ance of the claim, that the creditor could make the oath re- 
quired by the statute, verifying the same, at the time of mak- 
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ing the final settlement, and that a claim could not be disal- 
lowed, because it was not verified by the oath of the claim- 
ant, before that time. This decision must reverse the decree, 
disallowing the claim of the plaintiff in error, as he offered to 
make the affidavit required by law, at the time of the final 
settlement, but was not permitted to do so. 

But we think the affidavit of the claim, made before a jus- 
tice of the peace, was sufficient. It has been the invariable 
practice in this State, to make affidavits in reference to any 
legal controversy pending in any court in this State, either 
before a judge or justice of the peace, unless the statute re- 
quiring the affidavit to be made, prescribes that it shall be 
done before some other officer ; and in various acts allowing 
affidavits to be made, the legislature permits it to be done 
before a judge, justice of the peace, or the clerk of the court 
in which the suit or controversy is pending. Without refer- 
ence to the authority of a justice of the peace at common 
law, we think the long established practice, in connection 
with the various acts of the legislature giving the power to 
justices of the peace to administer oaths, is conclusive to 
show, that an oath required by’statute to be made, in refer- 
ence to any legal controversy pending in any court of record, 
may be taken before a justice of the peace of this State, un- 
less the act requiring the affidavit directs it shall be made be- 
fore another officer. 

This is the first time the question has ever been made in 
this court, and we think the long settled practice should not 
be disturbed, but should be considered conclusive evidence 
of the authority of the justice to administer the oath. See 
2 McLean’s Rep. 135; 9 Peters, 238. In both of these cases, 
the acts of Congress did not prescribe a particular officer be- 
fore whom the affidavit should be made, in support of 
the claim against the government of the United States; but 
the practice had been, under the regulations of the Secretary 
of the Treasury, to make them before a justice of the peace 
in any State. The supreme court in the one case, and the 
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¢cireuit court in the other, held, that the authority of the jus- 
tice to administer the oath, was established by the practice 
that had béen adopted to carry into effect those statutes. 
Without determining the other questions raised by the re- 
cord, we will only add, that the decree rejecting the claim of 
the plaintiff in error is reversed, and the cause remanded. 
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DILBONE v. MOORER, Apw’r. 


1. The institution of a suit against the administrator, and voluntary submis- 
sion to a non-suit, is not such a presentation of the claim to the adminis- 
trator, as will take the case out of the statute of non-claim. 

2. If the plaintiff suffers a non-suit, under the ruling of the court against his 
right to recover in the case as presented, or if the defendant defeats a re- 
covery, or vacates a judgment for reasons which are not fatal to the suc- 
cessful prosecution of another action—quere, would not the first suit, if 
sufficiently descriptive of the claim, be regarded a good presentment. 


Writ of Error to the Circuit Court of Lowndes. Before the 
Hon. N. Cook. 


Assumpsir by the plaintiff in error. The defendant,among 
other pleas, pleaded the statute of non-claim. 'T’o remove 
the bar of the statute of non-claim, the plaintiff proved that 
a suit had been instituted on this demand, against the ad- 
ministrator, within eighteen months after the grant of letters 
of administration. It also appeared, that the plaintiff in said 
suit, submitted to a non-suit. The court charged the jury, 
that this was not a sufficient presentation of the claim, to pre- 
vent its being barred by the statute of non-claim. To which 
the plaintiff excepted. This is now assigned as error. 


J. M. Bouine, for plaintiff in error. 
1. The decision in the case of Bigger’s adm’r v. Hutchings 
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and Smith, adm’rs, was made upon the idea, that when a 
claim was presented to an administrator, he should be fur- 
nished with such vouchers or reasonable evidence, as might 
induce a belief that the claim was just. This case has been 
virtually overruled by the case of Jones v. Pharr, 3 Ala. Rep. 
283. 

2. The case of Boggs’s adm’rs v. The Br. Bank at Mobile, 
10 Ala. Rep. 970, was decided upon the authority of Bigger, 
adm’r, v. Hutchings and Smith, adm’rs, 2 Stew. 445, and the 
case of Jones, ex’r, v. Lightfoot, is not against the position 
gontended for. 








T. J. Jupee, contra. 

1. The commencement of the previous suit was no evi-+ 
dence of a presentment of the claim to the personal represen- 
tative, so as to prevent the bar of the statute of non-claim. 
Bigger v. Hutchings and Smith, 2 Stew. Rep. 448; Boggs’s 
adm’rs v. The Br. Bank at Mobile, 10 Ala. R. 970; Jones’s 
ex’rs v. Lightfoot, Id. 18. 


COLLIER, C. J.—If the question were res integra, whe- 
ther the institution of a suit against an administrator, and vo- 
luntarily submitting to a non-suit, was a sufficient presenta- 
tion of the claim, so as to prevent the bar of the statute of 
non-claim from being successfully pleaded to a subsequent 
action, we should be inclined to hold the affirmative. But 
this precise point was ruled otherwise in Bigger v. Hutchings 
and Smith, 2 Stew. Rep. 448, and this case has been too 
often recognized to be now departed from. See Garrow v. 
Carpenter and Hanrick, 1 Port. Rep. 359; Jones’s ex’rs v. 
Lightfoot, 10 Ala. Rep. 17; Boggs’s adm’rs v. The Br. Bank 
at Mobile, 10 Ala. Rep. 970. 

If, however, the plaintiff suffers a non-suit under the ruling 
of the court against his right to recover in the case as pre- 
sented, or if the defendant defeats a recovery, or vacates a 
judgment upon appeal, writ of error or otherwise, for reasons 
which are not fatal to the successful prosecution of another 
action for the same cause, we should think that the first suit, 
if sufficiently descriptive of the claim, would be regarded as 
a good presentment. We are aware of the extent of the de- 








428 ALABAMA. 

~~ Opa Ellison et al. v. Smith & Raymond. — 
cision in Boggs’s adm’rs v. The Br. Bank at Mobile, supra, 
and are impressed with the conviction that it proceeds from a 
principle almost, if not quite too stringent; yet as the facts 
were peculiar, and not altogether parallel with those in the 
case before us, we do not feel called on to give it a critical 
examination, or determine its influence as authority when 
applied to an analogous case. 

The bill of exceptions does not inform us under what cir- 
cumstances the plaintiff was non-suited, but merely that the 
suit was thus disposed of. In obedience to the rule which 
requires all reasonable presumptions to be made which are 
consistent with the record, to sustain the judgment of the 
primary court, we may intend that the non-suit was volun- 
tary, and under such circumstances as, according to the case 
cited from 2d Stewart, would indicate a withdrawal of the 
claim, and a waiver of its presentation. 

From this view, it results that the ruling of the eircuit 
court is agreeable to law, and its judgment is therefore af- 
firmed. 


OGDEN & ELLISON er at. v. SMITH & RAYMOND. 


1. A judgment creditor may in all cases, where an estate has not been de- 
clared insolvent, and the personal representatives have failed to apply for 
leave to sell the real estate, obtain satisfaction of his judgment by scire fa- 
cias under the statute. 

2. The proceeding by scire facias will not lie against a devisee of the land 
unless the devisee is also the heir at law. 

3. A demurrer to a plea to a scire facias, will reach the sci. fa. if that is 
defective. 

4. In a scire facias to have execution against land descended, the land sought 
to be subjected must be described. 


Error to the County Court of Mobile. 
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The facts will sufficiently appear in the opinion. 


D. Surru, for plaintiff in error. 
P. Hamitton and G. N. Stewart, contra. 


CHILTON, J.—T his was a proceeding by scire facias, 
upon the suggestion of the defendants in error, in the coun- 
ty court of Mobile, to subject the lands belonging to the es- 
tate of Thomas Ellison, deceased, to the payment ofa judg- 
ment against his executors. 

The petition, or suggestion, sets out the judgment recov- 
ered against the said executors; that execution has been du- 
ly issued thereon, and returned “no property found,” and 
that the same remains wholly unpaid, &c. “That real es- 
tate has descended to the heirs of said Thomas Ellison, 
deceased, and that a sale of a part thereof is necessary 
for the satisfaction of said judgment.” The suggestion 
sets forth the names of the heirs, and the executors, 
and also the widow who is in possession of part of the 
real estate, and prays that they be made parties defendants, 
and that they show cause why the plaintiffs in the judgment 
should not have execution against the real estate of the tes- 
tator. 

Upon this suggestion a scire factas was issued, which em- 
bodies the substance of the suggestion, and requires the de- 
fendants to show cause why the execution should not issue 
against the land, gc. 

Ellen Ellison, ‘the widow, answers the suggestion, and 

sets up the will of her deceased husband, by which the land 

on which she resides is devised to her during her natural life 
in lieu of dower, and the executors are required, out of his es- 
tate to discharge the incumbrance on the same. The will 
further directs the executors, to sell certain lots, specifying 
which should be first sold, should a sale thereof be necessary 
to the payment of the debts, and gives to the executors full 
power to make such sale. After the termination of the life 
estate of the widow, the real estate devised to her is to be 
equally divided among his children therein named. 

The defendant insists, that the personal property, and other 
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land, should be sold and appropriated to the payment of the 
debts, before the land devised her, and which constituted her 
home, should be made subject to the judgment. To this 
plea of the widow, a demurrer was interposed by the defend- 
ants in error, which being sustained, the court proceeded to 
give judgment, that execution be awarded on the said judg- 
ment against the real estate, referred to in the scire facias, in 
the hands of any, and all of said defendants to the pro- 
ceeding. 

The executors, and heirs, refusing to join, the widow a- 
lone assigns errors upon the record: 

First—lIt is insisted, that the whole proceeding was coram 
non judice. That the statute confers no power to subject 
lands in this mode to the satisfaction of a judgment against 
the executors. 'The statute is asfollows: Whenever an ex- 
ecutor of any testator, or administrator of any intestate, shall 
fail to apply to the orphans’ court, for the sale of real estate, 
for the purpose of paying the debts due thereby, the judg- 
ment creditor may, upon filing a suggestion in the clerk’s of- 
fice in which judgment shall have been rendered, that real 
estate has descended to the heirs, and that the sale of the 
same, or some part thereof is necessary to the satisfaction of 
said judgment, and that said executor or administrator has 
failed or refused to make application for the sale thereof, and 
setting out the names of said personal representatives and 
heirs, sue out a scire facias against said executor, or admin- 
istrator and heirs, returnable to the next term of said court, 
requiring them, then and there to show cause why said plain- 
tiffshould not have execution against said real estate, and if 
sufficient cause is not shown, execution shall be awarded 
against said real estate,” &c. Dig. 197, $ 27. 

Before the passage of this act, it had been held by this 
court, that the remedy by scire facias did not lie against the 
heirs, upon a judgment obtained against the personal represen- 
tatives after the death of the ancestor. The statute was 
doubtless designed to remedy this defect, and to authorize 
the judgment creditor in all cases, where the estate had not 
been declared insolvent, and when the personal representa- 
tives have failed to apply for leave to sell the real estate, to 
obtain satisfaction by this remedy. See Bell v. Robinson, 1 
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Stew. Rep. 193. In Fitzpatrick v. Edgar, 5 Ala. Rep. 499, 
it was insisted, that the statute applied only to judgments 
against the personal representatives, but this court say, “ we 
perceive no reason for giving to it such a limited interpreta- 
tion. The language is general, and sufficiently comprehen- 
sive to embrace all cases of judgments which bind the real- 
ty.” With this construction of the statute we are content, 

as we think it accords with the general scope and design of 
our legislation upon this subject. 

Second—It is insisted that the defence set up, that the 
land sought to be subjected had not descended to the heirs, 
but was specifically devised to the widow, was a good bar to 
the relief, and that the demurrer to the defendant’s plea, or 
answer, should have been overruled. The demurrer admits 
that the real estate in possession of the plaintiff in error, was 
held by her by virtue of the will of the said Thomas Ellison, 
devised to her in lieu of dower. ‘The statute in terms, con- 
fines the remedy to real estate which descends to the heirs ; 
the personal representatives and heirs, are required to be 
made parties, and the scire facias is to be sued out against 
these parties. Could we extend the remedy by construction 
so as to embrace the lands devised, by parity of reasoning, 
the statute would extend to every description of controversy 
respecting the liability of lands to the satisfaction of judg- 
ments. Not only the title of devisees, but that of donees, or 
vendees of the testator or intestate, whose right to the real es- 
tate the judgment creditor may desire to controvert, would 
become the subject of litigation in the orphans’ court: a ju- 
risdiction, which it is most manifest the legislature never in- 
tended to confer upon that court. The widow, whois a de- 
visee of the land which she occupies, derives her title there- 
to directiy under the will. The land does not therefore de- 
scend to the heir, so as to enable the judgment creditor to 
divest her right by a proceeding against them, and the sta- 
tute makes no provision for a proceeding against her in this 
summary way. It iscertainly true, that under our statutes 
the lands of the testator or intestate, are charged with the 
payment of the debts, however devised, or into whose hands 
soever they may go. Darrington v. Borland, 3 Por. Rep. 9, 
33; 8 Ib. 389; Heirs and adm’rs of Hitchcock v. U. 8S. Bank 
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of Pa. 7 Ala. 386,441. But the statutes point out the man- 
ner in which they may be subjected. 

By the common law, the creditor by specialty had no rem- 
edy against the devisee, until the statute 3 W. & M. c. 14, 
§ 2, which was enacted to remedy the defect in the 13 Eliz. 
e. 5, respecting fraudulent conveyances, so as to extend it to 
fraudulent devises ; so that the defendants in error can de- 
rive no aid from a recourse to the common law rules respect- 
ing, the remedy by scire facius. See Plunket v. Pearsen, 2 
Atk. 292; 2 Saund. 37, n. 4; 2 Atk. 205. We are conse- 
quently of opinion, the interest of the widow could not be 
subjected by this proceeding. If the testator by his will, 
had made the same appropriation of his land, among his 
heirs, which the law without such will would make, in such 
case the heir takes by descent, and not by devise, and the 
will would interpose no objection to the relief by scire facias. 
Reading v: Royston, 1 Salk. 242; 2 Ld. Raym. 829. 

Third—In proceeding by sci. fa., no declaration is requi- 
site, (Jackson v. Tamer, 18 Wend. Rep. 526,) and the scire 
Jfacias should contain every thing which is required to make 
a good declaration. And if defective a demurrer to it will 
be sustained. McVicar v. Ludlow’s heirs, 2 Ohio, 246; 4 
Ib. 397; 5 Ib. 512; 8 Bouv. Bac. Ab. 619. 

A demurrer then to the plea of the defendant reaches back 
to the sci. fa., and if that be defective by the well established 
rules of pleading, the demurrer should have been visited upon 
it. In Wilkinson v. Allen et al, 11 Ala. Rep. 128, it is said 
“that although the suggestion and sc. fa. is not required to 
be specific in the description of the lands against which the 
execution is sought, we should be inclined to doubt whether 
a judgment would be regular without some description of the 
lands.” In England, the practice under the stat. Westm. 2, c. 
45, 13 Edw. 1., was, for the sheriff, at the nomination of the 
plaintiff, to return the sci. fa., both as to the heirs and terre- 
tenants, describing therein the lands in their possession, 
which return was considered a part of the plaintiff’s sugges- 
tion. See Jefferson, Ex’r, v. Morton, 2 Saund. 6, and notes. 
A scire facias to have execution against land descended, is in 
the nature of a proceeding im rem, and by analogy to pro- 
ceedings of this kind, we think should describe the lands 
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sought to be subjected. If the administrator applies for an 
order to sell them, it is not necessary for him to set them out 
in his application. Besides, the owner of the land which is 
charged with the payment of the ancestor’s debts, may be 
entitled to contribution, and the judgment of the court should 
furnish evidence of the condemnation of the particular land, 
so that the tenant could avail himself of it upon his appliea- 
tion for such contribution. There is no hardship in thus re- 
quiring the land to be specified, as it imposes on the plaintiff 
no other than the usual burden of making out his case by 
showing what lands have descended to the heir. Neither the 
suggestion, scire facias or judgment in this case describe the 
land, and in this respect we think the proceeding manifestly 
defective. 
Let the judgment be reversed and the cause remanded, 














BRIGGS v. MOORE. 


1. An attorney’s fec for services rendered, is a good set off, though the a- 
mount of the fee had not been liquidated, between the attorney and his 
client. 

2. An indorser is not a competent witness for his indorsee, in a suit by him 
against the maker, unless it be shown, that by a release, by negligence, 
or in some other mode, his liability as indorser has been discharged, 


Writ of Error to the Circuit Court of Tuscaloosa. Before 
the Hon. T. A. Walker. 


Tue plaintiff in error declared in assumpsit, against the 
defentant, on a promissory note made by defendant in error, 
for $125, payable to Thomas B. Favor, and by him indors- 


ed to the plaintiff. The defence relied on was a set off of a 
55 
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demand due from the payee, Thomas Favor, to the defend- 
ant, as an attorney, for attending to two suits against Favor 
by the Bank. No stipulated sum was agreed to be paid, but 
it was shown that the services rendered were worth fifty- 
five dollars. The plaintiff requested the court to charge the 
jury, that the demand of the defendant against the payee, 
was in the nature of unliquidated damages, and as such was 
not a set off in this suit, which was refused, and the plaintiff 
excepted. 

The plaintiff also offered in evidence the deposition of 
Favor, the payee of the note, who had indorsed it to plain- 
tiff. His testimony was objected to on the ground of inter- 
est, and the objection was sustained. The ruling of the 
court is here assigned as error. 











Porter & Bropie, for plaintiff. 
Moore, contra. 


DARGAN, J.—The proper subject of a set-off, is a debt. 
The language of the statute is, “In all cases where there 
shall be mutual debts, &c. one debt may be set against the 
other, either by being pleaded in bar, or given in evidence 
under the general issue, on notice given of the particular sum 
intended to be set off, and on what account the same is due, 
notwithstanding said debts may be deemed in law of differ- 
ent natures.” Although unliquidated damages cannot be 
said to be a debt, and cannot under this act be the sybject of 
an off-set, yet where the demand is of such a nature, that 
indebitatus assumpsit will lie to recover it, as for goods sold, 
work and labor done, &c. it may be pleaded as a set-off. 
The Ex’rs of McNeil v. The Administrators of Pollard, de- 
cided at the last term; 8 Miss. Rep. 309. Such a demand, 
although the amount must be ascertained by a jury, isadebt 
within the intent and meaning of the act. 

It is too clear to admit of argument, that an indorser, who 
is liable to his indorsee for the payment of the note, is an in- 
competent witness, when called by the indorsee to show the 
liability of the maker on the note. 5 Whar. Rep. 338; 5 
Wend. 181, 665; 8 Watts, 304; 9 Id. 179. 
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But it is said, as the note was not sued to the first court to 
which suit could have been brought after the note fell due, 
we are bound to presume the indorsee is discharged, and 
therefore, that he was acompetent witness. It was not shown 
when the indorsement was made, nor whether he had been 
discharged or not. The presumption is, from seeing his in- 
dorsement, that he is an interested witness; if he has been 
discharged by release, negligerfce, or otherwise, the plain- 
tiff in error should have shown it. 

There is no error in the charge of the court, nor in reject- 
ing the testimony of the witness Favor. 

The judgment of the circuit court is therefore affirmed. 














THE STATE v. ALLAIRE. 


1, No recovery, or conviction, can be had on a penal statute, after its re- 
peal, unless there is a special clause in the repealing statute, allowing it, 
although the indictment was found previous to the repealing act. 

2. Since the passage of the act of March, 1848, “to provide for the assess- 
ment and collection of taxes,” a pool table may be exhibited under a li- 
cense, and those who bet at it are not punishable under the 12th section 
of the 6th chapter of the penal code, though the indictment was found 
previous to the passage of the act first mentioned. 


On points referred as novel and difficult from the criminal 
court of Mobile. Before the Hon. John E. Jones. 


Tue defendant was indicted for betting at a gaming table 
called a pool table, which indictment was found at the No- 
vember term, 1847. ‘The jury found a special verdict, find- 
ing that the defendant did bet at the game of pool, as charg- 
ed, and described the game as a combination of skill and 
chance, played upon a billiard table. Upon this verdict the 
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court, at the June term, 1848, when the trial was had, ren- 
dered judgment against the defendant, but referred the ques- 
tion to this court, as one of novelty and difficulty. 





Atrorney GENERAL, for the State. 
J. A. Campse tt, for the defendant. 


COLLIER, C. J.—The 12th section of the 6th chapter of 
the Penal Code enacts, that “if any person shall hereafter be 
guilty of keeping or exhibiting any gaming table called A. 
B. C., or E. O., or Roulette, or Rowley Powley, or Rouge et 
Noir, Thimbles, sometimes called Three Ticket Lottery, 
Chucker Luck, or Faro Bank; or shall keep and exhibit any 
other gaming table, or bank of the like kind, or of any other 
description, under any other name or denomination, or with- 
out any name therefor, or shall in any manner be interested 
or concerned in the keeping, exhibiting or carrying on, any 
such table, bank, or game, each and every person so offend- 
ing, and being thereof so convicted, shall be punished by 
imprisonment in the penitentiary for two years.” The four- 
teenth section declares, that ‘if any person shall bet, or be 
concerned in betting at any of the gaming tables or banks 
before mentioned, or particularly described, or referred to in 
general terms, such person shall, upon conviction, be fined 
in a sum not exceeding one hundred dollars.” To warrant 
the conviction of one charged with an offence against the 
latter section, it is necessary to show that he bet, or was 
concerned in betting at one of the gaming tables or banks 
denounced by the former. See the State v. Mosely, at this 
term. If the table or bank was one, for the licensing of which 
the law provided, the betting does not come within the sta- 
tute, and no punishment can be inflicted. 

in the present case, the indictment was found previous to 
the passage of the act of March, 1848, “to provide for the 
assessment and collection of taxes,” yet we need not inquire 
whether the offence charged was punishable previous to this 
‘enactment ; for it expressly authorizes a license to be grant- 
ed, npon the payment of a certain sum, to keepa billiard and 
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pool table, and the exhibition of other devices that may be 
used for gaming. It is clear that a pool table, whatever 
may have been its character previous to the act last cited, 
can now be exhibited under a license, without incurring a 
penalty ; and this being so, one who bets at such a table is 
not punishable under the statute. This is sufficiently shown 
by The State v. Mosely, supra. 

It is well settled, that no recovery or conviction can be had 
on a penal statute after its repeal, or the offence against which 
it is directed, is divested of criminality, unless there is a spe- 
cial clause allowing it. See The State v. The Tombeck- 
bee Bank, 1 Stew. Rep. 347; Freeman v. The State, 6 Port. 
Rep. 372; U.S. v. Passmore, 4 Dall. Rep. 372; 9 Bac. Ab. 
225 to 226, Bouv.ed. If then the indictment was good when 
it was found, no cgnviction could be had on it after the pas- 
sage of the last revenue act, for the reasons we have stated ; 
and the judgment of the circuit court is therefore reversed. 








WILKS’S ADM’R v. GREER er at, 


1. A father executed a deed, in consideration of natural love and affection, 
by which he conveyed to each of his two daughters a female slave, re- 
serving the use of the slaves to himself for life, and if his wife survived, to 

’ her use for life, then to his daughters forever, which deed was duly re- 
corded and delivered. Held, that the deed vested a title to the slaves in 
the daughters from its date, and that in the absence of proof to the con- 
trary, the legal intendment was, that it was an advancement. 

2. That if the daughters sought a distributive share in the remainder of the 
estate of their father, who died intestate, they should bring the slaves in- 
to hotchpot, and that the value of the slaves at the time they were deliver- 
ed to them, was the amount to be brought into the estate. 

3. That the children of the female slaves, born during the life estate of the 
father and his wife, belonged tothe daughters. That the rule which gave 
the increase of animals to the temporary proprietor, did not, on account of 
the peculiar nature of slave property, apply to them. 
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4. That the value of the children of the slaves, born after the death of the 
donor, and whilst the mother was inthe possession of the widow of donor, 
should also be brought into hotchpot with the mother, and their valuation 
should have reference to the time of their delivery to the daughters, 


Error to the Orphans’ Court of Greene. 


THis was a proceeding in the orphans’ court of Greene 
county, upon a final settlement by the plaintiff in error, as 
administrator of the estate of Francis Wilks, deceased. It 
appears from a bill of exceptions, that the intestate, on the 
29th day of September, 1825, being possessed of two negro 
slaves, Cecily and Milley, by deed of that date, in considera- 
tion of natural love and affection, &c., which he bore for his 
two daughters, Mary T. and Martha A. Wilks, conveyed the 
girl Cecily to Mary, and Milley to his daughter Martha, but 
provides in the deed, that he is to have the use of said slaves 
during his life, and if his wife, Mary Wilks, should survive 
him, she was to have the use of them for her life, and after 
her death, then to said daughters, their heirs and assigns for- 
ever. Which deed warranted the title to the donees, and was 
duly recorded in the clerk’s office of Greene county. The 
two slaves remained in the possession of Francis Wilks from 
the date of the deed until his death, in 1834. His wife, 
Mary, surviving him, they remained with her until her death, 
which was in 1843. After the date of the deed, and while 
the slaves were in the possession of the said Francis Wilks, 
the girl Cecily had children, which, after his death, were di- 
vided among his children, without regard to the deed. Af- 
ter his death, and while said slave Cecily was in the posses- 
sion of the widow, she had three children, which. at the date 
of the settlement, were in possession of Martha, the donee, 
and her husband Stewart. The plaintiff in error, who was 
also one of the three children of Francis Wilks, insisted up- 
on the final settlement, that the said Cecily and her children 
as well as the girl Milley, should be regarded as assets of the 
estate of said Francis for distribution, and that Stewart and 
his wife Martha, who had administered upon the estate of 
the widow, Mary Wilks, should account for the hire of said 
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slaves, after the death of Francis Wilks. The court refused 
so to consider said slaves, but determined that they passed 
under the deed as an advancement made to the two daugh- 
ters. That they should bring them (Gecily and Milley) .into 
hotchpot, and be charged with the value of the slaves at the 
date of the gift, less the value of the life estate of the donor 
and his wife. The value of each slave being ascertained to 
have been at that time, $300, was reduced by the incum- 
brance to $150, and this sum was charged in the settlement 
to the donees, and the increase of the slave Cecily was ex- 
cluded. The decisions of the orphans’ court, in refusing to 
adjudge the five slaves subject to distribution, and in esti- 
mating the value of Cecily and Milley, are assigned for error 
inthis court. 





ee 


W. F. Pierce, for the plaintiff in error, insisted the judg- 
ment was erroneous— 

1. Because the hire of the slaves was not accounted for by 
Stewart and his wife, while the slaves were in the pogsession 
of the widow, Mary Wilks. 

2. Because the five slaves were not brought into the Gistri- , 
bution. 

3. Because defendants, Stewart and his wife Martha, and 
Greer and his wife Mary, were not charged with the value 
of the slaves at the time of the gift, regardless of the incum- 
brance. 

4. Because they were not charged with the value of all the 
slaves at the time they received them. He cited Clay’s Dig. 
197, § 26. 


J. B. Cuarxe, for defendant. 

1. The delivery of the deed of gift was equivalent to a 
delivery of the property, and vested the property, as against 
the donor, and those claiming under him, in the donees, Mrs. 
Greer and Mrs. Stewart, then the Misses Wilks, the daugh- 
ters of the donor. McCutchen v. McCutchen, 9 Por. 649; 
McRae v. Pegues, 4 Ala. 158. 

2. The delivery of the deed being equivalent to the deliv- 
ery of the slaves to the donees, the law presumes it to have 
taken place the day it bears date, which is the proper time to 














440 ALABAMA. 











as __ Wilks’s adm’r v. Greer et al. 
fix the value of the property. 1 Pirtle’s Dig. 252, § 18; 5 
H. &. Johns. 467. 

3. An estate can be given by way of advancement, as well 
in a remainder or reversion, as one in which the donee has 
an immediate enjoyment, and when that is the case, and the 
donee desires to bring the same into hotchpot he is only to 
be charged with the remainder, or reversion, at the time the 
gift was made, estimating the incumbrance thereon. 8 Ves. 
63; 2P. Wm. 442; 3 Gill §& John. 448. 

4. Where a gift is made of a female slave, reserving the 
use thereof to the donor, during the life of himself and wife, 
the issue of said slave born after the gift, belongs to the do- 
nee, not to the donor or his representative. Tims v. Potter, 
1 Hayw. 234; Erwin v. Kilpatrick, 3 Hawks’ 456; Wil- 
liams v. Stonestreet, 3 Rand. 559; Hudson v. Hudson, Ib. 
117; 2 Dess. 139; Warfield v. Warfield, 5 Har. & Johns. 
467; 4 Bouv. Bac. Ab. 98; 2 Hayw. 366; 6 Iredell’s Law 
Rep. 4; 6 Munf. 368; 2 Tate’s Dig. 112; 5 B. Monroe, 
426. 

5. If the deed of gift is to be considered as a testamentary 
disposition, then the property thereby disposed of, would not 
be subject to be brought into hotchpot, to enable the donees 
to recover a distributive share of the estate not so bequeath- 
ed. Clay’s Dig. 197, § 25, 26; Ib. 597, §7; 2 Wms. on 
Ex’rs, 918-19; Walton v. Walton, 14 Vesey, 324; 2 Dess. 
139. 

6. If the deed of gift on its face, with the attending cir- 
cumstances clearly show, that the slaves were intended as 
gifts, and not by way of advancement, the donees cannot be 
required to bring them into the distribution with the rest of 
the estate, to be entitled to a distribution thereof. 8 Ala. 


Rep. 414. 





CHILTON, J.—The first question which arises in this 
case for our consideration, is, whether the estate created by 
the deed from Francis Wilks to his daughters, Martha Stew- 
art and Mary Greer, is to be considered as a gift purely, or 
as an advancement, or whether the deed should be constru- 
ed as a testamentary paper? An advancement is defined to 
be, that which is given by a father to a child, or presump- 
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tive heir, by anticipation of what he may inherit. 17 Mass. 
Rep. 358; 4S. & R. 333; 11 Johns. R.91. In the Distri- 
butees of Mitchell v. Mitchell, adm’r, 8 Ala. 414, the court 
say, when either money or property is advanced to a child, it 
will prima facie be an advancement under the statute, and 
must be brought into hotchpot. ‘This legal intendment, 
which arises in this case as clearly as in the case last cited, 
must be repelled by those claiming the advance which has 
not been done in the case before us. The deed executed by 
Francis Wilks to his two daughters, in our opinion, vested 
the right to the slaves conveyed, upon its delivery, and ope- 
rates as a conveyance tn praesenii, and not as a testamentary 
paper. It is not denied but that the instrument is, in form,a 
deed, but it is insisted, that regardless of its form, if it be tes- 
tamentary in its character—that is, amounts to a disposition 
of the slaves, to take effect after the death of the donor, it 
may be proved.as a will, and does not operate as a deed. 
Most of the cases to which we have been referred by the 
counsel, where instruments somewhat similar to the one in 
question, have been held to operate as wills, are “tases in 
which such construction was necessary to give effect to the 
object and intention of the donor, and where the instrument 
could not operate as a deed, and could be sustained only as 
an executory devise. 

The case before us is unlike the case of Dunn and wife v. 
The Bank of Mobile et al.,2 Ala. Rep. 152, and Sheppard et 
al v. Nabors, 6 Ala. Rep. 631. In each of those cases, the 
instruments could not take effect as deeds, vesting a present 
interest or title in the donees; for in the case first named, the 
deed was made to Mrs. Dunn and to her children, then in 
life, and to those thereafter to be born, and was to take effect 
after the death of the donor, and in the last case, the donees 
were not 7 esse at the time of the gift, so that they could 
take. It is manifest then, as there could have been no de- 
livery either actual or constructive of the property, the gifts 
could not take effect as deeds, and the court prevents a fail- 
ure of the interest by holding them good as testamentary 
papers. 

Such is not the situation of the parties with respect to the 

56 











442 ALABAMA. 
— Wilks’s adm’r v. Greer et al. in ag 





property in the present case. There is no reason why this 
deed cannot take effect as a deed, and there is not in our 
judgment any rule, either of law or public policy, which for- 
bids its maintenapce assuch. No injury to creditors or pur- 
chasers can be sustained, for if the deed be executed since 
the passage of the registry act, and made in this state, it is 
required to be recorded, and full information may be had by 
an examination of the records of the county. As to its be- 
ing a source of domestic frauds, it is a sufficient answer, that 
courts of equity have ample power to relieve against such 
frauds, and that were such reservation disallowed, the impor- 
tunate child who is thus to be the preferred object of a pa- 
rent’s bounty, would only have to use more adroitness to 
procure the execution of the deed without such reservation. 
This deed has been regularly recorded. It specifies the 
parties who are to take by it, and who were capable at the 
time of its delivery, of taking a vested interest in the estate. 
It is signed, sealed and delivered as a deed, and contains a 
covenant of warranty against the grantor and his heirs, &c. 
The instrument, by its express terms, vests the title to the 
slaves in the daughters, immediately upon its delivery, but 
reserves for the use of the donor and his wife during their 
respective lives, the possession of said slaves. The doctrine 
of the common law, that there could be no limitation over, 
after a life estate in personal chattels, has long since been aban- 
doned. ‘To say nothing of the statutes in most of the States 
of the American Union, which seem to recognize such limi- 
tations as valid, we think the doctrine, so far as it can derive 
a sanction from judicial decision, is too firmly established 
now to be called in question. See Child v. Bailie, Cro. Jae. 
459; 2 Kent’s Com. 351-2, where the authorities are collat- 
ed. And many cases show, that if a loss is likely to accrue 
to the party ultimately entitled to possession from waste, re- 
moval and the like, chancery will interfere, and require secu- 
rity of the party in possession. 3 Hen. & Munf. 503; 2 Mc- 
Cord’s Ch. Rep. 32, 143. Further, as to deeds with reser- 
vations, see Jarman on Wills, 11, 13, note e. This deed is 
not ambulatory, or revocable, as a will, and cannot operate 
asisuch. It vested the property in the daughter, but the 
right to the possession was postponed until after the death of 
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the donor and his wife. ‘The following cases show, that ef- 
fect has been given to instruments as deeds, when the pos- 
session was postponed: Banks’s adm’r v. Marksberry, 3 
Litt. 275; McCutchen adm’r v. McCutchen, 9 Por. 650; 
Sewell v. Glidden, 1 Ala. R. 52; Myers v. Peek’s adm’r, 2 
Ib. 648; Oden v. Stubblefield, Ib. 684; McRae, adm’r, v. 
Pegues, 4 [b. 158. Considering the gift as an advance to 
the daughters, the statute (Clay’s Dig. 197, $ 25,) requires 
them to bring the property, or its value, into hotchpot before 
they can share “ with the other parceners,” in a partition of 
the estate. Bohn v. Headley, 7 Har. § John. R. 257. 

2. At what time shall the value of the property so ad- 
vanced, be estimated? The plaintiff in error insists, that its 
value at the time of the termination of the life estate of Mrs. 
Mary Wilks, should be brought into the estate. The sta- 
tute is in these words, “and in all cases, the value of the 
property, at the time it was delivered, shall be fixed by said 
judge or jury, as the case may be, and the value so fixed, or 
the value agreed upon by the parties, shall be dedueted from 
the share of such heir, or heirs.” The language of this sta- 
tute is clear and unambiguous, and in my opinion admits of 
no other construction than that the heirs advanced shall be 
chargeable with the value of the property at the time they 
come to the actual possession of it. The object of the sta- 
tute was the equal distribution of the property of the father 
among all his children, and to exclude from any participation 
in the remainder of his estate, such of his children as refused 
to bring into the common fund, the portions they had actu- 
ally received from him. Suppose the slaves conveyed to 
the daughters had died the day after the execution, registra- 
tion and delivery.of this deed, then, according to the con- 
struction contended for by the defendants, they would have 
been chargeable with the value of the slaves, deducting the 
value of the incumbrance, but they are charged for that which 
they have never received, and can never enjoy. In such 
case they are not equal with the other child, having received 
less of the father’s estate than he, and thus is introduced the 
very inequality which the statute was designed to remedy. 

I do not wish to be understood as holding, that there may 
not be estates created in remainder, with the value of which 
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the heir shall be charged, or that future contingent provisions 
to take effect in a reasonable time, may not be considered ad- 
vancements pro tanto. Thecase at bar does not call for an 
opinion upon these points, and the statute is silent as regards 
them. In this case the property vests in possession on the 
death of Mary Wilks, the widow of the intestate. In other 
words, the right vested at the date of the deed; the property 
was delivered at the death of Mrs. Wilks. Here then is a 
certain interest capable of valuation. Shall we depart from 
this certainty, and seek in the incertitude of conjecture 
merely, the value of a slave after an estate for two lives shall 
have determined? Suppose, instead of a slave, the father 
should have given land, and pending his occupation for life 
should, out of his estate, have increased the value ten fold by 
improvements, could it be successfully maintained that such 
enhanced value should not be charged to the donee? To 
hold otherwise, it seems to me would be a manifest violation 
of the statute, predicated as it is “on the most just rule of 
equity, equality.” The view here taken is not opposed by 
the cases referred to by defendant’s counsel. In Kireud- 
bright v. Kircudbright, 8 Ves. 51, and Edwards v. Freeman, 
2 Pr. Wms. 435, also State, use of Wilson and wife, v. Jem- 
eson, 3 Gill & Johns. 442, the courts hold, that an annuity, 
a portion of which has been received by the son, or a trust 
created by the intestate charged upon land to raise a portion 
for his daughter upon her arriving at the age of eighteen 
years, or her marriage, or, as in the last case named, a re- 
mainder in lands which had vested, or in slaves, should be 
valued and brought into hotchpot. ‘They decide nothing as 
to the time to which the valuation should be referred. The 
case of Warfield v. Warfield, 5 Har. & Johns. Rep. 459, sus- 
tains the position, that the property should be estimated ac- 
cording to its value at the time it was received. 

3. The remaining questions, whether the three children of 
the girl Cecily, born while she was in the possession of Mrs. 
Mary Wilks, are to be considered the property of Francis 
Wilks, the intestate, or of Mary Wilks’s estate, or whether 
they pass under the gift to the daughters; and if so, whether 
they are to be considered as a portion of the advancement to 
them, are not free from difficulty. The following cases show 
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that the courts of Maryland hold, the issue of the slaves, born 
pending the life estate, go to the tenant for life. Scott v. 
Dobson, 1 Har. & McHeury’s Rep. 160; Somerville v. John- 
son, Ib. 160; Ib. 352; Standiford v. Amos, 1 Har. & John. 
Rep. 526; Hamilton v. Cragg, 6 Har. & Johns. Rep. 18; 
Bohn v. Headley, 7 lb. 257. These cases appear to be based 
upon the reasoning, that it was necessary to protect the issue, 
that it shottld go to the person to whom the use was"limited. 
That it would be a reasonable compensation for the expenses 
of maintenance, and for the time lost by the parent. Further, 
that as a bounty was intended by the limitation of a use, if 
the issue should go with the remainder, there might happen 
aloss instead of a benefit to the person entitled to the use. 
But, in Somerville v. Johnson, 1 Har. & McH. Rep. 160, the 
court intimate that the reasoning above referred to, might be 
refuted, and adhere to the decision of Scott v. Dobson, be- 
cause it had settled a rule, under which rights had vested, 
recurring to the saying of Lord Hardwicke, from Horace, 
“utilitas justi prope mater et aequi.” So, also in New 
York, the progeny born during the term is likened to the in- 
crease of animals, which belong to the temporary proprietor. 
Concklin v. Haven, 12 Johns. Rep. 314. Slaves, though 
regarded as property by our law, are nevertheless property of 
apeculiar character. While, by the regulations and laws of 
society, they are bound to servitude, at the same time, they 
share the protection of those laws. They are entitled to trial 
by jury for offences above petit larceny. An assault and bat- 
tery upon them is indictable. ‘The master is bound to feed 
and clothe them, and inhibited, under a heavy penalty, from 
inflicting cruel or unusual punishment. Thus, we see they 
are invested with many of the attributes of persons. In 
short, the law regards them, and treats them, as human be- 
ings, deprived, doubtless for wise purposes, of their freedom. 
The maxim of the common law, “‘partus sequitur ventrem,” 
applies to them, and in our opinion the rule which applies 
to animals has no application tothem. To this effect are the 
decisions of North Carolina and Kentucky. See Erwin et 
al. v. Kilpatrick et al. 3 Hawkes’s Rep. 456; Glascow v. 
Flowers, 1 Hayw. Rep. 233; Martin’s N. C. Rep. 22; Jones 
v. Jones, C. & N. Rep. 330; Miller v. McClellan, 7 Monroe’s 
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Rep. 232; Slave Ned v. Beal, 2 Bibb, 298; 5 B. Monroe, 
426; 6 Munf. 368; 6 Iredell’s Law Rep. 366; 4 Bou. Bae. 
Ab. 98; Preston v. McGaughey, Cook’s C. C. U. 8. Rep, 
113; Creag v. Eustis, 1 Cooke’s Rep. 381. As to the ex- 
pénses of raising the children, it isa sufficient answer to say, 
if the use is a gift, the donee is not bound to accept it, or if 
the party purchase a temporary proprietorship in, the slaves, 
he may by his contract provide against such contingencies. 
We think the children of Cecily follow the mother, and be- 
long to the daughters of Francis Wilks. 

4. The daughter takes the children of the female slave 
under the deed. They vest in possession cotemporaneously 
with the mother, and if we have correctly laid down the law 
above, the deed operates as though the father had given 
Cecily, and her increase, to his daughter Martha Stewart; 
the delivery of the possession to be postponed until after the 
death of himself and wife. The statute requiring the value 
of the property at the time of its delivery to be brought into 
the estate, and the children of Cecily being a portion of the 
property so delivered, and the right to which vested under 
the deed, it follows that their value, as well as the value of 
the mother, should have been brought into hotchpot by the 
husband of Martha Stewart, if he desired to participate in the 
distribution of the remainder of the intestate’s estate. He has 
the right, however, to make his election to keep the negro 
woman and children, and not share with the other distribu- 
tees. , 

The decree of the orphans’ court, being contrary to the 
views.above expressed, is reversed, and the cause remanded. 
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CHILTON v. CABINESS. 
i 


1. P C executed several notes payable to S, guardian of Mary H, with RC 
as his surety. RC married the ward, and became, and was declared a 
bankrupt. Suit being instituted on the notes against P C, by the assignee 
in bankruptcy of R C—Held, that as it did not appear that the notes ever 
passed ftom the guardian to the bankrupt, or that he had ever come to a 
final settlement with the guardian, or how the accounts stood between the 
guardian and his ward, as the ward herself could not, have sued at law 


upon the notes, no such right passed to the assignee in bankruptcy of her 
husband. 


2. Whether a ward, after final settlement with the guardian, can sue at law 


in his own name, on notes payable to the guardian, without indorsement, 
quere. 


Error to the County Court of Benton. 


Tue defendant in error, as assignee in bankruptcy, declar- 
ed in assumpsit against Paletiah Chilton, and alledged, that 
on the 7th of April, 1839, Rezin R. Chilton, before he be- 
came a bankrupt, with one A. R. Chilton, became the secu- 
rity of the plaintiff in error, in six promissory notes, under 
seal, payable to Benjamin Silman, guardian of Mary Harding, 
which notes amount to $2,696 67. It also avers, that af- 
terwards, and before the said Rezin R. became a bankrupt, 
he discharged and satisfied said notes, by marrying the said 
Mary Harding, the ward of the said Benjamin Silman, 
whereby the said P. Chilton became liable to pay him the 
amount of said notes. The declaration also avers, that on 
the first day of January, 1843, the said Rezin R. Chilton 
filed his petition in the district court of the United States, 
for the northern district of Alabama, at Huntsville, praying 
the benefit of the bankrupt act, passed 19th Angust, 1841, 
and that at the ......term of the said court, 1844, he was 
declared a bankrupt, whereby also, all his estate, real and per- 
sonal, and all his rights, credits, and choses in action, became 
and were vested in the plaintiff as assignee in bankruptcy. 
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~~ ‘Phere was a judgment by default, and a jury summoned 
to assess the damages, who returned a verdict for $3,030 72. 
To reverse this judgment, the plaintiff assigns for error— 
1. The court erred 1n rendering a judgment by default on 
the declaration. 
2. The court erred in rendering a judgment final on de- 
fault on this declaration. 








Morean and Rice, for plaintiff in error. 

1. A judgment by default in the court below, is open to 
the same inqniries in a revising court, as if the case had gone 
off on a general demurrer tothe declaration. 1 Chit. Pl. 674, 
683-4; 13 East, 407. 

2. The declaration discloses no substantial ground of ac- 
tion in favor of the bankrupt, since the notes were payable to 
Silman, and the marriage of the security on the notes with 
the ward of the payee, was not a payment of the notes, and 
the security having paid nothing upon the debt of the prin- 
cipal, is not entitled to recover against the principal. Burge 
on Suretyship, 359. 

3. The lady was the meritorious cause of action, and should 

have been joined in the suit. 

_ 4. There is no averment in the declaration, that the court 
which declared Rezin R. Chilton a bankrupt, had jurisdic- 
tion of his petition, that a petition was filed, or other neces- 
sary steps taken in that court; or that he was declared a 
bankrupt “in the district where he resided, or had his place 
of business.” Stiles v. Lay, 9 Ala. 797; Sackett v. Andros, 
5 Hill, 327. 

5. Suit was not bronght within two years after R. Chilton 
was declared a bankrupt. Comegys v. McCord, 11 Ala. R. 
932. 

6. The marriage at most only annulled the contract as to 
the security, during the coverture. It could have had no ef- 
fect on the liability of the principal debtor, for the notes were 
payable to Silman, as guardian, who stood in the situation 
of trustee of the wife, and held the legal title to the indebt- 
edness—there is no averment that that the notes were reduc- 
ed to the possession of the husband during the coverture. 
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WaLxer, contra. 


DARGAN, J.—By marriage, the husband is entitled to all 
the personal property of which the wife was possessed at the 
time of the marriage, and also to all her choses in action, if 
he reduce them to po:session during her coverture. But if 
they are not reduced to possession before the dissolution of 
the marriage, they remain the property of the wife. An- 
drews & Bros. v. Jones, 10 Ala. 401; 12 Pick. Rep. 173; 11 
S. & R. 325; 8 Mass. R. 99. The right then, that the hus- 
band takes in the choses in action belonging to the wife, is 
the right to reduce them to possession during the coverture, 
and if he do this, they become absolutely his own; if how- 
ever, the marriage is dissolved, and they are not reduced to 
possession, they belong to the wife. 

By the bankruptcy of the husband, all his estate, real or 
personal, at law or in equity, passes to the assignee, and he 
holds the estate, and rights of the bankrupt, by the same ti- 
tle the bankrupt did, and in the same plight and condition. 
If the bankrupt had a legal title, the title of the assignee is a 
legal title ; if the bankrupt had but an equitable title, the as- 
signee has but an equitable title—and whether his title is 
legal, or equitable, it is subject in his hands to the same con- 
ditions and equities that the title would have been had it not 
passed from the husband. See Mitford v. Mitford, 9 Vesey, 
87; Clancey’s H. & W. 127, and the cases there cited. 

This being, in my judgment, the correct rule of law, the 
only inquiry is, whether the bankrupt, Rezin R. Chilton, 
could, either in his own name, or in the name of himself and 
his wife, have sustained an action at law, to recover of the 
plaintiff in error, on the cause of action as described in the der 
claration ? 

The notes were given to Benjamin Silman, guardian of 
Mary Harding. P. Chilton was the principal, and the bank- 
rupt, Rezin R, the security. ‘The declaration does not show 
that the notes ever passed from the guardian, to R. R. Chil- 
ton, or that he has ever come to a final settlement with the 
guardian, or how the accounts stand betweeen the guardian 
and his ward. He may be entitled to retain all, or a portien 
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of the notes in his hands, to indemnify himself for advances 
made on account of the ward, and it is evident that the notes 
have not been paid, although the legal remedy may be ex- 
tinguished or suspended. Under these circumstances, before 
any settlement of the guardianship has been had, or before it 
is ascertained how the account stands between the guardian 
and his ward, it cannot be permitted to a ward to sue at law 
on notes taken by the guardian, in hisown name as guardian, 
and recover, and thus defeat the right the guardian has to re- 
tain for advances made to the ward; even if the ward can 
sue in his own name, on notes given to his guardian, as such, 
without indorsement, after a final settlement. 

We come to the conclusion, that had the suit been brought 
by the bankrupt and his wife, under the same facts alledged 
in the declaration, they would not show a legal right of ac- 
tion in them, and consequently the declaration does not show 
a legal right of action in the assignee. 

Let the judgment be reversed and tha cause remanded. 











CuiTon, J., not sitting. 





THE STATE v. BLOCKER. 


1. A witness summoned before the grand jury, to give evidence of any gam- 
bling in violation of the laws of the State, who declines to answer, may be 
paoceeded against by indictment, but cannot be fined for a contempt. 


Writ of Error to the Criminal Court of Mobile. Before the 
Hon. John E. Jones. 


James Y. Biocxer, having been summoned as a witness 
before the grand jury, appeared, and being asked by the soli- 
citor, whether he knew of any gaming in violation of the 
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laws of the State, answered that hedid. He was then asked 

to state the name of the person, or persons, (not naming him- 

self,) guilty of such violation of the law, but declined to an- 

swer; and having been ordered by the court to answer the 

question, and again refusing, the court directed a fine of 

twenty dollars to be entered against him. This is now as- 
signed as error. 











Atrorney GENERAL, for the State. 


COLLIER, C. J.—The tenth section of the sixth chapter 
of the penal code enacts that “the attorney general and the 
several solicitors of this State, shall have the power, and it 
shall be their duty to send a summons to any person or per- 
sons, in the name of such solicitor or attorney general, di- 
recting them to come before the grand jury of the proper 
county, and to give evidence of any gaming in violation of 
the laws of this State against that offence; and the person or 
persons so summoned, shall.not be liable or subject to an in- 
dictment for any offence of which he may have given evi- 
dence ; and the attorney general and the several solicitors 
are authorized to issue a summons as aforesaid, not only 
while the grand jury is in session before which the witness 
may be required to testify, but at any time previous to the 
sitting of the court at which they are impanneled ; and if any 
person shall fail or refuse to attend and testify in obedience to 
such summons, he shall be liable to indictment, and on con- 
viction, shall be fined in any sum not less than twenty, nor 
exceeding five hundred dollars, and sentenced to a term of 
imprisonment not exceeding three months: Provided, all 
reasonable excuses shall be heard. Clay’s Dig. 432. This 
enactment very clearly indicates a strong desire on the part 
of the legislature to suppress the pernicious vice of gaming, 
not only by the power conferred upon the prosecuting officer 
of the State to issue subpa@nas, but the extended scope al- 
lowed to the grand jury in the examination of witnesses sub- 
jected to their inquiries. The general terms, ‘‘to give evi- 
dence of any gaming in violation of the laws of this State 
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ageinst that offence,” are sufficiently comprehensive to war- 
rant the fullest and most unrestricted inquiry as to the of- 
fence, (without reference to persons or places,) within the 
limits of the county, and the period prescribed as a limitation 
toan indictment. They were intended, if not to enlarge, at 
least to express with such clearness as could leave no room to 
doubt the authority of the grand jury in this respect. The 
power is certainly tnguisitorial, and one from which, upon its 
first mention, we are inclined to revolt; yet it is doubtless 
within the competency of legislation to confer it, and we 
cannot pronounce against it. That it may be abused, we 
thay readily perceive, but in such cases the court possesses 
the authority to interpose, and prevent its process from being 
‘ased with oppression, or for a sinister purpose. The vindica- 
tion of the legislature may perhaps be rested upon the demo- 
ralizing influence of the vice it is proposed to suppress—the 
extent to which it prevails—the character of the persons en- 
gaged in it—the secrecy with which it is practised, and the 
consequent difficulty of bringing the offenders to punishment. 
It is not our business, however, to defend the expediency of 
the power—it is quite enough for us, that the legislature have 
declared its existence. 

In Ward v. The State, 2 Miss. Rep. 120, the supreme 
court of Missouri held, that the general interrogation of wit- 
Nhesses according to the mode adopted in the case before us, 
was perfectly legitimate. That it was the duty of the grand 
jury to pursue this course where they had probable cause to 
believe that offences had been committed, which they could 
hot otherwise discover. They are ‘not required, say the 
‘court, to go “into the secret recesses of gamblers, and gam- 
bling devices, to ask and seek information, but to send for 
persons who might in their opinion be most likely to possess 
evidence relating to these matters. It is a solemn and im- 
‘portant duty that every citizen owes to his country, to give 
‘evidence in courts of justice against offenders against the 
» “peace, and good order of the community. A grand jury 
Should be considered trust-worthy in this matter. They 
stand as a rampart between a malicious or incensed prosecu- 
tion in ease of life and death ; no man can be brought to trial 
on the lowest or highest offences known to the law, unless 
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the grand jury shall say so; yet they are not to be trusted 
with the power of sending for witnesses, till some malignant 
prosecutor, or some injured person, shall cause an indictment 
tobe sent uptothem. This would strip them of their great- 
est utility, would convert them into a mere engine, to be 
acted upon by circuit attorneys, or those who might choose 
to use them.” It will be observed that the court predicates 
its conclusion of the powers and duties of a grand jury as re- 
cognized by the common law. We admire the patriotism 
which the reasoning of the court inculcates, but will not stop 
to consider whether the proceeding in question may be de- 
fended by an authority drawn from any other source than le- 
gislation itself. Our statute we have seen furnishes an ample 
warrant in the case before us. 

At the common law, it was clearly competent for the court 
to treat as a contempt the refusal of a witness to give evi- 
dence to a grand jury; but ina case coming within the stat- 
ute we are considering, the perverseness of the witness is 
made an offence against criminal justice punishable under an 
indictment, and the punishment denounced may be more ef- 
ficacious for the correction of the evil. But however this 
may be, it is enough that the legislature have said, that the 
Jatlure or refusal “to attend and testify,” shall not be re- 
garded as a contempt merely, but shall be prosecuted and 
punished as a misdemeanor. The common law power, 
which was given as a means of vindicating the majesty of 
the law, is superseded by the provision that the witness shall 
be indicted—thus the incidental power of the court is impli- 
edly abrogated, and to warrant the punishment of the witness, 
he must be proceeded against, according to the statute. 

it is not enough to relieve the witness from a prosecution, 
that he attended in obedience to the subpena, but he should 
also “testify.” He is brought before the jury to give evi- 
dence, and if he withholds his testimony, he subjects himself 
to an indictment, and the consequences which are provided. 
The criminal court did not take this view of the matter, but 
punished summarily for a contempt. Its judgment is conse- 


quently reversed. 


a 

















454 ALABAMA. 
__ Creagh v. Savage. | 











CREAGH v. SAVAGE. 


1, The return of a sheriff, or other officer, to an execution, made pursuant to 
law, is a part of the record of the court, and admissible as evidence in all 
cases, where the record itself could be used. 

2. A coroner having sold property under execution, and conveyed it to one 
Ezell, who at his instance became the purchaser, and afterwards convey- 
ed the property to him, which he subsequently leased and hired to the de- 
fendant in execution—Held, that upon a trial of the right, the same pro- 
perty being levied on as belonging to the defendant in execution, it was 
competent for the coroner, who was claimant, to adduce these facts in evi- 
dence to prove property in himself, and rebut the presumption of fraud. 

3. Where property is sold at a public sale under execution, the subsequent 
possession by the defendant in execution, is not prima facie evidence of 
fraud, when the same property is again levied on at the suit of another 


ereditor. 


Error to the Circuit Court of Clarke. Before the Hon. J. 


Bragg. 


Tua of the right of property, in which the defendant in 
error was claimant. The plaintiff claimed under a levy 
upon certain slaves, under an execution against Robert 
B. Patterson. The plaintiff proved possession in Patter- 
son before, and at the time of the levy. The claim- 
ant was coroner of Clarke county, and as such levied 
certain executions on the slaves in question, and offered in 
evidence the executions, and the returns made thereon. This 
was objected to by the plaintiff, but admitted by the court. 
He further proved, that at the sale of Patterson’s property, 
one M. Ezell became the purchaser, at the instance of the 
claimant, that he gave Ezell a bill of sale as coroner, and 
then Ezell re-conveyed the same property to him. 

He also introduced an instrument of writing, as follows: 
I, James Savage, have this day left in the hands of Robert 
B. Patterson, the following property until the crop is gather- 
ed, viz: &c., (describing it,) which above mentioned proper- 
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ty; ty, 1 am to deliver to the said Savage, so soon as the crop is 
gathered, or by the first January next; this the 8th October, 
1844, Signed Robert B. Patterson, wl offered to read the 
same to the jury, having proved its execution, to explain the 
possession of Patterson, and it was permitted to be read, 
against the objection of the plaintiff. 

The claimant also proved, and read, against the plaintiff's 
objection, an instrument executed by Patterson, dated 11th 
January, 1845, by which he promised to pay the claimant 
five hundred and eighty dollars, for the rent of a plantation, 
fixtures, plantation utensils, &c., and for the hire of certain 
slaves, (including those in dispute, ) on the first of January 
after. 

The court charged the jury, that if the property was sold 
at a public sale under executions, the subsequent possession 
of the defendant in execution of the property sold, was not 
even prima facie evidence of fraud, so as to subject it to cre- 
ditors of defendant in execution. This charge was except- 
ed to, and as well as the other matters set forth in the bill of 
exceptions, are now assigned as error. 


Buiount, for plaintiff in error. 


HEn-ey, contra, insisted — 

1. That there was no error in admitting the return by the 
coroner upon the executions, mentioned in the record, as evi+ 
dence for the claimant. See 1 Phil. Ev. 391; 3 Ph. Ev. 
1085, 1092-3-4-5; 6 Ala. Rep. 587; Spoor v. Holland, 8 
Wend. 445-7; 7 Serg. & R. 369; Staunton v. Hodges, 6 
Verm. Rep. 66; Hathaway v. Goodrich, 5 Ib. 65; 6 N. H. 
Rep. 393; Putnam v. Mann. 3 Wend. 202; Ten Eyck v. 
Walker, 4 Ib. 462; 5 Yerg. 65. Pigot v. Davis, 3 Hawks. 
Rep. 25 to 28. There was no objection to the introduction 
of the executions themselves, and when they were in, it was 
too late to object to the returns, because, a sheriff’s return on 
an execution, when made in pursuance of law is matter of 
record, and in all cases where the execution is admissible, 
the return is also evidence. Hardy et al. v. a & 
Holly, 6 Por. 447. 


2. It was not error to admit in evidence the bills of sale 
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from the coroner to the purchaser, and from him to claimant. 
The bills of sale were merely links in the claimant’s chain of 
title. They were proper to show that title had passed out of 
the defendant in execution to the claimant. The plaintiff hay- 
ing made out a prima facie case, it becomes necessary for 
the claimant to show title in himself. The bills of sale were 
competent, to some extent at least, to prove this. They 
were parts of the res gestae of facts necessary to be proved, 
It is not shown that this was all the evidence offered of title. 
It having been decided by this court in Creagh and Forwoed 
v. Savage, 9 Ala. Rep. 959, that the claimant could purchase 
at a sale made by himself under execution, it was clearly 
competent for him, that he had in fact made the purchase, 

3. It was not error to admit the contracts of hiring in evi- 
dence. The fact of hiring was clearly competent testimony, 
If bona fide, it was competent to explain the possession of the 
defendant in execution, and its bona fides could not be shown 
without at the same time proving the fact of hiring itself. 
See Andrews & Bros. v. Jones et al. 10 Ala. Rep. 400, head 
note 4. It is clearly a part of the res gestae, and as such 
may be proved. See 1 Ph. Ev. 231; 2 Ib. 585, C. & H’s 
Notes; see also, Webster v. Smith, 10 Ala. 429-30. 

4. The charge of the court below is fully sustained by the 
authorities. It is in the very words of this court in Abney v. 
Kingsland § Co. 10 Ala. 355. See also, 2 St. Ev. 619 to 
621; Kidd v. Rawlinson, 2 Boss. & P. 59; Watkins v. Birch, 
4 Taunt. 823; Cole v. Davis, 1 Ld. Raym. 724; Cawthorn 
v. McGraw, 9 Ala. R. 524-5; Brandon v. Snow & Cunging- 
ham, 2 Stew. 255; Greathouse et al. v. Brown, 5 Monroe, 
282; 2 Marsh. 56-7; Kibby v. Haggin, 3 J. J. Marsh. 213; 
Ib. 653-4, 713; 4 Dallas, 108; Anderson v. Brooks, 11 Ala. 
968; Joseph v. Ingram, 8 Taunt. 838; Latimer v. Batson, 4 
BR. & C. 652; Leonard v. Baker, 1 M. & S. 251; Langhlin 
v. Ferguson, 6 Dana, 118, ard the cases there cited; State 
Bank v. McDade, 4 P. 252; Simerson v. Br. Bank at Decbien, 
12 Ala. 205, 213. 
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CHILTON, J.—This was the trial of the right of property. 
On the trial in the circuit court, the plaintiff introduced evi- 
dence tending to show that the property in controversy both 
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before and at the time of the levy of his execution, was in 
possession of Patterson, the defendant in the fi. fa. The 
claimant, Savage, then introduced evidence tending to prove 
that while he was coroner of Clarke county, certain execu- 
tions against said Patterson came into his hands. That he 
levied upon and sold, as coroner, the effects of said Patterson, 
and one Ezell became the purchaser, at the instance, and for 
the benefit of Savage. That a bill of sale was executed for 
the property by Savage to Ezell, who afterwards re-conveyed 
to Savage. 

The claimant, notwithstanding the plaintiff's objection, 
was allowed to prove and read to the jury an instrument in 
writing signed by said Patterson, by whigh the latter acknow- 
ledged he had received from Savage, or, rather, that Savage 
-had left in his possession certain negro slaves, and other pro- 
perty, embracing cattle, horses, hogs, sheep and household 
furniture, which were to remain with Patterson until the 
crop should be gathered, which Patterson undertook to gath- 
er for Savage, after which, or by the first of January then 
next, the property was to be delivered up to Savage. The 
plaintiff in execution also excepted to the reading of a note 
for $500, which Patterson had executed to Savage, in con- 
sideration of the hire of the slaves, plantation, &c. for the 
year next succeeding the negotiation ; and also, to the read- 
ing of the bill of sale from Savage to Ezell, and from the lat- 
ter to Savage. 

The court charged the jury, that if the property was sold 
at public sale under execution, subsequent possession by the 
defendant in execution of said property, was not even prima 
facie evidence of fraud, so as to subject it to the debts of the 
defendant in execution. This charge was also excepted to, 
and the assignments of error present for revision the legality 
of the evidence admitted, and propriety of the charge. 

1. In Hardy v. Gascoigne et al. 6 Porter’s Rep. 447, the 
court say, ‘if the execution be admissible, we+cannot con- 
ceive why the sheriff’s return should be excluded ; for when 
made in pursuance of law, it becomes matter of record, and 
as such, is clearly evidence. The return is a response to 
the execution. The law requires the officer to make it, and 
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holds him and his sureties liable if he fail to make it conform 
to the truth of the case. When the execution is returned by 
the sheriff, it becomes a part of the record of the court, and 
is admissible in all cases where the record itself can be used, 
(Harwell v. Martin, Pleasants & Co. 6 Ala. R. 587,) and we 
see no reason why the return of the officer should not be ev- 
idence in this case, as showing the levy and sale of the pro- 
perty in suit, and consequent satisfaction of the execution. — 
See Smith v. Leavitts, 10 Ala. 92 ; s.c. 13 Ib. 

2. In Creagh and Forwood v. Savage, 9 Ala. 959, it was 
held, that a purchase bya sheriff at his own sale was not ab- 
solutely void, but voidable merely, and that creditors could 
have relief in ean against such sale. We are not dispos- 
ed to disturb this decision, which seems to have been well 
considered, and under which titles to property may have 
vested, which it would be unjust to vacate. The law being 
thus settled, it follows, that the sheriff or coroner may do by 
another what they are permitted todo by themselves. The 
conclusion results, that the purchase by Ezell on behalf of 
the coroner, not being void, but voidable only, the evidence 
of the purchase, which was the return on the fi. fa. and the 
bills of sale were properly allowed to go to the jury. They 
were executed before the institution of these proceedings, 
and constitute links in the claimant’s chain of title. All we 
need decide is, the proof was admissible ; for no charge was 
asked which involved its effect or legal sufficiency. 

3. The notes for the hiring, made anterior to the institu- 
tion of this proceeding, were relevant testimony. It wascer- 
tainly competent, in order to rebut any presumption of fraud 
for the claimant to prove that he had hired the property in dis- 
pute to the defendant in execution. Andrews & Bros. v. 
Jones, 10 Ala. 400. The proof certainly amounted to a de- 
claration on the part of the defendant in the execution, while 
in the possession of the property, that it belonged to the 
claimant, and such proof was held admissible in the case of 
Webster v. Smith, 10 Ala. Rep. 429, notwithstanding the 
statute excluding the defendant in the execution from being 
a witness. 


4. With respect to the charge, we are not prepared to say, 
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that it is erroneous. It cannot be denied, that in an abso- 
lute sale of personal chattels, the retention of possession by 
the vendor is prima facie evidence of fraud, but it is held, 
that the notoriety and publicity of sales under execution, &c. 
exempts them from the application of the rule. The law 
was expressly so ruled in Simerson v. The Branch Bank &c. 
at Decatur, 12 Ala. Rep. 205, where it is said, ‘in the case 
of a public sale of goods, the purchaser may leave them with 
the former owner upon a contract with him, or from mere 
kindness or benevolence, and if this conduct is bona fide, 
and is not intended to delay, hinder or defraud creditors, he 
will hold the property against the other creditors of the debt- 
or.”” And the doctrine seems to rest upon many authorities: 
2 Stark. Ev. 619; Kidd v. Rawlinson, 2 B. & P. 59; Wat- 
kins v. Birch, 4 Taunt. 823; Cole v. Davis, 1 Ld. Raym. 
724; Joseph v. Ingraham, 8 Taunt. 338; Latimer v. Bar- 
ton, 4 B. & C. 652; Bank of Alabama v. McDade, 4 Por. R. 
266 ; Cawthorn v. McGraw, 9 Ala. R. 524; Abney v. Kings- 
land, 10 Ala. 363; Anderson v. Hooks, 11 Ala. Rep. 958. 
The charge was correct as an abstract proposition of law, 
and was not calculated to mislead the jury. If the plaintiff 
desired to have the opinion of the court as to the application 
of the rule to any particular feature, in the cause, she should 
have asked for appropriate charges, and cannot be heard to 
say the charge was too general when applied to the facts in 
proof, See Knox v. Reeves, Battle & Co. at the present 
term. 
Let the judgment be affirmed. 























460 ALABAMA. 











NABORS v. CAMP. 


1. C having sued E, and issued an attachment, N became the surety of E, 
in a replevy bond for the delivery of slaves, which was returned forfeited, 
and an execution issued thereon against him, and his principal. N then 
agreed with an agent of C, that he would pay $700, if he would give him 
a discharge from the debt, and damages, but refused to pay the costs. 
The proposition was accepted, the money paid, and the execution indorsed 
satisfied as to the debt and damages. After this, the costs were paid, but 
by whom, did not appear. Subsequently N by motion procured the re- 
plevin bond, and the execution which issued upon it, to be quashed, and 
then brought assumpsit against C, to recover the money paid on the exe- 
cution. Held, first, that by the agreement entered into by N and C, N 
was discharged from the payment of the costs, but not E. Second, that 
notwithstanding the bond and execution were quashed, N could not re- 
cover back the money paid upon the compromise, if the contract was kept 
by C; otherwise, if the contract was violated by him, by coercing the costs 
from N. 

2. A charge is erroneous, which withdraws from the consideration of the 
jury, facts material to the plaintiff’s right to recover, and places it on 
grounds wholly independent of these facts. 


‘ Error to the Circuit Court of Talladega. Before the Hon. 
S, Chapman. 


Assumpsir by the plaintiff in error, against the defendant in 
error, in the county court of Talladega. The facts upon which 
a recovery was sought, may be thus stated. Camp sued one 
English, and pending the suit, sued out an ancillary attach- 
ment, which was ievied on certain slaves, and replevied by 
English, with Nabors as his surety, but the replevy bond was 
made payable to the sheriff, instead of being taken to Eng- 
lish, the plaintiff. Camp recovered judgment against Eng- 
lish, and the replevy bond being returned forfeited, thereupon 
execution issued against English and Nabors, on the forfeited 
bond. 

After the execution issued, but before it was handed to the 
sheriff, Nabors had an interview with one Knox, the agent of 
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Camp, and told him he believed he could reverse the case in 
the supreme court, but offered to compromise the matter, by 
paying $700, if Knox, as the agent of Camp, would give him 
a discharge from the debt, and damages, and refused to pay 
the costs, to which proposition Knox, as agent of Camp, 
agreed. ‘The agent waited a few days, to enable Nabors to 
see English, the former alledging, that English had sold the 
negroes, and on his return from English’s, paid Knox the 
$700, who thereupon indorsed the execution satisfied, as to 
the debt and damages, and left it with the wife of the sheriff. 
The costs, amounting to near $200, were paid afterwards, 
but by whom is not stated. 

Subsequent to this, on motion of Nabors, the replevy 
bond, and the execution which issued upon it, were quashed 
for want of conformity to the statute. 

On these facts, the court charged the jury, that if the de- 
fendant Camp recovered the judgment as shown, and that 
execution was issued on the forfeited bond, and was paid by 
Nabors, and then the bond and execution were quashed, the 
plaintiff was entitled to recover. To which the defendant 
excepted. 

The defendant moved the court tocharge—1. That if Na- 
bors paid the $700 as a compromise of a doubtful right, and 
that Camp entered satisfaction in full on the execution, in 
pursuance thereof, the plaintiff could not recover. 

2. That if the money paid by Nabors was actually due to 
Camp, the former could not recover. 

. 3. That if English and Nabors executed the bond, and in 
consequence thereof the negroes were delivered up to Eng- 
lish, and that both English and Nabors failed to deliver them, 
and thereupon execution was issued on the bond—That Na- 
bors agreed to pay $700 in full of all claim, and thereupon 
that Camp entered satisfaction of the whole claim, the plain- 
tiff could not recover. These charges the court refused to 
give, and the defendant excepted. 

Judgment being rendered for the plaintiff Nabors, the de- 
fendant Camp prosecuted his writ of error to the circuit court 
of Talladega, where the judgment of the county court was 
reversed, and the cause remanded. From the judgment of 
the circuit court, this writ is now prosecuted. 
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S. F. Rice and L. E. Parsons, for plaintiff in error. 

1. The action for money had and received, lies to recover 
back money collected on a judgment reversed subsequent to 
the collection. Dupuy v. Roebuck, 7 Ala. Rep. 484. 

2. It is no defence to such action for the plaintiff in the 
reversed judgment to show that a third person (for instance, 
E. L. Gibson) may have a cause of action against the party 
suing, growing out of an irregular replevy bond, on which 
the party suing is merely a surety for the defendant in the 
reversed judgment. Same case. 

3. The irregular replevy bond can be no defence in this 
case, because it does not show that Camp has any cause of 
action whatever against Nabors. At best, that bond only 
shows that Gibson may have a cause of action against Na- 
bors. Besides, the bond can only be enforced ina suit by 
Gibson—and the damages thereon are unliquidated—and 
the-bond is not “‘a demand that is a proper subject of set-off.” 
Dupuy v. Roebuck, 7 Ala. Rep. 487. 

4. But the charges asked, are abstract, objectionable for 
form, and the court might well have refused them on that 


account. 


J. T. Morean, contra. 

1. The defendant in this case had an equitable right to re- 
tain the money sued for. Dupuyv. Roebuck, 7 Ala. Rep. 
484; Meredith v. Richardson and O’Neal, 10 Ala. Rep. 829. 

2. The record shows that Nabors paid the money in com- 
promise of a doubtful liability. 

3. The objection that the defendant has no exceptions re- 
served, is a mere quibble upon the construction of language. 
It cannot be presumed that a court would be guilty of the 
folly and injustice of charging the jury in the same breath, 
that on the facts, the plaintiff was entitled to recover, and on 
the same facts, they must find for the defendant. 

4. There was a conflict in the proof, and such a general 
charge as the first given by the court, was improper. 9 Ala. 


Rep. 997. 


DARGAN, J.—Although it is clear to my mind, that after 
the execution was quashed, and the bond declared not to be 
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a statutory bond, Nabors, in the absence of all other proof, 
was entitled to recover back the $700 paid by him on the ex- 
ecution that was quashed, yet if this sum was paid by him 
under an agreement to discharge him from all liability grow- 
ing out of his connection with the suit, by reason of the bond, 
and this agreement has been faithfully observed by Camp, 
then Nabors cannot recover back the money; for this pay- 
ment under this agreement, would discharge him from any 
liability he might be under to the sheriff, if the bond was 
good at common law; and the money would therefore be 
considered as paid in extinguishment of a doubtful liability, 
and could not be recovered back. 

In addition to the record evidence which shows the issu- 
ance of the attachment, the execution of the replevy bond by 
English, with Nabors as surety, the return of forfeiture, and 
the issuance of execution thereon, which was quashed before 
this suit was brought, it appears that Nabors proposed to pay 
to the agent of Camp $700, in full satisfaction of the dam- 
ages recovered by Camp, but refused to pay the cost, which 
amounted to $200. This proposition was accepted by the 
agent of Camp, and the judgment, to the extent of damages 
and interest, was satisfied; but the execution was left with 
the sheriff, who collected the cost, which was received by 
the plaintiff, in addition to the $700 paid by Nabors. _If this 
cost was collected of Nabors, then the agreement under 
which the $700 was paid, has been violated by Camp, and 
Nabors has the same right to recover it back, that he would 
have had, if the $700 had been simply paid on the execu- 
tion, without any agreement. But the proposition made by 
Nabors was, to pay $700 in full of all damages, he refusing 
to pay the cost. This proposition was accepted by Camp, 
and which did in fact, or was intended to release Nabors from 
the cost. But it cannot be said that English was discharged 
from the cost by virtue of this agreement, or that it was in- 
tended that he should be, and whether this cost was paid by 
Nabors or by English, we are not distinctly informed by the 
proof. It should therefore have been submitted to the jury 
to determine, whether this cost was collected of Nabors, or 
whether it was paid by English. If collected of Nabors, then 
the agreement under which the $700 was paid, has been vi- 
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olated. If paid by English, it has not been, and Nabors 
could not recover. But the charge of the court rendered it 
wholly unnecessary for the jury to consider, whether this sum 
was paid under this agreement, or whether Camp had faith- 
fully observed it. ‘The charge in substance was, that if the 
jury believed, that the $700 was paid by Nabors to Camp, on 
the execution which had been issued on the bond given for 
the delivery of the slaves, which execution had been quashed, 
that the plaintiff was entitled to recover, which amounted to 
nothing more, than that the record evidence, entitled the 
plaintiff to a recovery. Under this charge, it became unne- 
cessary for the jury to consider, whether the money was paid 
under the agreement, or whether Camp had observed it, or 
whether the sum of $200 had been collected of Nabors, or 
paid by English, although the evidence rendered it material 
that these facts should be considered, and determined by the 
jury. If they had .come to the conclusion, that Nabors had 
paid the $700 under an agreement that he should be dis- 
charged from all liability, and the cost had not been collected 
of him, in violation of this agreement, but had been paid by 
English, then he would not have been entitled to recover, 
notwithstanding the evidence afforded by the record of the 
attachment bond, gc. The charge was calculated to mis- 
lead the jury, and did withdraw from their consideration, 
facts material to the plaintiff’s right of recovery, placing it 
on grounds wholly independent of those facts. That sucha 
charge is objectionable, see Cothran v. Moore, 1 Ala. Rep. 
423; Sims v. Sims, 8 Porter, 449; Toulmin v. Lesesne and 
Edmondson, 2 Ala. Rep. 359. 

The judgment of the circuit court, reversing the judgment 
of the county court, is affirmed. 








CuiTon, J., not sitting. 
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GIBBS v. WRIGHT. 


1. An admission made during, or in consequence of a proposition to com- 
promise, is inadmissible against the party making it. But distinct facts, 
admitted by the proposition, or pending the negotiation, though connected 
with an offer to compromise, may be given in evidence against the party 
making them. 


Writ of Errortothe Circuit Court of Sumter. Before the 
Hon. G. Goldthwaite. 


Tus was an action of assumpsit brought by Gibbs against 
Wright. The declaration contains all the common counts. 

At the trial, the plaintiff proved, that he being indebted to 
one Arrington, and Arrington to the defendant, Wright, drew 
a draft for about $3,600 payable in Richmond, Va. which 
Wright passed to the credit of Arrington, and Arrington to 
the credit of Gibbs. It also appeared, that Gibbs, at the 
time, claimed the difference in exchange on the draft, be- 
tween Virginia and Alabama funds, but it did not appear that 
Wright agreed to pay it. The plaintiff, Gibbg, then offered 
the deposition of one Farmer, in which it is stated, that 
Wright requested him to pay Gibbs one hundred and seven- 
teen or twenty dollars, on account of the difference of ex- 
change on the bills drawn by Gibbs in favor of Wright, but 
stated at the same time, that he did not consider he owed 
Gibbs any thing, but rather than have a law-suit he would 
pay him that amount. Farmer also stated, that shortly af- 
terwards, he received a letter from Wright, (which is attach- 
ed to the deposition and part thereof,) in these words: “J.J. 
Farmer, Esq.—Dear Sir—You will not pay Mr. Gibbs, on 
my account, the matter we have been disputing about. I 
shall go to Mobile on Tuesday, and will go to the bank and 
know what was the rates of exchange on N. York and Rich- 
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* mond, Va., in March, June and October, of 1839, and will 
write you from Mobile the difference in exchange that I will 
pay. lam of opinion the four per cent. will cover the ex- 
change in March, 1839, if not in October, the time of pay- 
ment. Jan’y 31, ’46. Yours, truly, Jno. Wricurt.” 

The court excluded this deposition, as well as Wright’s 
letter, from the jury, on the defendant’s objection, and the 
plaintiff thereupon took a non-suit, and a bill of exceptions, 
which discloses the facts stated. This is now assigned as 
error. 








Reavis, for the plaintiff in error, insisted— 

1. The whole deposition should have gone to the jury ; it 
was for them to say, whether the offer to pay was in the way 
of a compromise ; what effect should be given to Wright’s 
statement, that he did not consider he owed Gibbs any thing, 
and whether it was a distinct admission of liability, inde- 
pendent of the offer to pay. McKenzie v. McRae, 8 Porter, 
70; 2 Phil. Ev. C. & H. 218 to 223, and cases cited in note, 
196. 

2. The letter of Wright was relevant by itself, and should 
have gone to the jury, as tending to make out the plaintiff’s 
case. McKenzie v. McRae, § P. 70. 

3. If by itself, the letter does not make out the case, that 
is no reason for excluding it. 3 Ala. R. 16; 4 Ib. 265; 7 
Tb. 457, 698. 

4. If any part of the deposition was admissible, an ob- 
jection to the whole should have been overruled. 4 Ala. R. 
265. 

5. The letter contained no offer ‘in the way of a compro- 
mise; on the contrary it expressly withdraws the one pre- 
viously made ; and was therefore clearly admissible. 


R. H. Smiru, contra, insisted— 

1. The letter and deposition were made by plaintiff parts 
of the same evidence; that they both related to the same 
matter ; that the deposition was necessary to explain and 
give meaning to the letter, and that it would have been im- 
proper to have allowed the plaintiff to take the letter from 
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the deposition, and offer it alone, and taken in connection 
with this, it was clearly improper evidence. 

2. The rule governing this case is a plain one, and laid 
down in notes to Phil. on Evidence, to this effect. Offers.of 
compromise can’t be given against him making the offer, but 
distinct admissions may, though made in a negotiation of 
compromise. 

The letter refers to an offer before made—withdraws it, 
and asserts that on inquiry and information, another proposi- 
tion of compromise will be made, and expresses an opinion 
as to what he will find was the exchange at a given time. 
This is the mere expression of an intention to offer a com- 
promise, and an opinion as to what he will find to be a data 
to govern him, and nothing more, and is no admission of a 
fact. 

If it is evidence of any thing, it is only as to what was his 
opinion of what he would find to be the rate of exchange, 
and in fact amounts to nothing. 

The deposition is clearly not evidence, apart from the let- 
ter, nor do I think the letter aids it; but if Gibbs claimed 
any right, it must have been by reason of a contract based 
upon valuable consideration. The bill of exceptions shows 
there was no contract to pay exchange at the time of the 
transaction out of which the claim arises, and though there 
had been a subsequent promise, it would have been a mere 
voluntary promise, of no binding force. 

The letter not only did not make out the case, but it did 
not tend to make it out—it constituted no material proof in the 
cause. 











COLLIER, C. J.—It is an established rule, that an ad- 
mission made during, or in consequence of, a proposition to 
compromise, is inadmissible against the party making it. An 
offer to pay a sum of money, in order to purchase one’s peace 
and adjust a pending or threatened litigation, if not acceded 
to, cannot with propriety be called an admission, which can 
only be predicated of existing facts—it is an unaccepted 
proposition—a matter in feasance, which rather negatives the 
present existence of what is proposed to be done. If such 
an offer carry on its face the character of a peace offering, it 
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s privileged, and cannot be used against the party making 
it. But where distinct facts are admitted by the proposition, 
or pending the negotiation, they stand upon a different ground, 
and for these the privilege cannot be invoked. The princi- 
ples we have stated are well illustrated by Senator Colden, 
in Murray v. Coster, 4 Cow. Rep. 635. He says, “I am not 
prepared to admit, that what a party may state as a fact, 
though the statement may be made in the course of negotia- 
tion for a compromise, or may be connected with an offer to 
purchase peace, will not be as binding as if the fact had been 
disclosed in any other way. Ifa man says to me, I do not 
admit I owe you any thing, but rather than be sued, I will 
give you a hundred dollars, it would be most unjust to suffer 
me to avail myself of this offer, to recover against him. But 
if one tells me, I justly owe you a hundred dollars, and will 
give you fifty if you will give up your debt, I apprehend 
‘there is no rule of law so absurd and unjust, as to prevent me 
availing myself of my debtor’s confession, because he con- 
nected with it an offer of compromise.”’ See Wilson’s adm’r 
v. Hines, Minor’s R. 255; Slocum v. Perkins, 3 Serg. & R. 
Rep. 295; Williams v. Price, 5 Munf. Rep. 507; Lawrence 
v. Hopkins, 13 Johns. Rep. 288 ; Williams v. Thorp, 8 Cow. 
Rep. 201; Hartford Bridge Co. v. Granger et al. 4 Conn. R. 
142; Fuller v. The Town of Hampton, 5 Conn. R. 416, 
426; Marsh v. Gold, 2 Pick. R. 285; Gerrish, adm’r, v. 
Sweeter, 4 Pick. Rep. 374; Delogny v. Rentoul, 2 Mart. 
Rep. 175; Church v. Steele’s heirs, 1 Marsh. R. 328; San- 
born v. Neilson, 4 N. Hamp. Rep. 501; 1 Greenl. on Ev. § 

192; 4 Phil Ev. by C. & H. 10. 

In the case at bar, the proposition which the defendant au- 
thorized Farmer to make to the plaintiff was professedly a 
peace offering, which, so far from admitting an indebtedness, 
expressly denies it, and was therefore rightfully rejected as 
evidence for the plaintiff. The letter which was subsequent- 
ly written, must be considered with reference to the authori- 
ty which the defendant had previously given to Farmer to 
compromise with thé plaintiff, as it refers to it, in terms too 
plain to leave room to doubt its meaning and purpose. It 
was nothing more than a withdrawal of that authority, until 
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the defendant could acquire information which would enable 
him to act understandingly in endeavoring to settle the mat- 
ter in controversy—expressing an opinion as to the price of 
exchange at certain times, and reserving to himself the right 
to determine what he would pay the plaintiff. Here is no 
admission of‘indebtedness, or of any fact which alone, or 
prima facie assisted by others, would have warranted the 
jury in finding a verdict for the plaintiff. The fact that the 
defendant’s proposition was submitted by Farmer to the 
plaintiff, and rejected by the latter before the letter was writ- 
ten, can have no influence upon the evidence, or authorize 
us to educe from the letter an admission which its language, 
or what preceded it, does not import. 

It was not only competent, but the duty of the court to 
decide upon the admissibility of the evidence—its decision 
we have seen, was in conformity to law, and the judgment is 
therefore affirmed. 








THE GOVERNOR v. DAILY. 


1. A slave may be an agent. 

2. A declaration by one toa slave, who had previously been in the habit 
of managing a boat belonging to his master, “Jim, there’s your boat,” a- 
mounts to a mere designation, or pointing out of the boat to the slave, and 
disconnected from other facts, did not amount to a delivery of the boat to 
the slave. Whether it was a delivery, or not, was a question of fact for 
the jury. 

3. A technical release, to make an interested witness competent, must be 
under seal. 


Error to the County Court of Mobile. 


D. Smrru, for plaintiff in error. 
The witness was interested and incompetent—no release 
was executed to him. 
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In an action against stage proprietors for negligence of the 
driver, driver is not a good witness without a release under 
seal. 2 Harrington’s R. 481. A plea of release would not 
be sustained by instrument not under seal. 2 Ib. 481; 1 
J. J. Marsh. 446; Loganv. Austin, 1 Stew. 476. A release 
must be under seal. Roscoe’s Ev. 82; 4 Term Rep. 589; 
13 Johns. Rep. 87 ; 21 Pick. 101; 3 Stew. 160; 2 Porter, 
389; 9 Wend. 336. 

A writing with a scrawl annexed, but having no expres- 
sion in the body of the instrument denoting the intention to 
make a deed, is not a sealed instrument. Lea v. Atkins, Mi- 
nor, 187,; Adm’r Henderson v. Adm’r Starke, Ib. 421; 4 Ala. 
140; 11 Ib. 558. 4 

The charge of the court was not pertinent to the issue— 
was irrelevant and had a tendency to mislead the jury. 

The charge of the court, as an abstract proposition was 
wrong. 

A delivery toa slave, was no delivery—he being on board 
with a white man, éhe presumption is, that he was under the 
control of the white man. If the slave had been alone aboard 
the boat, that is no evidence that his master wished him al- 
ways to look after the boat. He might have employed him 
in other business, or he might have hired him to another 
man. A man’s property cannot be trusted to the custody of 
his slave without his consent. The expression used was no 
delivery; saying to the slave “there’s your boat,” was only 
telling him what he knew before. The charge was not, if 
the slave understood it as a delivery, but if the man meant so. 
A slave cannot be an agent. Ifa slave can be an agent, his 
agency must be shown by other evidence than his acts.— 
Scarborough v. Reynolds, 12 Ala. 252. An officer is bound 
to use the diligence of a bailee for hire, over property under 
his control, by virtue of legal process. Bridges v. Perry, 14 
Verm. 262; Story on Bailments. 
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W. G. Jones, contra. - 


CHILTON, J.—This was an action of debt, on a consta- 
ble’s bond, brought by the plaintiff in error against the de- 
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fendant. The declaration sets out the bond and condition, 
and assigns several breaches, among which is one breach a- 
verring that the defendant, Daily, as constable, by virtue of 
a writ of seizure, issued by a justice of the peace, upon a 
complaint in the nature of a libel against a flat boat called 
the Creole, did sieze upon and take said boat into his posses- 
sion. That the libel was afterwards dismissed, and the said 
Daily refused to surrender and deliver up the said boat to 
Feny, the person for whose use this suit was brought. It 
appears by a bill of exceptions, that prior to the seizure, the 
boat had been in the actnal possession of a slave of Feny 
called Jim, and that at the time it was seized, the boat was 
in possession of said slave anda white man employed by the 
owner. That Daily had intrusted the custody of the boat to 
the libellant, as his bailiff, who, after the discharge of the 
boat, meeting the slave Jim in sight of the boat, said to him, 
Jim, there is your boat.” The court charged the jury, that 
if the boat had been under the management of said slave, and 
was in his possession at the time of the seizure, a delivery to 
him was a sufficient delivery to his owner. Further, that 
if the expression above used was made to the slave by the 
person in possession of the boat, and was designed by him 
as adelivery, and an authority to said slave to take posses- 
sion of the boat, then the expression amounted to a de- 
livery. 

1. It is insisted by the plaintiff in error, that this charge is 
erroneous as an abstract proposition; that it was not perti- 
nent, and was calculated to mislead the jury. 

The position taken by the plaintiff's counsel, that a slave 
cannot be an agent, cannot be maintained. In Chastain v. 
Bonman, 1 Hill’s S. C. Rep. 270, it is held, the master may 
constitute his slave his agent, and that there is no condition, 
however degraded, which deprives one of the right to act-as 
a private agent—the master is liable even for the act of his 
dog, done in obedience to his command. Perhaps there are 
no persons capable of comprehending an authority, or acting 
in pursuance thereto, who may not be constituted agents. 
Thus it is said infants, married women, persons attainted, 
outlawed, excommunicated, aliens, &c., may be constituted 
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the Governor v. Daily: 
attornies. 1 Livermore on Ag. 32, 33; Co. Lit. 52,a. Nei- 
ther is it necessary, in order to prove the agency, to showan 
express delegation of authority, but the agency may be in- 
ferred from the nature of the employment. So in the present 
case, if the slave Jim had, as the agent of his owner, control 
of the boat, and was in the actual possession at the time of 
the seizure, his agency is presumed to continue, and a return 
of the boat might well have been made to him. If, in the 
mean time, his owner had assigned him another occupation, 
this would be evidence of a revocation of his authority. 
But the charge, although correct in this respect, is clearly 
wrong when it assumes the equivocal expression, “ Jim, 
there’s your boat,” if designed by the bailiff as an authority 
to the servant to take the boat, amounted to a delivery, whe- 
ther so understood by the servant or not. The expressions 
used, amount to a mere pointing out, or designation of the 
boat, and disconnected from all other facts, confer no war- 
rant on the slave totake possession. ‘The question whether 
there was a delivery, was one of fact, and the jury could 
alone judge whether the evidence sufficiently proved it. As 
the intention or design of the bailiff to make a delivery of 
the boat was not apparent from the language used, it fol- 
lows no delivery was made, unless the servant was apprized 
of the design and intention to make it, by the terms em- 
-ployed. 

2. It appears, that upon the trial below, the defendant of- 
fered a witness, who was interested by reason of his being 
liable over to the defendant, in the event of a recovery a- 
gainsthim. ‘Thereupon the defendant executed and deliv- 
ered tothe witness a writing, not under seal, purporting to 
release him from such liability. The witness was still ob- 
jected to, but was allowed to testify, the court holding the 
release good. In Sigourney v. Sibley, 21 Pick. 101, it is 
held, a parol release, without payment or satisfaction, is no 
extinguishment of the debt. So an agreement to accept a 
less, in payment of a greater sum, is not binding, as wanting 
a consideration. Fitch v. Sutton, 5 East, 230; Heathcote - 
v. Crookshanks, 2 T. Rep. 24. See also, Shaw v. Pratt, 22 
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Pick. 305; Smith v. Bartholomew, 1 Metcalfe, 276; Ben- 
der v. Sampson, 11 Mass. 42. In Pennsylvania, it is held, 
that a mortgage may be released by an instrument not un- 
der seal. See Wentz v. Dehaven, 1 Serg. & R. 312. This 
decision is rested upon the authority of Martin v. Mowlin, in 
2 Burr. 969, where Ld. Mansfield observes, “whatever will 
give the money will carry the land along with it. It will 
pass by a will not executed with the solemnities required 
by the statute of frauds. The assignment of the debt, or 
forgiving it, will draw the land after it as a consequence, 
though it be forgiven by parol.”” Whether such forgiving of 
the debt, would not be incomplete without a delivery of the 
land, and subject to the future revocation of the creditor, (3 
Eq. Ab. 617,) or, whether this forms an exception to the rule 
of ‘the common law, “‘eodem modo quo oritur, eodem modo 
dissoluitur,” 5 Bac. Ab. 682, Release, A,) it is unnecessary 
for us in the present case to inquire. All that we need say 
in this case is, that a technical release must be under séal. 
Ball v. The Bank of the State of Alabama, 8 Ala. Rep. 590; 
Kennon v. McRae, 2 Porter’s Rep. 389; Dillingham v. Es- 
till, 3 Dana’s Rep. 21. That it is an executed contract, 
and if not under seal, nor founded upon a sufficient con- 
sideration, so as to operate as a-discharge of the demand, 
it does not extinguish it, and consequently the interest of 
the witness still subsisting, he was incompetent to testify. 
The record no where shows, that the court overruled 
the demurrer to the third plea, and hence this assignment of 
error is not sustained. We must intend that the demurrer 
to said plea was abandoned. 
Judgment reversed and cause remanded. 
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WEEKS er at. v. McBETH er at. 


1. Although it be shown, that a will was once executed, yet if it remained in 
the possession of the testator, and cannot be found after his death, the 
presumption of law is, that it was destroyed animo revocandi. 

2. This presumption may be rebutted, by showing that it was destroyed by 
accident, or mistake, or when the testator was insane. The declarations 
of the testator, are admissible to strengthen or repel this presumption, 
when the will is not produced. 


Error to the Orphans’ Court of Pike. , 


Tur defendants in error offered for probate a copy of the 
last will and testament of Walter McBeth, alledging that the 
original was duly executed by the deceased, in the presence 
of the witnesses, who attested the same; and that at the time 
of the execution of the will, he was of sound mind, and dis- 
posing memory. That since the execution of the will, it 
has been lost or mislaid, so that the original cannot be pro- 
duced. 

The plaintiffs in error, contesting said will, against the pro- 
bate thereof alledged—1. That said supposed will, was not 
in fact the last will and testament of the deceased. 

2. That the instrument offered for probate, is but an ab- 
stract of the original, and that the original was revoked, and 
canceled by the deceased. 

Issue being taken thereon, and testimony introduced, the 
plaintiffs in error, for the purpose of showing that the will 
had been revoked by the testator, offered in evidence his de- 
clarations, that he had burned the will. But the court ruled, 
that a revocation could not be proved by the declaration of 
the testator, and excluded it from the jury; to which the con- 
testants excepted. This is now assigned as error. 


Cocuran § Sayre, for plaintiffs in error, cited Betts v. 
Jackson, 6 Wend. 188; 4 Kent’s Com. 532, and note. 
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Bororp, contra. 








DARGAN, J.—Although it be shown that a will was once 
executed, yet if it remained in the possession of the testator, 
and cannot be found after his death, the presumption of law 
is, that it was destroyed by him cum animo revocandi. 4 
Kent’s Com. 532; 6 Wend. 173; 2 Hagg. 613; McBeth v. 
McBeth, 11 Ala. 596. This legal presumption may however 
be rebutted, by showing that the will was destroyed by ac- 
cident or mistake, or when the testator was insane; and 
when the point of inquiry is, with what intention the will 
was destroyed, the declarations of the testator are admissible 
to show, that it was done by mistake, and not with the inten- 
tion to revoke it. The declarations of the testator are also 
admissible to strengthen this presumption of revocation, and 
to show that the will was destroyed by the testator animo 
revocandi. It isthe invariable rule in the courts of England, 
to admit the declarations of the testator, either to strengthen, 
or to repel the presumption of fevocation, arising from the 
non-production of the will, after the death of the testator ; or 
to explain the act of destroying, or canceling it. 1 Jarman 
on Wills, 116; H. Blacks. Rep. 1043; 6 Wend. 173. These 
declarations of the testator, however, are to be weighed by 
the jury as other proof, and they may attach such impor- 
tance, or give such credit to them as they may deserve under 
all the circumstances of the case; yet they are clearly admis- 
sible as evidence, to prove or disprove a revocation of a will, 
when the will itself cannot be produced. But it is contend- 
ed, that this rule of evidence is altered by our statute, which 
declares, that no will in writing, shall be revoked by any 
subsequent will, codicil, or declaration, unless the same be 
in writing. Clay’s Dig. 597. This statute has no influence 
on the question ; it is only applicable where the will itself is 
produced, and it is songht to be avoided by a subsequent will, 
codicil, or the declarations of the testator showing a tevoca- 
tion of it. But when the will itself is not produced, the pre- 


sumption of law is, that it was revoked, and to repel or 
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strengthen this presumption, the declarations of the testator 
are admissible. 

The court erred in rejecting the evidence of the declara- 
tions of the testator, that he had burnt the will; and for this 
error, the judgment is reversed, and the cause remanded. 
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POWELL v. WILLIAMS. 


1. A mortgagee cannot, by a sale under execution at law, upon a judgment 
obtained on the mortgage debt, extinguish the equity of redemption of 
the mortgagor, who may file his bill to redeem, though the possession has 
been recovered by action at law. 

2. In stating the account, the mortgagee should be charged with rent, only 
from the time he actually obtained the possession, and should not be 
charged with interest upon the rents from the end of the year in which 
they accrued. The rent should be first applied at the end of each year 
to extinguish the interest for that year, and the residue, if any, applied to 
the payment of the principal. 

3. The mortgagee having objected to the redemption, and ejected the mort- 
gagor from the possession, must not only account for rent, but for the 
damages recovered in the action at law, in the circuit and supreme courts, 
and should also account for what the mortgagor would have realized from 
the crop growing on the premises at the time of the ouster, deducting the 
probable cost of cultivation. 


Error to the Court of Chancery sitting at Cahawba. Be- 
fore the Hon. I. G. Ligon, Chancellor. 


Tue question presented by the bill, answer and proof, is, 
‘whether a mortgagor, after a judgment obtained at law by 
the mortgagee, for the debt secured by a mortgage on land, 
and sale of the mortgaged premises by execution issued on 
the judgment, can file a bill to redeem. The chancellor, at 
the hearing, granted the relief sought by the bill, and di- 
rectéd an account tobe takén, &c. This is now assigned as 
error. 
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G. R. Enans, for plaintiff in error. ; 

1. The mortgagor’s equity of redemption, is the subject 
of seizure and ‘sale under execution against him. «4 Kent’s 
Com. 161; Waters v. Stewart, 1 Caine’s Cases, 47; Hobart 
v. Frisbie, 5 Conn. 592; Ingersoll v. Sawyer, 2. Pickering, 
276; Ford v. Philpot, 5 H. & Gill, 312; Carpenter v. Sut- 
ton, 7 Pick. 49; Jackson v. Hull, 10 Johns. 481; McGregor 
and Darling v. Hall, 3 S. & Porter, 397; Magee v. Carpen- 
ter, 4 Ala. 469. 

2. Such levy and sale has the effect to divest all the mort- 
gagor’s title and interest, and to invest the purchaser with 
all his rights, of whatever extent or description. Schnell v. 
Sehroeder, |] Bailey’s Eq. Rep. 334; Crow v. Tinsley, 6 
Dana, 402; Hartshorn v. Hartshorn, 1 Green’s Ch. R. 348; 
Ormsby v. Phillips, 4 Dana, 232. 

3. The mortgagee may acquire the equity of redemption 
either by purchase of the mortgagor, or by purchase at sale 
under execution. Hicks v. Hicks, 5 Gill & Johns. 75; 2 
Johns. Ch. 125; Coote on Mort. 27; Shelton v. Hampton, 6 
Iredell, 216; King v. Cantrell, 4 Ib. 251; Goodman’s adm’r 
v. Pledger’s adm’r, at this term. And when he has thusac- 
quired the equity of redemption, the union of the two eg-+ 
tates vests in him a perfect and absolute title, discharged of 
the equity of redemption. James v. Mory, 2 Cowen, 246; 
Jackson v. De Witt, 6 Ib. 316; Penderson v. Brown, 1 Brown 
Rep. 93: Cullum v. Emauuel & Gaines, 1 Ala. .23; Heirs 
and adm’r of Hitchcock v. U. S. Bank of Pa. 7 Ala. 386; 
Greenough v. Rolfe, 1 Caine’s Ca. 1. 

There is no rule of equity, nor any principle of publi¢ po- 
licy, which would exclude a mortgagee from becoming the 
purchaser of the mortgaged property, when sold under exe- 
¢ution. Porter v. King, 1 Greenl. R. 297; Lansing v. Goel- 
lett, 9 Cow. 346-57-69 ; Brown et al v. Frost, 10 Paige, 243; 
Hicks v. Hicks, 5 G. & John. 34. 

The mortgagee may purchase the mortgaged property at 
sheriff’s sale, under execution founded on the mortgage debt. 
Porter v. King, 1 Greenl. Rep. 297; Cullum v. Emanuel & 
Gaines, supra; Stover v. Herrington et al. 7 Ala. 142. 
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~~ Powell v. Williams. 

By electing to proceed upon his judgment, did not the 
mortgagee deprive himself of the right afterwards to claim 
the benefit of the mortgage, even if the sale was insufficient 
to satisfy the mortgage debt? And would not a purchaser 
at that sale, have taken the land discharged of the mortgage? 
1 Bailey’s Eq. 334; Cox v. Wheeler, 7 Paige, 248; Cullum 
v. Emanuel & Gaines, supra. 

The bill should have been dismissed for the want of equi- 
ty—there was adequate remedy at law to relieve against any 
fraud, irregularity, unfairness, or oppression in the sale, and 
the allegations as to these matters, shew no sufficient reason 
for the interposition of a court of equity. 

Asa bill for redemption, the allegatiops are insufficient. 
Beekman v. Frost, 18 John. 144; Ogle v. Shipp, 1 A. K. 
Marsh. 287; Willard v. Fisk, 2 Pick. 540; 2 Barbour Ch. 
Pr- forms 628. 

A decree should not be rendered without making the sub- 
purchaser under Powell a party. In cases where a change 
of the ownership of the legal estate takes place, pending the 
suit, by alienation or otherwise, the new owner must be 
brought before the court in some shape or other, in order 
that he may execute a conveyance of the legal estate. Dan- 
iel’s Ch. Pr. 328; Story’s Eq. Pl. $351; 11 Vesey, 199; 2 
Barbour Ch. Pr. 197. 

The decree is erroneous in charging Powell with rents 
and profits from the time he purchased, when the record dis- 
closes that he did not get the possession until long subse- 
quent to the purchase. 

In ordering interest to be computed on the annual rents. 
Breckenridge v. Brooks, 2 Marsh..337; Hogan and wife v. 
Stone & Co, 1 Ala. 496. 





Exmore, contra. 

1. An execution on a judgment at law for a mortgage debt, 
cannot be levied on the equity of redemption of the mort- 
gaged property, and asale of the equity under such an exe- 
cution passes nothing to the purchaser.’ Going’s Ex’r v. 
Skrier, 7 Dana, 66. 

2. A mortgagee, by obtaining a jndgment at law for his 
debt, and purchasing the mortgaged property under his exe- 
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cution, does not deprive the mortgagor of his right of redemp- 
tion. Dabney v. Green, 4 Hen. & Mun. 101. 

3. Acourt of equity allows a redemption of property on 
the general principle of relieving against forfeitures. Scott v. 
Britton, 2 Yerg. 215; and see the case of Ld. Cranstown v. 
Johnson, 3 Ves. jr. 170. Where a mortgage or judgment is 
given as security for a debt, the debtor has a right to redeem 
on payment of the debt, on the ground, that the original con- 
tract, or agreement was, that the estate shonld be held as se- 
curity for the debt, and this cannot be changed. Vide also, 
Southgate v. Taylor, 5 Munf. 420. 

4. A mortgagee, before foreclosure, can do no act to bind 
the mortgagor when he offers to redeem. Wilson v. Troup, 
7 John. Ch. 25; and see Tice v. Annin, 2 Johns. Ch. 1285, 
where, a mortgagee, on selling the equity of redemption, 
discharges mortgagor of balance of debt. 

5. As the mortgagee in this case could only sell all the 
right defendant had at law, this of course was no more than 
the equity of redemption; then he holds the legal estate by 
forfeiture; and against forfeitures, it is the peculiar province 
in chancery to relieve. Vide Scott v. Britton, 2 Yeg. 216. 

6. The usual time allowed to redeem is six months from 
the liquidation of the debt by the master’s report. Perine v. 
Dunn, 4 Johns. Ch. 140. 

7. In taking and stating an account of the amount due on 
the mortgage, where the mortgagee is in possession, he will 
be charged with the rents and profits of the mortgaged pro- 
perty from the time he took possession, and also with the 
amount of the purchase money he received on the sale of the 
premises, together with interest to the time of stating the ac- 
counts. Van Buren v. Olmstead, 5 Paige, 9; Whittick v. 
Kane, 1 Paige, 202. 

8. Rents are applied as they accrue to keep down interest. 
Saunders v. West, 5 Pick. 260. And annual rests are direct~ 
ed in account for rents, while mortgagee is in possession, as 
well as in an account for rents and profits. Wilson v. Met- 
calfe, 1 Russ. 530. 

9. On a bill to redeem an equity of redemption sold on ex- 
ecution, mortgagee must account for rents and profits receiv~ 
ed by him, notwithstanding plaintiff may have tendered to 
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him-the amount of the purchase money and: interest without 
regard to rents and profits. Tucker v. Buffum, 16 Pick, 46, 
» 10. "Where the bill contains an offer to redeem and mart- 
gagee refuses to take the money on the ground that mort- 
gagor has no right to redeem, this held sufficient/offer to re- 
deem... Edgerton v. McCrea,5 How. Miss. 183. And it ig 
not necessary in a bill to redeem to offer to pay debt. Qinny 
vs Brittain, 1 Hoff. 353. 
oll, An equitable title only to lands is not the subject of 
levy. andsale by execution. Clay’s Dig.; Davis v. McKin- 
ney, 5 Ala. 719. Here the legal title was in Powell, and 
the right to redeem and to compel Powell to re-convey was 
ou defendant had. 











_ COLLIER, C. J.—The most important question arising 
in this cause, is directly presented to this court for the first 
time. . Can the mortgagee of real estate, cause the mortgag- 
ed premises to be levied on and sold under a fiert facias to 
satisfy the debt intended to besecured? To this inquiry we 
now address ourselves. It has been repeatedly held, that the 
interést of a mortgagor in possession, at least before forfeit- 
ure; and perhaps afterwards may be sold under an execution 
at law -against his estate, at the suit of a third person; and 
that the purchaser would acquire a right to the possession as 
against the mortgagor, as well as the equity of redemption. 
See McGregor & Darling v. Hall, 3 Stew. & P. 397; Per- 
kins and Elliott v. Mayfield, 5 Por. Rep. 182; Cullum vy. 
Emanuel & Gaines et al. 1 Ala. Rep. 23; Doe ex dem. Du- 
val’s' Heirs v. McLoskey, Id. 708; P. & M. Bank v. Willis 
é& Co. & Ala. Rep. 770; Stover v. Herrington et al. 7 Ala. 
Rep. 142 ;°'The Br. Bank at Mobile v. Hunt et al. 8 Ala. R. 
876; Duval’s Heirs v. The P. & M. Bank et al. 10 Ala. R, 
636: It isneediess to inquire whether our decisions upon 
this point can be supported upon common law principles, and 
in the absence of legislation ; they date back to too early a 
day; and have’been too long acquiesced in, merely from de- 
ference to precedent furnished by our predecessors, to be now 
departed from. But the case at bar, we have seen, presents a 
different question. 

‘Itas:provided by statute, in North Carolina, that “the 
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equity of redemption, and the legal right of redemption, in 
all lands, tenements, or other hereditaments, which now are, 
or hereafter shall be pledged or mortgaged, shall in like man- 
ner be liable to any execution, or executions hereafter sued 
out, or any judgment or judgments now had, or which here- 
after shall be had against the mortgagor or mortgagors.”’ 
The preceding section to which the words “in like manner” 
refer, enacts, that executions may be levied upon goods and 
chattels, lands, &c., held in trust for the defendants therein ; 
and the purchaser of such property shall hold the same dis- 
charged and freed from the trust. 1 Rev. Stat. N. C. ed. 
1837. 

In Camp v. Coxe, 1 Dev. & Bat. Law Rep. 52, the only 
question was, whether a sale of the equity of redemption un- 
der an execution at law, at the instance of the mortgagee for 
his mortgage debt was sanctioned by the act referred to. 
The court conceded that the general words of the statute 
embraced all equities of redemption, and as it contained no 
restrictive terms, they felt somewhat reluctant to imply them; 
but said, “upon full consideration, however, it seems to us, 
that a limitation arises out of the act itself, and from the na- 
ture of the subject, as plainly as if it were expressed in so 
many words, excluding a sale by the mortgagee for the debt 
secured by the mortgage.” ‘In the case of a mortgage, the 
land is not sold, but only the equity, as an equity. After 
the sale, the legal title is supposed to remain as it was be- 
fore, and the equity to subsist independently, as distinct from 
the freehold. ‘The nature of the interest sold is not changed 
by the sale, speaking of it as a legal or equitable interest, as 
- contradistinguished from each other. The only change in 
that respect, is simply to make an equity, as such, subject to 
legal process for the benefit of the owner’s creditors. But 
the rights of the mortgagor, mortgagee, and purchaser, as a- 
gainst each other, in respect of the former or present owner- 
ship of the equity of redemption, are purely equitable, and 
consequently their relief myst be equitable. For these rea- 
sons, the statute is most properly to receive its interpretation 
from the court of equity; which upon its own principles, 
must determine in what cases there is an equitable interest 
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susceptible of sale, and what effect will be allowed there to 
asale by execution between parties standing as' these do. 
Upon the known and clearest principles of equity, such a sale 
is forbidden ; and whether that court must understand the 
legislature as abrogating those principles by using general 
terms, when a particular purpose, comparatively consistent 
with those principles, was obviously and alone to be effect- 
ed.” 

The mortgagee, it was said, was not within the mischief 
intended to be remedied by the statute, that the object of 
the act was not to foreclose mortgages, and make them more 
effectual as securities to the mortgagee, but to subject the 
equitable interest of the mortgagor to the satisfaction of the 
demands of the creditors, who could not before get a securi- 
ty on the premises. ‘‘ Authorizing a sale of an equity of re- 
demption, implies that the thing pledged is worth more than 
the debt, and the act of making such a pledge, and thereby 
withdrawing the thing from execution, is regarded in some 
degree as a species of fraud on the general creditors, whose 
executions are thereby hindered. For such creditors the 
provision must, at least in the main have been meant. Un- 
less for cases of that sort, can it be supposed the act would 
have been passed at all? The mortgagee is not an object of 
that policy. He has of his own provision, a distinct, speci- 
fic, and adequate security. It is to be remembered that he 
does not sell the land, but the right in equity to redeem. 
Why should he be allowed to extinguish, instead of proceed- 
ing on his security? Howcan he sell it, if less than the debt 
be bid? For in that case, if the money is to be applied to 
the execution, the mortgagor gets nothing for the equity; 
and there can be no sale without a price.” 

The effect of the sale, it was said, was to assign not to ex- 
tinguish the equity of redemption. It was conceded, as in- 
deed it must be, that a mortgagee may purchase at a sale by 
another creditor, although the effect is to unite the legal and 
equitable estates, and thereby mere the latter. Whether he 
might sell under an execution upon any other debt than that 
secured by the mortgage, was considered somewhat doubtful, 
as such a right afforded too great a temptation to oppression 
and fraud, with a view to individual profit. It was supposed 
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that as courts of equity relieve against agreements between 
persons in a fiduciary relation, so that they ought to prevent 
the mortgagee from purchasing the equity of redemption at 
execution sale, and thereby destroying the relation between 
himself and the mortgagor, created by the nature of the se- 
curity. 

This precise question was raised and adjudicated by the 
supreme court of Massachusetts, in Atkins et al. v. Sawyer, 
1 Pick. Rep. 351, and while it was admitted that the mortga- 
gee, if he holdsa demand against the mortgagor, independent 
of the mortgage, has the same right that other créditors have 
to secure it by the levy and sale of the equity of redemption, 
it was explicitly denied that he may cause a sale to be made 
under execution, for the purpose of satisfying the debt secur- 
ed by the mortgage. It is unnecessary to reiterate the rea- 
soning of the court; for after the notice we have taken of 
the North Carolina case, it may readily be conjectured. 

These decisions, we think, apply with all force in this 
State, where we have no statute authorizing the sale of an 
equity of redemption under an execution. Ifa statute, which 
in unlimited terms makes the equity of redemption subject to 
levy and sale, is restricted by judicial construction, so as not 
to allow the mortgagee thus to proceed to obtain the object 
which the mortgage was intended to secure, surely in the ab- 
sence of all legislation, greater facilities cannot be extended 
to the mortgagee to enable him to collect his debt. By tak- 
ing a mortgage, without a power of sale, he has elected, or 
rather assented to the means provided by law to make his 
security effectual. That is, in order to avail himself of the 
mortgage, he has impliedly stipulated that he will resort to 
equity to foreclose it, and must be held to his contract. 

It is an unquestionable proposition, that a foreclosure and 
sale of the mortgaged premises is not the only remedy of the 
mortgagee. He may, if he thinks proper, assert his right to 
the possession of the mortgaged premises, and hold them un- 
til, by the rents and profits the debt is paid off; or he may 
sue at law, and enforce a collection by a sale of other proper- 
ty of the mortgagor than that embraced by the mortgage. 

We will not stop to reiterate or amplify the arguments we 
have stated from Camp v. Coxe, supra, nor will we consider 
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any other ground urged for annulling the defendant’s pur- 
chase. It is abundantly shown from what has been already 
said, that it cannot be upheld, and that the chancellor very 
properly decided in favor of the complainant’s right to re- 
deem. The objection that the application should have been 
made to the court of law to set aside the sale, cannot be 
maintained—the object of the bill is to redeem, and chancery 
is alone competent to administer such relief. 

The purchaser from the defendant pendente lite acquired 
no title as against the complainant, either legal or equitable. 
Lis pendens is notice to all persons, at least within the juris- 
diction of the State, of the matters litigated, and will prevent 
a third person from acquiring an interest by purchase, which 
ean affect the plaintiff’s rights. Besides, if a complainant 
was obliged to bring before the court every person who de- 
rives title through the defendant by purchase subsequent to 
the institution of the suit, he might by repeated real or simu- 
lated sales, be prevented from bringing his cause to a hear- 
ing for an indefinite period. 

Is is however objected, that the decree is erroneous in 
charging the defendant with the rent of the land from the 
time of his purchase, and in directing interest to be added up- 
on the amount thus annually accruing. The defendant did 
not obtain the possession until a considerable time after the 
sale under execution, and not until the close of a protracted 
lawsuit ; and upon no principle of law can he be charged 
with rent until he was let into the occupancy of the premi- 
ses, nor is it allowable to calculate interest upon the rents 
from the end of the year in which they accrued. ‘The rents 
should be first applied at the end of each year to extinguish 
the interest for that year; and if a balance of rent remains it 
should be applied pro tanto to the payment of the principal. 
See Hogan and wife v. Stone & Co. 1 Ala. 496; Davenport 
v. Bartlett & Waring, 9 Ala. 179. 

If the complainant had offered to pay the money secured 
by the mortgage eo instanti, the refusal of the defendant to 
accept, would absolve him from that time from the payment 
of interest, unless it appeared that he had not kept the money 
ready to pay whenever required. Bass and Carter v. Gilli- 
land’s heirs, 5 Ala. 761. See Kirkmans et al. v. Vanlier, 7 
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Ala. 217; Lewis v. Bradford, 8 1b. 632. The complainant 
however did not offer to pay the defendant the amount of his 
judgment immediately, but ‘as soon as he could raise the 
money.” This proposition was rejected, and inthe absence 
of all proof, it would be too much to infer, that the complain- 
ant raised and has ever since retained the money to redeem 
the land from the mortgage. Hence upon principles of es- 
tablished law, the defendant must be charged with interest 
upon the judgment. 

As the defendant objected to the redemption of the land by 
the complainant, in despite of the equitable rights of the lat- 
ter, and ejected him from the possession, he should account 
not only for the rents since the execution of the writs of 
habere facias possessionem, but for the damages which he 
recovered in theactions at law, with ten per cent. damages 
awarded by this court, and the costs in the circuit court. He 
should also acconnt for what the complainant would have re- 
alized from the crop, growing on the premises at the time of 
the ouster, subject to a deduction for the probable cost of its 
cultivation, gathering, and preparation for market, transpor- 
tation to the usual place of sale, charges for selling, §&c., if 
the place of sale was elsewhere than at home. No other 
mode of adjustment will do justice to the complainant, and 
place him in the situation he would have occupied if his of- 
fer to redeem had been yielded to. 

In respect to the costs of the supreme court, the complain- 
ant is not entitled to have these refunded, as the judgment 
conclusively indicates, that this court could not on error af- 
ford relief against the judgments at law. This being the 
case, the complainant should not have sued writs of ome, but 
should have sought redress in chancery. 

It may be well to remark, that the damages which the de- 
fendant collected in the action to try title, should first be ap- 
plied in payment of interest on the debt secured by the mort- 
gage, and if there was a balance in favor of the complainant 
above the interest at the time he paid it, it should pro tanto 
be applied to extinguish the principal. 

The damages sustained by the complainays by the Joss of 
his growing crop, if not required to keep down the interest, 
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or above what was necessary for that purpose, should be ap- 
propriated pro tanto to pay the principal. 

In respect to the costs of this court, we think they should 
be paid by the plaintiff in error. Inasmuch as the main 
questions, the invalidity of the levy and sale, and the conse- 
quent right to redeem were correctly determined against him, 
there was no necessity in the present condition of the cause 
in the court below, for coming here to correct the principles 
upon which the account should be taken. It would be com- 
petent for the court of chancery to modify or annul the order 
of reference, either before or after the report was made, so as 
to. reduce or increase according to law, the amount to be paid 
as a@ pre-requisite to the redemption of the mortgaged pre- 

Mises; so that thus far the matter of the decree may be con- 
sidered in fierit. The complainant should not therefore be 
charged with the costs of an error which perhaps the court 
might have corrected—at least until it had received its defin- 
itive sanction. 

It results from what has been said, that the decree of the 
court of chancery will be here corrected, (at the cost of the 
plaintiff in error,) in respect to the principles upon which the 
account shall be taken by the register ; and instead of follow- 
ing the directions contained in the decree of the chancellor, 
the register will conform to the principles declared, by this 
opinion. As a guide to further proceedings in the court be- 
low, a. copy of this opinion will be certified and transmitted. 








THE STATE v. ADAMS. 


1, Two slaves having been stolen, or inveigled, in the State of Florida, and 
, found in this State in the possession of the prisoner, who proved that he 
had obtained them from one Smith, by a sale, or what purported to be a 
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~ gale, from Smith to him: Held, that he could not be convicted on an’ in- 
dictment for stealing the slaves, without proof that they were stolen by 
him in Florida, and were brought by him into this State. 











Error to the Circuit Court of Barbour. Before the Hon. 
J. D. Phelan. 


Cocuran § Sayre, for plaintiff in error. 

The first charge refused was in these words: That upon 
the state of facts specified in the bill of exceptions, the de- 
fendant could not be convicted under the indictment. 

The indictment is founded on the statute of 1843, Clay’s 
Dig. 419, § 18. 

But that statute can only be applicable to this State, as it 
makes that larceny in this State, which was not larceny at 
common law. 

The common law is presumed to exist in all the other 
States of the Union, and no act of our State legislature can 
make that a larceny out of this State, which was not a lar- 
ceny independent of the act. 

To steal a negro in another State, and bring him into this, 
is an offence created by our statute alone, and it has no other 
source from which to derive its existence. That statute will 
be found in Clay’s Dig. 420, § 25. 

Now it is plain, that if the statute first referred to contained 
only the words “fraudulently or feloniously steal,” no con- 
viction for the larceny of aslave could be had under it, unless 
the common law offence was fully made out. Indeed, the 
reason why our statute upon negro stealing was enacted, was 
owing to the difficulty of making out the common law of- 
fence. The word “steal” must have the common law 
meaning, and our legislature must have had that in view 
when the statute was passed. 

At the common law, the evidence detailed in the bill of 
exceptions does not make out a larceny; then it was no lar- 
ceny in the State of Florida; and the fact that the property 
was brought to this State, cannot make it a larceny in Flori- 
da; but if it was no larceny in Florida, it cannot be punished 
in this State. 
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That a larceny was committed in Florida, is the first fact 
that must be established, and that is not done: the case is at 
an end. 

The State v. Mooney, 8 Ala. 332, shows that the proof 
should make out the common law offence. Hence it follows 
that the second and third charges should also have been giv- 
en. State v. Mooney, supra, 

The court erred also in refusing the fourth and sixth 
charges. ‘The common law does not recognize property in 
negroes, but it depends upon the statutes of each State. The 
only way of proving the laws of a State, is by their produc- 
tion. : 

The court, then, cannot judicially know that slaves are 
property in any other State than this; for in some of the 
States it has no existence at all; in others it is permitted for 
a limited time only; and in others it is recognized absolutely, 
without limit. In some of the States it is regarded as per- 
sonal property; in others it has been regarded as real estate, 
and descended to the eldest son. Now, real estate is not the 
subject of larceny at common law; and in those States where 
negroes are considered as real estate, they cannot be the sub- 
ject of larceny, except by special enactment. 

We think the fifth charge should have been given, it 
would be strange if an offence which was not a felony at the 
place where it was committed, could become one, by the of- 
fender’s going to another State. 


Arrorney GENERAL, for the State. 

1. In the case of the State v. Mooney, the court say that 
it was the intention of the legislature to create an offence dis- 
tinct from larceny at the common law, and that it was intended 
to prevent the influence exerted on the mind of a slave to 
make him quit his master’s service, when they adopted the 

nal code, ch. 4, $¢ 18, whether the inveigler be present or 
not. 8 Ala. Rep. 328. 

2. Whether or not slavery exists in Florida, or negroes are 
property in that State, isa matter so recognized by the laws 
of the United States, or by Congress, that the courts must 
judicially take notice of them, and therefore need not be 


proved. 
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3. In the State of Mississippi, a negro is presumed to be 
prima facie a slave. Randall v. The State, 4S. & Marsh. 
349; 1 Dev. Rep. N. C. 376; 2 Bibb, 238; 2 Halst. 253. 

There was no error in refusing the fifth and sixth 
charges asked—these depend upon the fourth. If slavery 
exists in Florida, or if negroes are property there, then they 
come under the term goods and chattels, and a larceny of 
them punished by common law, and the courts are bound ju- 
dicially to know that the common law is in force in Florida. 
Nabors v. The State, 6 Ala. Rep. 200. 

4, On the fourth charge asked and refused, I refer the 
court to authorities to establish this point, to wit: courts are 
bound judicially to know all those laws which concern the 
external relations of a foreign country. Slavery, so far as 
the State of Florida is concerned, is an external matter, and 
not confined to internal concerns. That the courts are 
bound to know, that three-fifths of the slave population in 
Florida are represented in Congress. 1 Greenleaf’s Ev. 6; 
1 Cranch, 38. 














CHILTON, J.—The prisoner was indicted in Henry 
county, for that he feloniously did inveigle, steal, entice and 
carry away with intent to appropriate to his own use, two 
certain slaves, the property of one Alston. The venue was 
changed to Barbour county, where the prisoner was tried and 
convicted. 

Upon the trial, a bill of exceptions was sealed by the pre- 
siding judge, by which it appears, that the slaves mentioned 
in the indictment were stolen in Florida, where it was shown 
- Alston, their owner, resided. It was further shown, that 
there existed in adjacent parts of Florida and Alabama, a set 
of men who had confederated to steal and run negroes from 
Florida to Alabama, and that the defendant was one of those 
concerned. ‘That the slaves were inveigled or stolen from 
Florida in pursuance of such scheme, either by the prisoner, 
or one or more of his confederates. ‘The slaves secretly left 
their owner in Florida in April, 1846, were next found in 
possession of one Smith, in Henry county, which was in 
June of the same year, and the proof showed the prisoner 
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obtained them from Smith by a sale from Smith to him, or 
what purported to beasale. This was all the proof as to 
the possession, or as the bill of exceptions terms it, “the 
whereabouts” of the slaves, since they left their owner in 
Florida. Upon this proof, the counsel for the prisoner asked 
the court to charge the jury, that the defendant could not be 
convicted under the indictment. 

The charge asked for the prisoner demands of the court 
the judgment of law upon the facts proven in the cause, and 
about which there is no controversy. 

The statute declares, ‘every person who shall fraudulently, 
or feloniously, steal the property of another in any other State 
or country, and shall bring the same within this State, may 
be convicted and punished in the same manner as if such lar- 
ceny had been committed in this State; and in every such 
case, such larceny may be charged to have been committed 
in any county in, or through which such stolen property may 
have been brought.” Clay’s Dig. 420, § 25. To warrant 
a conviction under this statute, it is too clear to admit of any 
doubt, that the prisoner must not only have stolen the slaves 
in another country, but that he brought the slaves to this 
State; for, if he stole the slaves in Florida, and did not 
bring them into this State, he is amenable alone to the juris- 
diction of the courts of Florida, whose criminal laws he has 
violated. The gist of the offence, is the bringing of stolen 
property into this State by the thief, who may thus defraud 
our citizens by a sale of such property, which can be reclaim- 
ed by the true owner. See the State v. Seay, 3 Stew. Rep. 
129. Our statute does not propose to punish the party for 
the larceny committed in violation of the laws of a foreign 
jurisdiction. It is clear the punishment here inflicted could 
not deprive the State of Florida, whose laws have. been vio- 
lated, from trying and convicting the offender in that State, 
and thus the accused would be twice tried, convicted and 
punished for the same offence. But the fifth article of the 
amendments to the constitution of the United States declares, 
“nor shall any person be subject for the same offence, to be 
twice put in jeopardy of life or limb.” So that we con- 
clude, our statute was not designed to punish for the larceny 
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committed against the dignity of Florida. State v. Brown, 
1 Hayw. Rep. 100; People v. Schenck, 2 Johns. Rep. 477. 

It necessarily results from what we have said, that as there 
was no proof that the slaves named in the indictment were 
brought from Florida into this State by the prisoner, the facts 
shown by the proof did not sustain the indictment, and the 
court should have given the first charge asked. ‘That the 
prisoner purchased the slaves from Smith in Henry county 
in this State, is a circumstance tending to show that his pos- 
session in this State was not felonious; for the possession of 
Smith, unexplained by proof, we must intend, was bona fide, 
and his transfer to the prisoner could not place the latter in 
a worse condition than he was before. There being no 
proof connecting Smith’s possession with the prisoner or his 
associates in crime, the presumption is created that Smith 
honestly brought the slaves from the State of Florida, and 
until this presumption was rebutted, the prisoner was entitled 
to his acquittal, although he may have stolen the slaves in 
Florida, with the intention of bringing them to this State, 
As this point is decisive of the case in this court, it is unne- 
cessary for us to examine critically the other charges which 
were refused. We would however remark, that the court is 
bound judicially to know that slavery exists in the State of 
Florida. This law, recognized as it is by the constitution, 
the ordinance, the treaty, as well as various laws of the 
United States, and the history of the confederacy, certainly 
required no proof. . 

Let the judgment be reversed, and the cause remanded, 
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WRAGG v. THE STATE. 


1. The statute forbidding the employment of slaves, or free persons of color, 
in sampling cotton, applies to those cases only, where the person employ- 

_ sing the slave, or free person of color, is not the owner of the cotton. 

2. The employment of a slave, or free person of color, to perform the manual 
labor of drawing the sample from the bale, and carrying it to an office, un- 
der the superintendence and control of a white man, is not a violation of 


the act. 


Novel and difficult questions from the Criminal Court of 
Mobile. Before the Hon. John E. Jones. 


Te defendant Wragg was indicted and convicted in the 
criminal court of Mobile, under the seventh section of the act 
approved the 29th February, 1848, entitled an act to prevent 
frauds in sampling cotton, and for other purposes. 

Upon the trial, it appeared in evidence, that he was a pur- 
chaser of cotton, but never sold any. That his business was 
to buy cotton, on orders received for that purpose, and when 
he wished to purchase, he went to a factor, and made the 
purchase by the samples furnished or exhibited by the factor. 
These samples he takes, the price is agreed on, the cotton 
weighed, he receives an order for the delivery of the cotton, 
and it is then at hisrisk. He then sends one of his clerks to 
examine the condition of the cotton, and to classify it. In 
classifying the cotton, a sample is taken from the bag, and its 
quality examined. ‘This is done for the purchaser, and the 
sample is held for his use. This sample is taken from the 
bag, after the purchase is complete, and the weights have 
been ascertained. If a variance should. be found between 
the sample furnished by the factor, and the sample taken 
from the bag after the purchase, it would lead to inquiry, 
and it might produce a rescission of the contract. But usu- 
ally the factor knows nothing of the matter. The object of 
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this sampling, is to ascertain how the bales are to be classed. 
The person engaged to classify the cotton is a free white 
man, and he must be present when each sample is drawn 
from the bale, otherwise it could not be marked, and classed, 
according to the sample taken from each bale. 

It was shown, that a free person of color accompanied the 
classifier of the defendant, and under his directions and order, 
he used a gimlet, to draw from the bale a sample of the cot- 
ton. The classifier then examined it, and it was placed ina 
bag, and carried by the free negro to the office of the defend- 
ant. It was further in proof, that the young man who clas- 
sified the cotton superintended the whole, and could not be 
absent, and do his duty. 

On this evidence the court charged the jury— 

1. That the act of drawing specimens of cotton from the 
bag, for the purpose of exhibition or comparison, in any com- 
mercial transaction, was sampling. 

2. That such an act was lawful, if done by a slave, or free 
person of color, for the use, and under the directions of the 
owner of the cotton. But that no agent, broker, or factor, 
could employ a slave, or free person of color, to do this act; 
nor would the presence of the agent, factor, or broker, render 
it legal. ‘ 

3. If the jury believe that the cotton was purchased by 
the defendant of a factor, either for his own use, or the use 
of another, and with the view of testing the accuracy of the 
samples exhibited by the factor at the time of the sale; orto 
classify each bale, he had directed that a sample should be 
taken from each bale, and for this purpose a slave, or free per- 
son of color was employed, although under the directions of 
a free white man, the defendant was guilty of a violation of 
the statute. 

The defendant requested the court to charge the jury— 

1. That if they believed the cotton from which the sam- 
ples were taken belonged to the defendant, and that he di- 
rected the slave or free person of color to draw the samples, 
to ascertain if the samples of the factor were exact, he had not 
violated the statute. 

2. That if they believed the person employed to examine 
and classify the cotton, was a free white man, who was con- 
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tinually present superintending the acts and conduct of the 
slave, or free negro, and that the slave was only employed to 
do the manual labor of drawing the samples from the bale, 
and carrying them to the office of the defendant, that then 
the defendant was not guilty of a violation of the act. 

These charges the court refused, but the questions of law 
arising on the charges given, and the charges refused, being 
novel and difficult, they were certified by the presiding judge 
to this court. 





Atrorney GENERAL, for the State. 
J. A. CaMPBELL, contra. 


DARGAN, J.—The section of the act under which the 
defendant is indicted, is as follows: ‘‘ That hereafter, it shall 
not be lawful for any person to engage, employ, permit, or 
suffer any slave, or free person of color, to sample any cot- 
ton ; and if any person shall engage, employ, permit, or suffer, 
any slave, or free person of color, to sample any cotton, the 
person so offending shall be guilty of a misdemeanor, and on 
conviction, shall be fined in a sum not less than $50, nor ex- 
ceeding $1,000. 

The object of this section of the act, must have been to 
prevent frauds from being committed on the owner of the 
cotton, under the pretence of sampling it, and hence slaves, 
and frée persons of color, are prohibited from being employed 
to sample cotton. That the intention of the act was to pro- 
tect the owner of the cotton from frauds, under the pretext 
of sampling, is manifest from the preceding sections of the 
act. The first section enacts, that if any person shall cut, 
tear, or otherwise open any bale of cotton, under the pretence 
of sampling it, without the permission of the owner, con- 
signee, or agent of such cotton, the person so offending shall 
be deemed guilty of a misdemeanor, &c. The second sec- 
tion provides for the punishment of those who shall pick, 
pull, or take from a bale of cotton, any part of it, under any 
pretence, without the permission of the owner; and indeed 
all the sections of the act show, that the intention of the le- 
gislature in passing it, was to protect the owners of cotton 
from frauds and larcenies, committed under the pretence of 
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sampling it, which appears must be done in order to enable 
the owner, his agent, or consignee, to dispose of it. 

If the design and scope of the act, was to protect the owner 
of the cotton from frauds committed by irresponsible persons 
in sampling it, it would follow necessarily, that negroes, and 
free persons of color, are prohibited from sampling cotton, 
and those who employ them punished in those cases only, 
where the cotton does not belong to the person employing 
the slave, or free person of color; for if the person employing 
the slave is himself the owner of the cotton, he may do with 
it as he pleases; he may employ whom he pleases to sample, 
or do any thing else in reference to it; and we cannot sup- 
pose the legislature intended to punish him for employing an 
individual, who might not be faithful in the discharge of the 
duty he undertook. The statute, then, designing to punish 
those who employ slaves, or free persons of color to sample 
cotton, in those cases only, where the person employing the 
slave or free person of color is not the owner of the cotton, 
the court should have given the charge requested, “that if 
the jury believed the defendant was the owner of the cotton, 
and the slave drew the samples from the bale under his di- 
rections, that the defendant had not violated the act. 

We are also of the opinion, that by prohibiting slaves and 
free persons of color from sampling cotton, the legislature in- 
tended to prohibit them from the exercise of that control and 
authority over the cotton, that the act of sampling must ne- 
cessarily give, and which affords ample opportunities to com- 
mit frauds, and larcenies, upon the property of the absent 
owner. But we cannot think the legislature intended to pro- 
hibit the use of the physical power of the slave, in drawing 
the cotton from the bale, when he was supervised, and con- 
trolled in the act by a responsible free white man. The slave 
in such a case, cannot be said to be the sampler of the cotton, 
but the white man samples it; he exercises the power and 
control over the cotton, the act of sampling gives; and the 
physical strength of the slave, is the means by which he 
takes the sample from the bale, and because he orders the 
slave to draw a sample from a bale, he cannot be said to 
employ the slave to sample the cotton, if he is present, con- 
trolling and superintending the act. But the white man 
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himself is sampling the cotton, the slave the means of draw- 
ing the samples from the bale. In sucha case, no control or 
authority is exercised by the slave over the cotton, and those 
opportunities to commit fraud and larceny upon the property 
of the owner, are not afforded. These were the evils intend- 
ed to be guarded against; but it could not have been intend- 
ed to prohibit a white man from using the physical strength 
of the slave in drawing the sample from the bale, he being 
present and controlling the act. 

The court therefore erred in refusing to give the charge 
requested, “that if the jury believed, that the person em- 
ployed to examine and classify the cotton, was a free white 
man, who was continually present superintending the acts 
and conduct of the slave, and that the slave was only em- 
ployed to do the manual labor of drawing the samples from 
the bale, and carrying them to the office of the defendant, the 
defendant was not guilty of a violation of the act. 

For these errors, the judgment is reversed, and the cause 
remanded. 





McMICHAEL anp orners v. THE BRANCH BANK AT 
MONTGOMERY. 


I. A return made by the sheriff on an execution which issued in favor of 
the bank, “settled in bank,” may be set aside on motion, upon proof that 
the return is false, and the judgment unsatisfied, and leave given to issue 
another execution. 


Error to the County Court of Montgomery. 


Tue defendant in error, having obtained judgment against 
the plaintiffs in error, and issued execution, which was plac- 
ed iu the sheriff’s hands, he returned it “settled in bank.” 
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The bank moved the court to set aside this return, and for 
leave to issue another execution, and it being proved that the 
return was false, and the judgment unsatisfied, and that due 
notice had been given of the motion, set aside the return, and 
granted the motion. To which the defendants excepted. 


This is the matter now assigned as error. 














J. P. Sarvoxp, for the plaintiffs in error. 

When a sheriff returns an executions thus, “ the defend- 
ants in this case have settled with plaintiff’s attorney, as per 
order of same, costs and commissions paid to the sheriff,” a 
subsequent execution cannot issue without the authority of 
the court. Haden et al v. Walker, 5 Ala, 86. In the fore- 
going case Walker moved the court to allow the sheriff to 
amend his return. See page 89, to show that the return 
‘settled in bank,” is a good return of “ satisfied.” 

In McGehee v. McGehee, 8 Ala. 87; after judgment ren- 
dered by the court below by default, the court refused, on 
defendant’s motion to permit the sheriff to amend his return 
upon suggestion that it was returned executed by mistake. 
‘The court say, if it were shown “the sheriff could not re- 
spond in damages,” or irreparable injury be sustained, the court 
might interfere in such a way as not to work a discontinu- 
ance, Seee Watkins et al. v. Gayle, 4 Ala. 153. 

*‘Credence is given to the return of the sheriff ; so much 
so that there can be no averment against the sheriff’s return 
in the same action.”” Watson on Sheriffs, 72. Sheriff con- 
cluded by his own return.. Ib. 73; Sewell on Sheriffs, 
387. 

‘A sheriff’s return is sufficient and conclusive between the 
parties, and can be impeached only in an action against the 
sheriff.” Mentz v. Hamman, 5 Whart. 150; 2 Sup. U. 8S. 
Dig. 783, Art. 399. 

Where the sheriff has returned his writ “ executed,” and 
he does not ask permission to alter or amend his return, the 
court has no power to do it, and cannot compel him to make 


any alteration in it as to matter of fact, and the sheriff is re- 
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sponsible for a false return to the party injured. Sawyer v. 
Curtis, 2 Ashmead, (Penn.) 127; 2 Sup. U. S. Dig. 783, Art. 
. 

. The remedy for a false return is against the sheriff. Clay’s 
Dig. 218, § 84; Sutherland v. Cunningham, 1 Stew. 438; 
Rowan v. Wallace, Judge, §c. 7 Porter’s R. 171; Sewell on 
Shff. 387; McWhorter v. Marr, 1 Stew. R. 63 ; McBee v. 
State, 1 Meigs, 122; 2Sup. U. S. Dig. 783, ¢$ 395. 





COLLIER, C. J.—It is allowable for a sheriff to amend 
his return at a term subsequent to that at which it is made, 
ahd the amendment will relate back to the proper return day, 
(Malone v. Samuel, 3 Marsh. Rep. 350 ;) and it has been per- 
mitted, even after the lapse of several years. Thatcher v. 
Miller, 11 Mass. Rep. 413 ; Hutchins v. Brown, 4 H. & McH. 
Rep. 498. So such amendments have been permitted after 
the sheriff went out of office, and after a writ of error sued 
out to reverse the judgment. Gay v. Caldwell, Hard. Rep. 
63; Irvine v. Scobee, 5 Litt. Rep. 70; Adams v. Robinson, 
L Pick. Rep. 461; Wilson v. Ray, Charl. Rep. 109; Rucker 
v.. Harrison, 6 Munf. Rep. 181; Boyce v. Watens, 3 J. J. 
Marsh. Rep. 500. An amendment has been permitted after 
the officer’s death, on motion of his representatives. Fow- 
ble v. Raybergh, 4’Ham. Rep. 45. And it has frequently 
ly been held competent for parteis or purchasers to apply to 
the court to have a return amended. See Fowble v. Ray- 
bergh} Supra; Clarke v. Belmear, 1 G. & Johns. Rep. 443; 
Williams v. Rogers, 5 Johns. Rep. 162. But such amend- 
métidmeiits ‘will’not’ be permitted to affect the rights which 
ha¥ervested subsequent to the return; and if they are allow- 
ed, the intervening rights of third persons will not be preja- 
dided:» Emerson v. Upton, 9 Pick. R. 167; Freeman v. 
Paiil,)3.Greenl. Rep. 260 ; Davidson v. Cowan, 1 Dev. L. R- 
304 ; Means v. Osgood, 7 Greenl. Rep. 146; Bowman v. 
Stark, 6 N. Hamp. Rep. 459. These propositions are sup- 
bor by. the decisions of this court. See Brandon v. Snow 

hg ae 2 Stew. Rep. 255; Woodward v. Harbin, 4 
534; Watkins et al. v. Garie, use, &c. Id. 153 ; 
ae? v. McGehee, 8 Ala. 86; Hodges v. Laird, 10 Ala. 
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678 ; Cawthorne v. Knight, 11 Ib. 268; The Governor é&c. 
v. Bancroft, at this term. 

In the case before us, a motion was submitted to set aside 
the sheriff’s return to the fieri facias upon a suggestion that 
the judgment had not been “settled in bank,” or otherwise 
satisfied: of this motion, notice was given to the defendant, / 
and the truth of the suggestion made manifest by proof.— 
The record does not inform us of the character of the evidence, 
and it must therefore, in favor of the ruling of the county 
court, be intended that it was such as was appropriate. If it 
was indispensable to produce the testimony of the. sheriff, 
we will intend that it was before the court; and if his.evi- 
dence, froma defect of memory, or other cause, was insuffi- 
cient, it must be presumed that it was aided by such jaddi- 
tional proof as furnished an ample warrant for vacating’ his 
return. 

We have seen that it is allowable to amend the: return ‘of 
process, not only upon the motion of the officer making»t, 
but at the instance of his representatives, or of a party, or 
even of a third person who has an interest in the matter ; 
and that amendments have been permitted years’ after the 
return wasmade. In Rucker v. Harrison, supra, the sheriff 
was allowed to amend his return seven years after its date. 
No third person can be prejudiced by the amendment, and 
no reason suggests itself why it should have been refus- 
ed. We cannot therefore pronounce against the ruling of 
the county court; and its judgment is consequently af- 
firmed. ; 
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HAIR v. GLOVER. 


1, The receipt of an attorney at law, acknowledging that he had received 
certain securities for the payment of money, which he was to sue for in the 
United States circuit court, collect, and account for, is prima facie evi- 
dence of the genuineness, and justness, of the securities described in the 
receipt. 


Writ of Errorto the Circuit Court of Sumter. Before the 
‘Hon. G. Goldthwaite. 


H. I. Tuornron and R. H. Smrru, for plaintiff in error. 

There is but one error assigned in this case, which is upon 
the charge of the court, as set forth in the bill of exceptions. 
That charge was, that in an action against an attorney for 
meglect in the collection of a note, the attorney’s receipt de- 
scribing the note, is prima facie evidence of the justness and 
genuineness of the same. 

1. To charge the attorney, it must be proved by the plain- 
tiff, that the note in regard to the collection of which, he is 
charged to have been neglectful, was in fact made by the 
payor. 1 Saund. on Plead. and Ev. 169; 2 Stark. on Ev. 
134-5 ; 3 Bibb’s Rep. 518-19. 

2. The actual loss to the plaintiff, is the measure of dam- 
ages in an action against an attorney; and no loss in presump- 
‘tion of law has accrued to the plaintiff, for neglect in not suing 
on a note, unless such note is proved by the plaintiff, to have 
been executed by the maker. 3 Bibb, 517; «3 Ala. Rep. 213 
to 219. 

3. There is no difference, as it regards the proof to be 
made by the plaintiff below, whether the attorney gave the 
receipt produced, or took the note in hand as an attorney to 
collect it, without giving such receipt; and the mere taking 
of it as such attorney, would as much dispense with its pro- 
duction, and proof of its execution, as giving the written re- 
ceipt.. 8 Wend. 481. 

4. The receipt of the attorney describing the note, does not 
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furnish prima facie evidence of its genuineness. 8 Wend. 


481. 














MAnnine, contra. 

The court will observe bya perusal of the bill of excep- 
tions (which is short) that the first point made for plaintiff in 
error, does not arise. The charge of the court admits that 
proof of the existence of the debt or note (the note made by 
Walke and Sturdevant) must be made; but says the attor- 
ney’s receipt is prima facie evidence of its existence and va- 
lidity. 

The case cited from 3 Bibb’s Rep. relates only to the ad- 
missibility of a copy of anote as evidence, instead of the ori- 
ginal; and says further that if the original were there, it 
would have to be proved as against the defendant, who did 
not make it. Certainly. But here, there is no question of 
admissibility of evidence. And the receipt which is intro- 
duced without objection, shows, first, that the note was in 
defendant’s own possession ; and second, that defendant ad- 
mitted that the note was genuine. It is not described in the 
receipt as a note purporting to be made by Walke and Stnr- 
devant, but as a note on them. And under these circum- 
stances, the receipt was held to be good evidence, if the de- 
fendant, who was in possession of the note, showed no cir- 
cumstances ‘calculated to throw doubt or suspicion on its 
justness or genuineness.” 

The case cited from 8th Wendell shows that a party who 
gave a receipt to the “ Welland Canal Company,” was, not 
thereby estopped from denying that it was a corporation, 
Certainly not; it might be an association, or partnership. It 
is not asked here that the defendant below shall be-estopped 
by his receipt. Quite the contrary is shown by the charge 
of the court; and we apprehend that if, instead of producing 
his receipt, it had been proved that he had said he had re- 
ceived the note on those persons, it would be sufficient evi- 
dence of its genuineness, in the absence of any proof to im- 
peach it, and when it was in his possession ; and the note is 
proof of the indebtedness. 

No doubt the plaintiff below was entitled only to recover 
the damage he sustained. But this court must intend that 
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there was evidence of such damage: such, for instance, as 
the death of the maker of the note, and the settlement of his 
estate without presentation of the claim within eighteen 
months; or his solvency at the time the note was in the at- 
torney’s hands, and subsequent insolvency. 








CHILTON, J.—This was an action on the case, brought 
by the defendant in error against Hair, as a member of the 
firm of Hair & Labuzan, for negligence as an attorney in 
failing to collect a certain note placed in the hands of said 
firm. 

It appears by the bill of exceptions, that the plaintiff read 
the receipt; which is as follows: 

* Livingston, May 22,1838. Received of Price Williams, 
Esq. an order drawn by B. S. Glover, directed to the cashier 
of the Branch of the Bank of the State of Alabama at Mobile, 
in favor of John P. Williams, or order, for a note on. John 
Fitts, Andrew Alsts and A. F. Adams, due the first of Janu- 
ary, 1837, for the sum of $890, which was deposited in said 
bank March 18, 1836; also, a note on John M. Walke and 
W. R. Sturdevant, for $800, dated 11th February, 1837, and 
due twelve months after date, and made payable to Bradley 
S. Glover, or bearer. All of which we are to sue for in the 
U. 8. court, collect and account for. (Signed) 

Harr & Lasuzan, attorneys at law.” 

Thereupon the circuit court charged the jury, that it was 
necessary for the plaintiff to prove the justness of the demand 
against the makers of the notes for negligence in regard to 
which the defendant was sued, but that the production of 
the attorneys’ receipt above copied, was prima facie evi- 
dence of the justness and validity of said notes, as a claim 
against the makers thereof, and that no other evidence thereof 
was necessary, unless the defendant had introduced evidence 
caleulated to throw doubt or suspicion on the justness or 
genuineness of the same. This charge was excepted to, and 
is the only error now assigned. 

It is insisted, that notwithstanding the receipt, it was in- 
cumbent on the plaintiff below, in order to charge the attor- 
ney; to prove that the note in respect to which he is attempt- 
ed’ to be charged, was signed by the payor. In support of 
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this position, we are referred by the counsel for the plaintiff 
in-error, to 2 Stark. on Ev. 134, where the author states, 
‘that the plaintiff, if he complains that he has lost the debt 
which was due to him by the former defendant, he must 
prove the existence of the debt, and if he has obtained judg- 
ment to recover it, he should prove the fact, if alledged, by 
an examined copy of the judgment roll.” The charge of 
the circuit court is not opposed to the law as laid down by 
Mr. Starkie, for the court charged the jury, it was incumbent 
on the plaintiff to prove the justness of the demand against 
the maker. The question is, whether the receipt is not pri- 
ma facie evidence, and here the authority fails of application. 
In Eccles v.' Stephenson, 3 Bibb, 517, which was an action 
against an attorney for negligence, the plaintiff offered in ev- 
idence the record of the suit which the attorney was retained 
to prosecute ; also, a copy of the original note upon which 
the action was founded. It was held, the copy note was not 
to be admitted as evidence, the original being the better proof, 
and the court adds, that the original, if produced, must be 
proven. 

In neither of the cases referred to by the counsel for the 
plaintiff in error, did the court consider the effect of a receipt 
executed by the attorney. It is clear that the plaintiff be- 
low can only recover such damage as he has sustained by 
the negligence of the attorney, who is bound to exercise or- 
dinary diligence in the prosecution of the business intrusted 
to his care: and that the onus of showing such damage de- 
volves upon the plaintiff; but while this is true, it by no 
means follows that the attorney may not, by his admissions, 
waive the necossity of proof of facts, which the party would 
otherwise be compelled to make. The receipt in the case 
before us, is the written evidence of a contract between the 
attornies and the plaintiff below, by which the former acknow- 
ledge they have received for collection a note on a third par- 
ty, specifying the amount, and the legal effect of the receipt 
is not only an acknowledgment, that the uote existed as a 
demand against the maker, but that the attornies would use 
due diligence in collecting the demand therein specified a- 
gainst the debtor. ‘The note igin the hands of the attornies. 
Is not produced. No suspicion is cast upon its genuineness 
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nor any proof of the want of justness in the demand which 
it evidenced. Under such circumstances, we think it was 
not incumbent on the plaintiff below to prove either the gen- 
uineness or justness of the demand, further than the produec- 
tion and proof of the receipt. This the court charged, was 
prima facie evidence of the genuineness and justness of the 
note, and we think the charge free from error. Weare bound 
to intend, in favor of the judgment, that the other proof ne- 
cessary to sustain the action was made, to wit, that by 
reason of the want of that diligence which the law re- 
quires, in respect to the collection of the note, the plaintiff 
below sustained damage commensurate with the finding of 
the jury. In Mardis’s adm’r v. Shackleford, 4 Ala. R. 493, 
it is said, that to establish negligence prima facie, it must be 
shown, (in addition to proof of the attorney’s receipt, and 
the solvency of the debtor,) that the attorney knew of the 
residence of the makers of the note, or could by the use of 
due diligence have found out that fact. We must, as we 
have stated, intend in this case, that the fact was shown, 
and that a prima facie case was thus made out. 

The view we have taken is not at all opposed to the de- 
cision in the Bank v. Huggins, 3 Ala. Rep. 206, where it is 
held, that in an action by the principal against an agent, for 
negligence in respect to a note, it devolved upon the princi- 
pal to show, before he was entitled to recover the amount of 
the note as damages, that the parties who remain bound to 
him are unable to pay ; otherwise the agent who was guilty 
of a breach of contract would be liable only for nominal dam- 
ages. ‘The case of Welland Canal Company v. Hathway, 8 
Wend. Rep. 480, isnot in point. In that case a receipt was 
given in these words: “ Received of William Hamilton Mer- 
ritt, agent W. C. C. the sum of £250, currency.” It was 
proved, that the letters W. C. C. were understood to mean 
the Welland Canal Company, and the question was, whether 
this was sufficient evidence in an action by the company a- 
gainst Hathway, of the fact that the plaintiffs composed a 
body corporate. The court decides, that the giving of the 
receipt does not operate as an estoppel upon the defendant, 
and that it was incumbent on the plaintiffs to prove their 
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corporate character before they were entitled to recover, the 
admission of the party could not dispense with the record 
evidence of the fact. Inthe case before us, no such objec- 
tion cat be urged against the admissibility of the proof, See 
3 Phil. Ev. C. & H’s Notes. 

Let the judgment be affirmed. 





COLLINS, Apm’r, v. BOYD. 


1, The statute authorizing a party who had sued out execution withina 
year and a day, which had been returned not satisfied, to sue out an alias 
at any time within ten years from the return of the original fi. fa , does not 
create a presumption of payment, and cast the burthen of proving it had 
not been paid on the plaintiff, in a proceeding to revive the judgment by 
sci. fa., or in an action of debt. 

2 When a surety proves that he has paid money for his principal, he is en- 
titled to recover without proving a demand; and in the absence of proof 
to the contrary, the presumption will arise, that the payment so made, is 
all for which the surety is responsible for the principal. 


Error to the Circuit Court of St. Clair. Before the Hon. 
G. D. Shortridge. 


Assumpsit for money paid, laid out and expended by the 
deféndant in error. On the trial, the plaintiff introduced ey- 
idence which shows, that in the year 1831, Benjamin Smith, 
who sued for the use of Gilbert Shearer, recovered a jadg- 
ment at law against Joel Chandler, for $520 23; also, that 
in the same year, Gilbert Shearer recovered a judgment 
against Joel Chandler, for $248 56; to reverse which, Joel 
Chandler sued out writs of error to the supreme court, and 
entered into bond with the defendant, Samuel Boyd, as his 
sutety. ‘These judgments were affirmed at the June term, 
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1832, and judgments rendered against Chandler, and Boyd 

as his surety. After the judgments were affirmed in the 

supreme court, Chandler filed his bill, and obtained an ‘in- 

junction to restrain the collection of $180 of said judgments. 

This bill remained undisposed of until the year 1844, when 

it abated by the death of Chandler. 

In 1844, executions at law were issued on said judgments, 
which were returned levied, but the property not sold for 
want of time. In 1845, Boyd filed his petition for a superse- 
deas, in which he alledged that Chandler, in his lifetime had 
paid all of said judgments except the amount enjoined, and 
that Chandler died in the winter of 1839, or 1840. A su- 
persedeas was awarded, and at the September term, 1845, 
the plaintiff in the judgments appeared, and issue being join- 
ed on the facts, a jury were impaneled, who returned a ver- 
dict, that they found that the sum of $180, the amount that 
had been enjoined had not been paid, and that the interest 
thereon, added to the sum of $180, amounted to $364 80, 
and that the residue had been paid. It was thereupon or- 
dered by the court, that the supersedeas that had been award- 
ed be made perpetual, except as to the sum of $364 80, and 
it was considered by the court, that the plaintiff recover of 
Boyd and his security this amount. This judgment was 
carried to the supreme court, and was reversed and remand- 
ed, but the record does not disclose what disposition was 
made of this application for writs of supersedeas. 

In 1847, application was again made for writs of superse- 
deas, upon the petition of Boyd, to supersede executions that 
had been issued on said judgments, and were then in the 
hands of the sheriff of Benton county, and in his petition, it 
is stated, that said executions had been entirely paid off, be- 
fore they were issued, and that the judgments, with interest 
and Gost, had been fully paid. These executions were su- 
perseded by the judgment of the circuit court of St. Clair, 
but it appears that this judgment was reversed by the su- 
preme court. 

* It appeared that Boyd had paid on said judgments to the 
sheriff of Benton county $364, who had at the time execu- 
tions in his hands, but the record does not disclose how the 
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residue of the executions have been settled, or whether they 
have been settled at all. 

On this evidence, the court charged the jury, that if they 
believed the evidence, the plaintiff was entitled to recover, to 
which charge the defendant excepted, and which he now 
assigns as error. 








Pops, for plaintiff in error, contended, that the debt which 
Boyd paid had been enjoined by Chandler. That the suit 
in chancery was depending eleven years, and then irregular- 
ly abated, without making Chandler’s executors parties, 
which he insisted could not dissolve an injunction previously 
granted by the court, and that as Boyd was not bound to 
pay the debt, he could not recover. 

He further insisted, that Boyd could not recover, as he had 
personal knowledge that the debt had been paid, the injune- 
tion having been granted on hisaffidavit. The bill was nev- 
er answered, thus raising a strong presumption that the fact 
of payment, as stated in the bill was true. 


A. J. Wacker, contra. 

The proof was clear and uncontroverted, that the money 
paid by defendant to the sheriff of Benton county, was paid 
by him as the security of plaintiff’s intestate. Therefore the 
charge of the court, that if the jury believe the evidence, 
they must find for the plaintiff, was proper. 

The chancery court record was important to rebut the pre- 
sumption that Chandler in his lifetime had paid off the judg- 
ment, and was cumulative proof that Boyd was his security, 
- and expianatory of the case and papers in evidence. Besides, 
the only objection that could be urged to that testimony was, 
that it was unnecessary. It could not possibly prejudice the 
plaintiff in error, or mislead the jury, and therefore furnishes 
no cause forreversing the judgment. Strawbridge v. Spann, 
8 Ala. 820. 

One execution having issued within a year and a day, an- 
other might issue at any time afterwards. From this it fol- 
lows, that the judgment could have been enforced against 
Boyd. This being the case, he has a right of action for the 
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acount paid by him. Clay’s Dig. 206, § 28; 3 N. H. 270; 
3 Ran. 490. 





DARGAN, J.—It is contended, that under the evidence 
introduced. by the defendant in error, the question, whether 
Chandler, in his lifetime, had paid off and settled the judg- 
ments in full, should have been left to the jury to determine; 
because the lapse of time between the issuance of the first 
execution in 1832, and the second execution in 1844, being 
-more than ten years, and Chandler having lived until 1839, 
_the presumption of law is, that he had paid the judgments; 
and. whether the evidence was sufficient to repel this pre- 
sumption, was a question to be determined by the jury. 

The act which is relied on as raising this presumption of 
payment, was passed in 1834, and is in the following Jan- 
guage: “When any execution shall have been issued on 
any judgment or decree of the supreme court, or any circuit 
-or'county court of this State, on any judgment of a justice of 
the peace, within a year and a day after the rendition of 
such judgment, or decree, which shall not have been return- 
ed satisfied in full, it shall be lawful at any time thereafter, 
to issue execution on such judgment, or decree, without suing 
out any scire facias to revive the same, and when an execu- 
tion has been sued out on any such judgment, or decree, 
within a year and a day from the rendition thereof, which 
shall not have been returned satisfied in full, such judgment, 
or decree, shal] not afterwards be presumed satisfied, or paid, 
without payment be entered of record, in the court in which 
the judgment or decree is rendered; or in case of a judg- 
mient:rendered by a justice of the peace, on the docket on 
whieh the judgment is rendered, or on the execution issued 
on such judgment or decree, unless no execution shall have 
been issued on such judgwent, or decree, for the space of 


ten years.” 
By the common law, if no execution had issued upon.a 
judgment in a year and a day, it must have been renewed 
by scire facias, or by action of debt, before execution could 
be issued thereon. The object of this statute was, to super- 
esede ‘the inecessity of bringing a suit, either by scire facias 
or action of debt, before an execution could issue, if an exe- 
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cution had been issued in a year and a day, and returned not 
satisfied, unless ten years had intervened between the return 
on said execution, issued withiu the year and the day, and 
the time of issuing the alias. But this statute was not in- 
tended to create a bar to a recovery on a judgment, although 
no execution had issued on the judgment within ten years, 
nor did it intend to create a presumption of payment, and to 
throw the burthen of proving it had not been paid on the 
plaintiff, in a proceeding to revive the judgment by set. fa., 
or in an action of debt. It merely intended to authorize the 
plaintiff in the judgment, if he had sued out an execution 
which had, been returned not satisfied, to sue out an alias fi. 
fa. at any time within ten years from the return of the origi- 
nal fi. fa. 

This being the just construction of the act, the lapse of 
ten years, would not have created the presumption of pay- 
ment, if suits had been instituted on the judgments by the 
plaintiffs therein, against the representatives of Chandler, and 
contequently if paid by Boyd, after the lapse of ten years, 
the law would not raise the presumption of payment against 
him, in an action for money paid, but in either case, the bur- 
then of proof would lie on Chandler’s representative, to 
prove payment. 

As the law does not raise the presumption of payment by 
Chandler, or his represeutative, the next question is, was there 
any proof introduced tending to prove payment, for the charge 
of the court being, that if the jury believed the evidence, the 
plaintiff was entitled to recover, can only be sustained upon 
the hypothesis that there was no conflict of proof, and none 
that tended to establish either payment by Chandler or any 
other defence relied on by the defendant. Such acharge.is 
permissible where there is no conflict of proof, and taking ev- 
ery fact as established, that the testimony tends to prove, still 
the plaintiff isentitled to recover. Dunn v. Nelson §& Hatch, 
13 Ala. 259. 

The evidence consisted of the transcripts of judgments at 
law against Chandler, the writ of error, and bonds on which 
Boyd was security ; the certificate of affirmance in the su- 
preme court ; the bill in equity filed by Chandler, praying to 
enjoin the sum of $180; the petitions of Boyd for writs of 
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‘supersedeas, the first of which, filed in 1845, stated, that 
Chandter in his lifetime had paid all of said judgments, ex- 
cept the amount enjoined, to wit, $180. The proceedings 
had on the application for the writs of supersedeas; after- 
wards, the payment by Boyd of $364. After this payment, 
@ second petition for writs of supersedeas by Boyd, stating 
that the entire judgments had been paid. This testimony 
establishes, that Boyd paid the sum of $364, as the security 
‘of Chandler, and there is not the slightest proof that this sum 
was paid by Chandler in his lifetime to the plaintiffs in the 
judgments at law, nor by his representatives after his death. 
Nor is there any proof in the record tending to contradict the 
fact, that Boyd, as the security of Chandler, paid this sum. 
This being the state of the proof, and the law raising no pre- 
sumption that Chandler or his representatives ever paid this 

sum, there is no error in the charge of the court. 

But it is contended, that a demand of Chandler’s represen- 
tatives, or notice to them of the payment made by Boyd, 
should have been shown; and in the absence of proof of 
either of those facts, the suit cannot be sustained, because it 
does not appear that Boyd had paid the whole amount for 
which he was bound as security, and it may be, that he will 
hereafter have to pay more, and upon such payment again 
sue, and that a security should not be permitted to pay up 
his liability in different sums, and at different times, and up- 
on each payment entitle himself toa right of action, without 
notice, or demand made of the principal. And if he would 
sue without demand, or notice, he must wait until he has 
extinguished all the liability outstanding against him. It is 
sufficient to say, that it does not appear that there is any 
thing now due to the plaintiffs in the judgments at law, and 
in order to render it necessary to decide the question raised 
in the argument, it was necessary for the defendant to show, 
that there was a balance still due on the judgments. In the 
absence of such proof, we would presume between these par- 
ties that the $364 paid by Boyd, extinguished his liability 
as the security of Chandler. Let the judgment be affirmed. 











| Mutton, J., not sitting. 
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STRICKLAND er at. v. BURNS. 


1. The general issue, or other plea in bar, admits the character in which the 
plaintiff sues. 

2. Where the declaration does not disclose that joint plaintiffs are man and 
wife, although the bill of exceptions is so entitled, such caption cannot be 
regarded as proof of the fact so recited. 

3. Where the plaintiffs sue jointly, proof of a liability from the defendant, to 
onc plaintiff alone, will be rejected, as it does not support the cause of 
action disclosed in the declaration. 

4. Where one is the agent of another to collect two promissory notes, and 
disposes of them to his own use, one in the purchase of land, and the other 
of personal property, the land, and other property, may be regarded in his 
hands as money, and assumpsit maintained for it. 


Error to the Circuit Court of Dallas. Before the Hon. 
N. Cook. 


Assumpsit by the plaintiff in error. 

The declaration containing the common counts does not 
disclose that the plaintiffs are husband and wife, but counts in 
assumpsit, on promises, to the plaintiffs jointly. Pleas, non 
assumpsit, statute of limitations, set off, and payment. 

A bill of exceptions found in the record, is entitled ‘ Bar- 
nabas Strickland, and Eliza Ann Strickland, his wife, v. 
George C. Burns,” and recites that on the trial of the cause, 


the plaintiff proved, that before the institution of the suit, the 


plaintiff Eliza Ann, held two promissory notes made by one 
Halil, payable to her at certain periods described, for $200 
each. That she gave these notes to the defendant for col- 
lection, who traded off one of the notes for a tract of land, 
and took the title to himself, and the other for horses and 
mules, and that the notes have been paid to the holders 
thereof. 

On motion of the defendant, the court excluded the evi- 
dence from the jury, on the ground that it did not support 
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the cause of action set forth in the declaration, and the plain- 
tiffs excepted. 

This is assigned as error. 


EE EEE 


G. W. Gayze, for plaintiffs in error. 

That B. and Eliza Strickland were man and wife, is shown 
by the bill of exceptions, which is a part of the record, and 
recognizes plaintiffs in the beginning of it, as man and wife. 
As it is no where else mentioned, the reasonable conclusion 
is, it was proved on the trial. 

If B. and Eliza Strickland were not man and wife, this 
matter should have been pleaded ia bar or abatement. In 
addition to the authorities cited in the opinion on yesterday 
to this point, are the following from our own court: ‘It is 
not necessary to prove that plaintiffs were partners. This 
should be pleaded in abatement.”’ Bell v. Cross & Co. 4 Ala. 
575. “In an action by a corporation, it is not necessary, un- 
der the general issue, to prove acorporate capacity.” Prince 
& Garret v. Com. Bk. of Columbus, 1 Ala. 241. 

The decision in Kenan’s ex’rs v. Starke & Moore, referred 
to by the counsel for the defendant in error, if it be the law, 
is a different case from this. There, the partnership was ad- 
mitted, but it was contended the debt was due individually 
to one of the partners. If, in this case, it is admitted that the 
debt was payable to Mrs. Strickland, the admission that 
plaintiffs were man and wife would concede to them a right 
of action jointly. That they were proved upon the trial to 
be manand wife, is clearly inferrible from the caption to the 
bill of exceptions, written by the judge himself. 

But, a motion to exclude evidence is not allowable until 
the evidence is closed, The words in the bill of exceptions, 
sno other evidence was offered,” do not mean that the evi- 
dence was closed, but that no other evidence was offered on 
that subject, viz: the subject of conversion, &c. by defendant. 


Honrer, contra. 

1. No joint cause of action was made out. That proved 
was to Eliza A. Strickland alone; and neither the pleading 
nor evidence disclose that the other plaintiff was her husband, 
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or had any such interest in the matter as would entitle him 
to join in the action. 

2. Even if there was not this fatal defect as to parties; it 
is clear the cause of action proved could not be recovered on 
the common counts. No receipt of money or its equivalent 
by the agent was shown. ‘Trover was the proper remedy. 
Even a special count ir assumpsit would not let in this proof, 
for a contract to collect for a consideration is not shown. A 
bare deposit to collect money from maker is shown, without 
any proof of consideration. 2Saund. on Plead. and Ev. 672; 
Chit. on Plead. and Con. to same effect; Baskin, adm’x; v. 
Sample, 6 Ala. 255; Hale’s (Wood’s adm’r) v. Brown, 11 
Ala. 87; Jones v. Hoar, 5 Pick. 285; 4 Id. 449; 7 Id. 133; 
10 Id. 161; and particularly, Willet v. Willet, 3 Watts, 277: 





COLLIER, C. J.—The general issue, or other plea in bar, 
it is said admits the character in which the plaintiff sues; to 
be such as is set out in the declaration. Carpenter & Rosé 
v. Whitman, 15 Johns. Rep. 208; State Treasurer v. Wig- 
gins, 1 McC. Rep. 468; Floyd v. Breckenridge, 4 Bibb’s R. 
14; Henderson’s adm’r v. Clark, 4 Bibb’s Rep. 391; Tho- 
mas v. Tanner, 6 Monr. Rep. 52; Champlin v. Tilley, 3 
Day’s Rep. 303; Harper v. Distrahan, 2 Mart. Rep. N. 8. 
389; Conrad v. Atlantic Ins. Co. 1 Pet. Rep. 388; Society 
of, &c. v. Paulet, 4 Pet. Rep. 480; Whittington v. Farmers’ 
Bank, &c. 5 Har. & J. Rep. 489. In assumpsit by the as- 
signee or trustee of an insolvent, it is not incumbent on the 
plaintiff to establish his right to sue in the character in which 
he describes himself, if the defendant pleads the general is- 
sue. Best v. Strong, 2 Wend. Rep. 319; Winchester v. U, 
Bank of Maryland, 2G. & Johns. Rep. 73. So it has-been 
held in action by husband and wife, the general issue admits 
the marriage. Buller’s N. P. 20. In Coombs and wife vy: 
Williams; 15 Mass. Rep. 243, which was assumpsit on a pto- 
missory note made to the wife when sole—averring the inter- 
marriage of the plaintiffs since the date of the note. The 
defendant offered to prove that the husband had a former wife 
living when he married the payee of the note, and the court 
rejected the evidence upon the ground that the defeuce 
should have been pleaded in abatement. 

65 
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This view of the law shows that if the declaration had de- 
scribed the plaintiffs as husband and wife, and disclosed a 
cause of action for which the latter might have sued alone, if 
sole, it would not be incumbent on the plaintiffs, under the is- 
sues, to prove their marriage, nor would it be allowable for the 
defendant to controvert it. But such is not the predicament 
of the cause—the plaintiffs, both in the writ and declaration, 
‘describe themselves by name, without reference to any par- 
ticular relation as existing between them; and the liability 
of the defendant is charged to be to them jointly. The bill 
of exceptions is entitled “ Barnabas Strickland and Eliza Ann 
Strickland, his wife, v. George C. Burns;” but the proof re- 
cited, shows that the transaction out of which the cause of 
action originated, was between the female plaintiff and the 
defendant, and that the defendant was liable to her alone. It 
cannot, in this posture of the case, be assumed that the plain- 
tiffs sued as husband and wife, and that this relation was 
proved to exist between them. The caption of the bill of 
exceptions cannot be regarded as proof of the fact it states— 
but must be treated as the recital merely of the counsel who 
drew the bill. In this view, the question is, whether in a 
joint action by two plaintiffs, it is sufficient to prove a liabil- 
ity to one? 

It is said to be perfectly well established that a misjoinder 
of plaintiffs is a ground of non-suit,!and is a fatal variance at 
the trial, as also is a joinder of too many defendants; but 
that the omission of a party who jointly promised, must be 
pleaded in abatement. Where the action is brought by seve- 
ral or against several, it must appear either that the promise 
was so expressly made, or that the plaintiffs in the one ease, 
or the defendants in the other, were partners, and that the 
contract was made in behalf of all; this is a consequence 
which usually follows from proof of the partnership itself: 2 
Starkie’s Ev. 45, 6th Am. ed.; Baker v. Jewell, 6 Mass, Rep. 
460; Kenan v. Starke and another, 6 Ala. Rep. 773; 1 Chit. 
Plead. 13, 14, 20, 23, 307, 452, 9th Am. ed. This beingthe 
law, it was clearly competent for the circuit court to instruct 
the jury, that the evidence did not support the cause of ac- 
tion disclosed in the declaration. 

Even where the defendant has fraudulently possessed him- 
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self of the plaintiff's goods, the latter may in some instances 
waive the tort, and treat him as a purchaser. Lamb v. Clark, 
5 Pick. Rep. 193; Miller v. Miller, 7 Id. 133. In Whitwell 
etal. v. Vincent, 4 Pick. Rep. 449, it was held, that if a per- 
son without authority sell goods belonging to another, and 
receive a negotiable note in payment, the owner may waive, 
the tort and bring an action against him for money had and 
received, to recover the proceeds of the sale.. See Willet v. 
Willet, 3 Watts’s Rep. 277; Webster v. Drinkwater, 5 Green- 
leaf’s Rep. 319; Stackett v. Watkins’s adm’r, 2G. & Johns. 
Rep. 343. So, where a tenant in common sold trees grow- 
ing on the land, it was decided that he was liable in an ac- 
tion for money had and received, if he received payment ei- 
ther in money, goods, or real estate. Miller et al. v. Miller, 
7 Pick. Rep. 133. To entitle the plaintiff to maintain an 
action for money had and received, it is not indispensable for 
him to prove that money actually came to the defendant’s 
hands. Where property, either real or personal, is received 
as Money, or as money’s worth, the plaiutiff may elect so to 
treat it, and recover accordingly. Stewart v. Conner, 9 Ala. 
Rep. 803. Thus, where an insurance br®ker having received 
in an account with an underwriter for a loss upon a policy, 
whereupon the name of the underwriter was erased from the 
policy, it was holden that the principal might maintain an 
action for money had and received against the broker, al- 
though he had not actually received any money from the un- 
derwriter; for the broker having deprived the plaintiff of his 
remedy against the underwriter, and having received credit 
in account for money, he was estopped from saying he had 
not the sum in his hands for the plaintiff’s use. Andrew v. 
Robinson, 3 Camp. Rep. 199. So, where a person buying 
three pieces of goods, had double pieces delivered to him by 
mistake, which he never returned, it was decided that the 
vendor might recover the difference of value, in assumpsit for 
money had and received. Bours and another v. Watson; 
Const. Rep. So. Caro. 195. See also Fairbanks v. Black- 
ington, 9 Pick. Rep. 93. 

In the case at bar, the defendant was the agent of the fe- 
male plaintiff; for the collection of two promissory notes, of 
which she was the payee—instead of collecting them of the 
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maker, as his authority required, he negotiates them with a 
third person in the purchase of land, mules and horses for his 
own benefit. By thus disposing of the notes, the defendant 
made himself the plaintiff’s debtor, if the latter elected thus 
to treat him; and he cannot now insist that he wrongfully 
disposed of them, and what he received for them has not 
been converted into money. As it respects the plaintiff, the 
land and other property may be regarded as money, and the 
defendant would be estopped from setting up the reverse as 
a defence, if the action was properly brought. But for the 
defectiveness of the proceedings as it respects the right of the 
plaintiffs, or the want of adaptation of the proof to the decla- 
ration, the judgment must be affirmed. 














Ex ports TOBIAS*BERG. 


}. The revocation by the county court, of a license which had previously is- 
sued, is not a matter which can be inquired of by writ of error. Wheth- 
er, if the action of the court was erroneous, it might not be controlled hy 


mandamus—quere. 
Error to the County Court of Mobile. 


Lispsay & Locxwoon, for Berg. 
Bautpwin, Attorney-General, contra. 


CHILTON, J.—The county court of Mobile, as appears 
by the record, after the passage of the late law increasing 
the amount to be paid by retailers of spiritous liquors, in or- 
der to obtain a license to retail, at the same term in which 
license had been granted under the previous statute, upon 
due notice, revoked the license, and ordered a license to is- 
sue under the statute then in force. To review this order 
the case is brought to this court. 
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This is not such a proceeding as can be reviewed on error, 
Indeed no writ of error appears to have been sued out. We 
know of norule of practice which would authorize us to take 
jurisdiction of the case inthe manner in which it is present 
ed. Ina proper case, if the county court should refuse a 
compliance v ith the law, in the matter of granting license, 
we might control it by mandamus, but the law furnishes na 
warrant for reversing such proceedings on error. 

Let the cause be dismissed. 

















BRADFORD v. BISHOP. 


1. The omission by an indorsee, for nearly two years, to sue out an alias ex- 
ecution upon a judgment obtained by him against the maker, the sheriff 
having failed to return the original execution, in the absence of any ex- 
cuse for such neglect, discharges the indorser from liability. 


Writ of Error to the Circuit Court of Coosa. Before the 
Hon. Geo. Goldthwaite. 


Tue defendant in error, brought assumpsit against the 
the plaintiff, as indorser of a promissory note, made by John 
W. Bishop to the plaintiff, Bradford, and by him indorsed to 
the defendant. P 

The declaration avers the making of the note by John W. 
Bishop to Bradford, and that he on the same day indorsed it 
to the defendant in error, for a valuable consideration. That 
suit was brought against the maker to the January term, 1839, 
of the county court of Talladega county, which was the 
county of the residence of the maker, and which was the 
first court to which suit could be brought after the note fell 
due. The declaration alledges, that the writ was placed in 
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the hands of the sheriff on the 15th January, 1839, and was 
returned by him, not found; and thereupon the suit in the 
county court was dismissed, and suit brought against the 
maker to the circuit court of Talladega county, which was 
the first court to which suit could be brought, after the coun- 
ty courtheld in January, 1839. It is also averred, that at 
the November term, 1839, of the circuit court of Talladega, 
the defendant in error recovered a judgment against. the 
maker for the amount of the note, less the amount of eredits 
indorsed on it, on which judgment execution issued on the 
13th March, 1840, and placed in the hands of the sheriff of 
Talladega, who failed to return said writ, and also failed to 
execute the same. The declaration then avers, that on the 
11th day of March, 1842, an alias execution was sued out on 
said judgment, and placed in the hands of the sheriff of Tal- 
ladega, which was returned by the sheriff, “ there is no goods 
and chattels, lands or tenements, to be found in my county, 
to make the money on this fi. fa.” By means whereof the 
said Bradford became liable, &c. 

The defendant filed several pleas: 1. Non-assumpsit. 2. 
Payment. 3. Set off. 4. That the defendant was not lia- 
ble on said indorsement, because the judgment described in 
the declaration had been assigned, and transferred by the 
plaintiff, Lewis Bishop, to Simeon Douglass, and Wm. Mc- 
Lane, for a bona fide and valuable consideration. 5. That 
said judgment was satisfied as to the plaintiff, by the transfer 
of it to Douglass and McLane. 

The plaintiff demurred to the 4th and 5th pleas, and the 
demurter was sustained by the court; and took issue on the 
Ist, 2d,and 3d pleas. Upon the trial, the plaintiff read the 
note, and produced the transcript of the records of the county 
court of Talladega, showing the issuing of the writ, the re- 
turn of not found, and the dismissal of the suit as stated in 
the declaration, and also the transcript of the judgment against 
thé mdker in the circuit court of Talladega, the issuance of 
the executions, and the return as alledged. There was ino 
other evidence of the insolvency of the maker, than that af- 
forded, by the judgment and return on the execution. 

The defendant below moved the court to charge the jury, 
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1. That the plaintiff’s right to recover depended on the in- 
solvency of the maker. This charge the court gave. 

2. That it was incumbent on the plaintiff to prove this in- 
solvency, after the recovery of the judgment against the mak- 
er; which was also given. 

3. That the execution and return thereon, as shown by 
the record, is not evidence of the maker’s insolveney ; which 
tite court refused. 

4, That the return on the execution, which issued the 11th 
March, 1842, was not evidence of the insolvency of the mak- 
er, anterior to that date; which was refused. 

The defendant then moved the court to exclude from the 
jury as evidence, the transcript of the record of the suit a- 
gainst the maker, as it did not tend to prove the insolvency 
of the maker of the note; this motion was refused, and the 
plaintiff in error excepted. 

The errors assigned are—1l. The sustaining the demurrer 
to the 4th and 5th pleas. 

2. The ruling of the court, as shown in the bill of excep- 
tions. 


: ae 





Morris and Tovt, for plaintiff in error. 

1. The statute, Clay’s Dig. 383,,¢ 12 and 16, is a substi- 
tute for demand and notice required by the law merchant. 
Pearson v. Mitchell, 2 Ala. 736; Reese v. White, 2 Ib. 306. 

2. Suit to the first court, does not of itself fix the Jiabil- 
ity of the indorser. ‘The drawer must be prosecuted with 
diligence to insolvency, and the sheriff’s return of ‘no proper- 
ty” is evidence of the fact of insolvency. The statute does 
not relieve the party from diligence. Clay’s Dig. 383, $ 12, 
16; Hogan v. Vance, 2 Bibb, 35; Duncan v. Littell, 2 Ib. 
424; Reese v. White, 2 Ala. 306. 

3. If there be unreasonable delay, and no excuse, the in- 
dorser is discharged ; such must be the spirit of the law; ifa 
party may delay one year, he may delay ten; how cam'the 
court draw the line. 

4, Who can say but the first execution, not returned or 
accounted for, has been satisfied, or that J. W. Bishop; the 
drawer, was then amply solvent. 
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5. The execution and return should have been excluded. 
The 4th charge should have been given. 

6: The declaration is bad; it contains no averment of the 
insolvency of Bishop, nor excuse for delay until 1842, in pro- 
curing return of no property. 

7. The assignment of the judgment, as shown in the re- 
cord, is a satisfaction as to Lewis Bishop. The stipulations 
shown in the assignment are independent, the title in the 
judgment thereby passed unconditionally from Bishop. If 
Bishop has been paid, he should not be permitted to have an- 
other satisfaction. 











L. E. Parsons, contra. 

1. The return of “no property” by the sheriff is sufficient, 
if the other requisites of the statute have been complied with: 
Reese v. White, 2 Ala. 308; Goodall v. Stuart, 2 H. & M: 
105; Mackie v. Davis, 2 Wash. 233. And when made is 
conclusive to that point. 4 Ala. 536. 

2. If the money could have been made out of the maker of 
the note, during the interim between the return day of the ex- 
ecution issued the 13th of March, 1840, and the one issued 
March 11, 1842, which was returned “ no property,” it could 
have been shown in defence by Bradford, and he could have 
done it by Bishop himself, if such been the fact. (Bishop 
the niaker. ) 

3. The assignment of the judgment is no satisfaction of it; 
and the suit is properly brought in the name of Lewis Bishop, 
the indorsee. Brown v. Foster, 4 Ala. 282; Sawyer v. Brad- 
ford; 6 Ala. 577. 

4. Was the execution void? -The judgment entry states, 
“this judgment is to be credited,” &c. This leaves the ex- 
act amount for which the execution issued. There is no- 
thing unjust in the use of the execution. At most, it is an 
irregularity of which Bradford cannot complain. A greater 
amount was not due, and could not have been collected: It 
was quite as effectual as a larger one, to ascertain Bishop’s 
insolvency. If an execution is not void, it possesses all the 
vitality, as to strangers, which belongs to one regular in ev- 


ery particular. 
&. The suit to the first term takes the place of demand 
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and protest. After demand and protest, the holder is not 
bound to sue, except within time to save the bar of the sta- 
tute. So after judgment, the lapse ofa term, or in this case, 
three terms does not release the indorser. _ 











DARGAN, J.—By the rules of the law merchant, in or- 
der to fix the liability of an indorser of a promissory note, it 
was necessary to make demand of payment of the maker, 
and upon his refusal to pay, to give notice to the indorser; 
these things being done, the liability of the indorser was fix- 
ed, and he might be forthwith sued, without taking any fur- 
ther proceedings against the maker. 

Our statute has altered the law merchant in this respect, 
and in order to charge the indorser of a promissory note, not 
negotiable in bank, the indorsee must sue the maker in the 
county of his residence, to the first term of any court to which 
the suit can be properly brought, after the note falls due ; or 
if it be indorsed after maturity, then to the first court after 
such indorsement is made, and upon the recovery of a judg- 
ment, and the return of no property made by the sheriff on 
the execution issued thereon, then he can sue the indorser. 

The liability of an indorser is not fixed by commencing 
suit, and recovering judgment ; but the return of the sheriff, 
“no property,” on the execution issued on the judgment, is 
a pre-requisite to the indorser’s right of action. Reese v. 
White, 2 Ala. Rep. 306. It is true, that the law requires no 
other evidence of the insolvency of the maker, than the com- 
mencement of the suit to the first term to which it can 
be properly brought, the recovery of judgment, then the is- 
suance of execution, and the return of “no property” by the 
sheriff. But in our opinion, due diligence should be used, not 
only to recover the judgment, but after it is recovered, to 
have execution issued, and the return of “ no property” made 
by the proper officer. The statute does not prescribe at what 
time execution shall issue after the rendition of the judgment, 
but we think the spirit and intent of the act is, that the in- 
dorsee shall use ordinary diligence in prosecuting the note to 
judgment, after the suit is commenced ; and after judgment. 
is rendered, in procuring the return of no property on the 
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exécution ; and that unreasonable delay, or negligence, in 

prosecuting the suit, or having the execution returned “no 

property,” will discharge the indorser. For until this return 

is made, the liability of the indorser is not fixed. And al- 

though the indorsee may use due diligence in performing the 

first pre-requisite to the liability of the indorser, yet this will 

not excuse negligence, or laches, in performing the other. 

The judgment was rendered in due time, and the original 

fi: fa. duly issued, but it never was returned by the sheriff. 

Yet the defendant in error, under our statute, could have is- 

sued an alias, notwithstanding the original never was return- 

ed. Spence v. Campbell, 4 Ala. 543; The Bank at Mont- 

gomery v. Curry, at the last term. The defendant in error, 

héwever, neglected to have an alias issued for nearly two 

years after the term of the court to which the original was re- 

turnable ; during all this time the liability of the indorser'was 
conditional ; and if the indorsee can neglect to sue out: an’ 
execution for two years, and then do it, and fix the liability 

of‘ the indorser, may he not at almost any distant period of 
tite? We think such a construction would be opposed to 
the'intention and spirit of the act. The act does not pre- 
stribe the degree of diligence the indorsee shall use, in pr os- 
ecuting the suit after it is instituted; nor when the judg- 
ment shall be rendered, or the execution returned “no pro- 
petty.” We think this was properly omitted by the legis- 
lature, for any fixed rule prescribing when the jndgment 

should be rendered on the fi. fa.and returned no property,might: 
frequently discharge an indorser, without laches, or neglect: 
on'the' part of the indorsee, But as the statute does not pre~' 
seribe the diligence to be observed by the indorsee, after suit 

brought, he is therefore bound to ordinary diligence. 

We therefore hold, that the omission of the defendant in 
etror, to sue out an alias execution for nearly two years af. 
ter'the'term to which the original was returnable, in the ab- 
sence of any excuse for such neglect, discharges the indorser 

. from liability. In this conclusion we are sustained by’ the’ 
authorities in the cases of Bishop v. Beazly, 6 Black. 127; 1 
Bibb, 542 ;' 4 Peters’ Sup. C. Rep. 366; 6 Leigh’s R. 386. 

It has also been contended, that the failure of the sheriff 

to return the execution, whereby he was made liable to the 
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plaintiff for the amount thereof, discharges the indorser. We 
should be inclined to differ from the plaintiff's counsel upon 
this question, but as the judgment must be reversed on the 
first question, it is not necessary to examine the other. 
Let the judgment be reversed and the cause remanded. 














BEALL v. LEDLOW. 


1. The declaration of a party in possession of personal property, that it is 
not his, but belongs to his father, is competent testimony for the father, 
against a creditor of the son. 

2 It is no objection to the competency of declarations made by a party to 
the suit, that they were made after the suit was commenced. 

3. An execution being levied on aslave as the property of L. L., was claim- 
ed by A. L., who proved a loan of the slave to L. L.,—Held, that the proof 
by A. L., that a house and lot on which L. L. resided, had been conveyed 
to him, A. L., was wholly irrelevant. 

4. A statement in writing, not under seal, or proved, or recorded, setting 
out the loan of a slave by A. L. to L. L., is not competent testimony in a 
controversy between A. L. and a creditor of L. L., without proof that the 
slave was delivered to L. L., simultaneously with the execution of the in 
strument. 


Writ of Error to the Circuit Court of Tuscaloosa. Before 
the Hon. T. A. Walker. 


-Joun W. Beart, having judgment against Lewis Ledlow, 
sued out a fiert facias thereon, which was levied on a slaye 
- by the name of Joe, and thereupon Adam Ledlow interposed 
-a claim to the property. 

On the trial of the right of property, as appears from a bill 
of exceptions, it appeared that Elizabeth Ledlow, by her next 
friend Lewis Ledlow, had sued the plaintiff in error for slan- 
der, in which she was defeated, and a judgment rendered a- 
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gainst her next friend for costs, on the 27th March, 1846. 
The judgment was for $463 78, and the execution was lev- 
ied on the 15th April, 1846. 

The plaintiff also proved, by several witnesses, that the 
slave had been in the possession of the claimant since 1840, 
that he hired him out, and exercised other acts of ownership 
over him. That Rebecca Ledlow, the wife of Lewis Led- 
low, sometimes claimed the hire, on account of the intem- 
perance of Lewis. ‘That Lewis Ledlow sometimes hired the 
slave, and received the hire. It was proved that the claim- 
ant had said, that he had suffered things to go on too loosely 
in regard to Joe, that he believed the case would go against 
his son, and that he must get him back again, to keep him 
from being liable for his son Lewis’s debts. 

The claimant proved, that frequently during his possession 
of the slave, Lewis had declared that the slave did not be- 
long to him, but to his father, Adam Ledlow. The plain- 
tiff objected to this testimony, but his objection was over- 
ruled. The claimant also proved, that the plaintiff, after 
the interposition of the claim, had said, that he knew the pro- 
perty belonged to Adam, but that he would make it liable. 
This was also excepted to by the plaintiff. 

The claimant then offered in evidence, a deed for a house 
and lot, proved to be occupied by Lewis Ledlow, made to the 
said claimant, by one Sheppard, for the purpose of showing 
that Lewis was in possession of Adam’s property, and slave. 
To this also the plaintiff excepted. 

The claimant also proved the execution, on the day of its 
date, of the following instrument: ‘ This is to certify, that 
I, Adam Ledlow, have put my‘son Lewis, in peaceable and 
quiet possession of the houses and lots, in the town of North 
Tuscaloosa, that I purchased from Ivey Sheppard. I have 
also sent a negro boy with him to help him to put the lot in 
good repair. These houses and lots are to be at my com- 
mand at any time I call for them, and the negro boy Joe also. 











This 6th October, 1840. his 
ADAM * LEDLOW. 
Attest: JonatHan Pounps. mark. 


This was objected to, because not under seal, and proved, 
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and recorded, as required by the statute of frauds; but the 
objection was overruled. and the plaintiff excepted. 

The court charged the jury, that if the slave belonged to 
Adam Ledlow, in 1840, and had remained in Lewis’s posses- 
sion for three years, yet if it wastaken into Adam Ledlow’s 
possession before the judgment rendered in the action of slan- 
der in favor of the plaintiff in execution, the slave was not 
liable to satisfy the execution. 

2. That the plaintiff in execution was not a creditor with- 
in the meaning of that term in the 2d section of the statute 
of frauds, upon a question of pretended loan, until he obtain- 
ed judgment in the action of slander. ‘'T'o these charges the 
plaintiff excepted, and moved the court to charge, that if the 
slave had remained in the possession of Lewis for three years, 
without demand made and pursued by due course of law, or 
without deed recorded, and that Adam Ledlow had taken the 
slave from the possession of his son, with the view of defeat- 
ing the execution which Beall was expected to have against 
him, the slave was liable to satisfy the execution; which the 
court gave, but added, it was necessary for Beall to prove, 
that Adam did not regain the possession, until after the rendi- 
tion of the judgment in the action of slander. 

3. That if the jury believe the evidence, they must find 
for the plaintiff, which the court refused to give, and he ex- 
cepted. 

The matters of law arising out of the bill of exceptions, 
are now assigned as error. 














B. F. Porter, for the plaintiff in error. 

1, The loan wasa nullity so far as concerned the cre- 
ditors of the loanee, though the lendor obtained possession 
after the lapse of three years. Myers v. Peek’s adm’rs, 2 
Ala. R. 648; Boyd et al. v. Stainback et al. 5 Munf. 305; 
Meaux v. Caldwell, 2 Bibb, 244; Withers v. Smith, 4 Bibb, 
170; Gay v. Mosely, 2 Munf. 443. 

2. The decisions as to the registry acts, the law relating to 
fraudulent acts, or loans, are built upon different grounds. In 
the first, notice will defeat a lien ; in the last, notice is ineffec- 
tive, if the three years have elapsed. Smith & Co. v. Zur- 
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cher,-9 9 Ala. Rep. 208; Myers v. Peek’s adm’rs, 2 Ib. 648, 
659. 

3. The evidence admitted by the court was not legal. 
‘The deed, or writing, had not been recorded, and the declara- 
_ tions of the lender to the extent proved, were not admissible. 
Clay’s Dig. 254, $ 2. 

4. Under the evidence, the loanee having possession for 
more than three years, without demand made and pursued by 

the lender, and no reservation, loan or limitation, having 
been declared by deed proved and recorded, plaintiff in exe- 
cution was entitled to recover. Under the ,act, these make 
out, as to creditors and purchasers, a conclusive, not disputa- 
ble ownership in the loanee. Myers v. Peek’s adm’r, supra; 
Boyd, &c. v. Steinbach, &c.'5 Munf. 305. See also on first 
point, Oden v. Stubblefield, 4 Ala. R. 40. 











E. W. Peck, contra. 

1. As to the declarations of Lewis Ledlow, they were pro- 
,perly admitted on the authority of Webster v. Smith, 10 Ala. 
429. 

2. Although the slave had been in the possession of the 
defendant in the execution by loan, yet as the lender had re- 
sumed the possession before the plaintiff in error had acquir- 
ed alien, the slave could not afterwards be taken to pay the 
borrower’s debt. Maull v. Hays, 12 Ala. 499. 


COLLIER, C. J.—The declaration of the defendant in 
execution, previous to the recovery of judgment by the plain- 
tiff, and while he was in possession of the slave in question, 

_that he was the property of claimant was clearly admissible. 
_ See McBride v. Thompson, 8 Ala. Rep. 650; Webster v. 
Smith, 10 Ala. 429. Wecannot conceive of any well found- 
_ ed. objection to the declarations of the plaintiff, though made 
after the interposition of the claim of property ; as they are 
evidence against himself only, it is perfectly immaterial when 
_ they were made, and certainly are not less potent because 
_they were of recent date. 
- How the deed for the house and lot from Sheppard to the 
claimant, could in any degree tend to establish the title of 
the latter to the slave, we are unable to discover. To this ® 
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point we have given much and anxious consideration, and 
are constrained to think, that the title to the lot and slave 
are not necessarily, or even presumptively in the same indi- 
vidual. The proof of the claimant’s title to the lot, had not 
the remotest connection, so far as the record informs us, with’: 
the matter in issue, viz: whether the slave was subject ‘to 
the plaintiff’s execution. It cannot be intended that the evi- 
dence was relevant, even conceding that a bill of exceptions, 
where it is inexplicit, shall be construed most strongly against 
the party excepting. See 2 Phil. Ev. C. & H’s Notes, 436, 
et seq. 

The writing which was drawn by the witness, Pounds, at 
the request of claimant and his wife, in October, 1840, would 
be competent as the declaration of the claimant of the cir- 
cumstances under which he delivered the slave to the defend- 
ant in execution, if at the time he subscribed the paper, the 
slave was in his possession. By other testimony it would be 
competent to show the fact of possession by the claimant; 
but neither the deposition nor the writing itself, nor any tes- 
timony in the cause, prove that the slave was delivered to 
the defendant in execution simultaneously with the making 
of it. Nor does it appear whether the claimant had posses- 
sion of him in October, 1840, or until he was delivered to 
the claimant, or his agent, by the defendant. In this predic- 
ament of the case, the citations we have made from our own 
decisions, show that the declaration should have been reject- 
ed, because there was no res gestae on which its admission 
could'be rested. 

The first charge given, will not perhaps bear the test of 
legal criticism. It narrowed the inquiries of the jury too 
much, and relieved them from the necessity of considering’ 
the claimant’s title since 1840, if he obtained possession of 
the ‘slave before the judgment for costs was rendered against 
the defendant in execution. In respect to the second charge, 
it conforms to the law as laid down in Maul v. Hays, 12 Ala. 
Rep. 499. In that case, this court decided, that although a 
slave had been lent, and continued in the possession of the 
borrower for more than three years, without the registration 
required by the statute of frauds, if the owner resumes-the 
possession before any creditor of the borrower has acquired-a: 
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lien upon it, it cannot afterwards be made subject to the debts 
of the borrower. This decision is so explicit upon the points 
on which, judging from the record before us, the case at bar 
must turn on a future trial, we decline the consideration of 
the questions arising on the plaintiff’s prayers for instruc- 
tions. 

We have but to add, that the judgment is reversed, and 


the cause remauded. 























GILL er au. v. TITTLE. 


1. A deed conveying a slave, to the children of Joseph Gill and Nancy Gill, 
(describing the children by name,) “ which said negro girl, and her in- 
crease, if any, at, and after his, the said Gill’s death, and of his said wife 
Nancy, the above negro, and increase, if any, to be equally divided among 
the whole of the above named children, with the increase of the said 
Nancy’s heirs, with the said Joseph; and I warrant, &c. the aforesaid ne- 
gro gitl Phebe, to the said described heirs of Joseph Gill, and their heirs 
forever,” &c.; gives to the father and mother a life estate in the slaves, 
with remainder at their death to the children; and the father having sold 
the slave, a court of chancery will entertain a bill, and require the pur- 
chaser to give security to protect the interests of those in remainder. 


Error to the 25th Chancery_District. Before the Hon. D. 
G. Ligon, Chancellor. 


E. W. Peck, for the plaintiffs in error, made the following 
points : 

_1, That the parents took an estate for life, by implication ; 
or, 

2. That the parents, during their lives, and the life of the 
survivor, were entitled to the possession and use of the pro- 
perty for the purpose of supporting themselves and rearing 
their children, and that the right of the children to the pos- 
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session, was intended to be postponed until after the death of 
their parents. 

In construing this instrument, the court will endeavor to 
arrive at the intentions of the donor. To do this, it will be 
necessary to look, not only to the language of the deed, but 
also, to the relations and condition of the persons named in it; 
and, as the language employed is very inartificially used, if 
necessary, it may be transposed, and that which seems to be 
clearly understood, may be supplied. By doing this, the in- 
tention and meaning of the donor, which otherwise are left 
in doubt, will appear manifest. On the subject of construc- 
tion, see Bates & Hines v. the Bank, 2 Ala. 477, et seq. 

A devise over after the death of the wife, the law, in such 
case, presumes the intention to be, that the widow shall be 
tenant for life. 4 Kent’s Com. 541, and note. 

If A devise land to his heir, after the death of his wife, this 
isa devise by implication to the wife for life. Willis v. Lu- 
cas, 1 P. Wms. 472, 473. 

If a testator gives to his heir after the death of A, he plainly 
means that his heir shall not take during the life of A: it is 
necessarily to be implied, that he means A to take during his 
(A’s) own life. Aspenwall v. Petvin, 1 Cond. Eng. Chan. 
Rep. 280. 

2. If, however, the phraseology be left as it is used by the 
donor, I think it manifest, the donor intended, at least, that 
the parents should have the use of the property during their 
lives, and that the possession of the children should be post- 
poned until that time; when they should be entitled to take 
the possession, and make the division contemplated by the 
deed. It is reasonable to suppose the donor meant the pos- 
session should immediately pass to the children—they were 
then young, and wholly unable to manage it; besides, how 
could so many persons have the possession of a single slave. 
It must have been foreseen, that in all human probability, 
before the death of both parents, the children would be mar- 
ried and scattered no one could tell where. Does not this rea- 
soning show, that the donor could not have meant that thie 
title and possession of the slave should pass immediately, and 
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the right to divide it, should be postponed to such an uncer- 
tain and distant time ? 











Earnest & Witcox, contra. 

A bill quia timet can only be filed to preserve an interest 
or estate to accrue at some subsequent period, and can never 
be made a substitute for an action of trover or detinue. In 
this case, the absolute interest in the slaves vested immedi- 
ately upon the execution of the deed, in the “children” of 
Joseph Gill and his wife Nancy. The immediate, absolute 
and vested interest being in the children, the action of trover, 
or detinue, was the proper remedy; and law affording ade- 
quate relief, chancery has no jurisdiction. But the property 
is to be divided at the death of Joseph Gill. See 6 Port. 9. 
The same rule applies here, and Joseph Gill takes no interest 
whatever. The case of Thomas v. Wallace, 5 Ala. Rep. 
268, is analogous. In that case, the court says concerning 
the interest of Mrs. West, “after a very deliberate examina- 
tion, we have arrived at the conclusion, that it was intended 
by the grantor that she should take none whatever except on 
a contingency,” §c. Here, there was no contingency even 
on which Joseph Gill could take an interest. See also the 
case cited by the chancellor, 2 Bibb, 55. 


CHILTON, J.—The bill is filed by the complainants to 
protect their interest in certain slaves therein named, against 
a threatened injury on the part of the defendant, who has an 
estate for the life of the complainants’ father and mother, and 
who, the plaintiffs pray, may be required to give security for 
the forthcoming of the slaves after the termination of such 
estate. 

The title set up by complainants is derived under a deed 
from one Robert Freeman, which is made an exhibit to the 
bill, and is in the following words: 

“Georgia, Oglethorpe county. 

“To all to whom these presents may come, greeting :— 
Know ye, that I, Robert Freeman, of the county and state 
aforesaid, for, and in consideration of the natural love and af- 
fection which I have and do bear towards the family of chil- 
dren of Joseph Gill, of the county and state aforesaid: that 
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is to say, John L. Gill, Lucinda Gill, Marshall M. Gill, and 
Joseph M. Gill, and the heirs that he, the said Joseph Gill, 
may have by his present wife Nancy Gill, if any more there 
should be ; that I do by these presents, give and grant to the 
said family of children, and to the further increase, if any, 
one negro girl Phebe, and her increase, which said negro girl, 
with her increase, if any, at, and after his, the said Gill’s 
death, and the death of his said wife Nancy, the above negro 
and increase, if any, to be equally divided among the whole 
of the above named children, with the increase of the said 
Nancy’s heirs, of the said Joseph; and I do, for myself, my 
heirs, executors, administrators and assigns, and no further, 
warrant, and forever defend, the aforesaid negro girl Phebe, 
to the said described heirs of Joseph Gill, and their heirs for- 
ever. In witness whereof, I have hereunto set my hand and 
seal, this 18th of December, 1812. 
Rosert Freeman, [seal.}” 











(Signed, and duly attested.) 

The answer of James Tittle, the defendant, avers a pur- 
chase of the slaves by him from Peter Tittle, who purchased 
from Joseph Gill, the father of the complainants, and demurs 
to the bill. : 

The chancellor was of opinion, that the deed vested an 
absolute estate in the children, and that having a present 
right of action at law, they had no grounds for a resort to 
equity. His decision is based upon the case of Robison v. 
Pitman, 2 Bibb, 55, where a gift of slaves was made fo com- 
mence after certain lives, viz., the lives of the father and mo- 
ther of the donees; held not to vest a life estate in the mother 
by implication, but left the title in the original donor until 
the happening of the contingency upon which the estate was 
to vest in the children. This authority, if scrutinized, will 
not sustain the decree of the learned chancellor. The case 
cited is not at all parallel with the case at bar. In that case, 
no title vested by virtue of the deed, until after the death of 
the father and mother, which was the period fixed for its 
commencement. In this case, the donor makes a present di- 
vestiture of title, and the only question is in whom it vests. 
According to the general and well settled rules of construc- 
tion of agreements, (see them laid down in Bates & Hines v. 
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The Bank, 2 Ala. R. 477, 478,) we think there can be but 
little difficulty in arriving at the true meaning and intention 
of the donor in the present case. The gift was to be equally 
divided among the children, after the death of their father 
and mother. What disposition was to be made of the pro- 
perty in the mean time? This must be arrived at by con- 
struction. ‘The children were very small at the time of the 
gift—they could not hold the property in severalty—some 
one must hold it; but they grow up and marry and leave the 
paternal roof, as is the case here. Why is it that they may 
not then take the property, and have a division by sale or 
otherwise, so that the object of the donor, if it was to provide 
for them solely, might be effected? The reason is obvious. 
The donor knew the children would share in common with 
the parents, the benefit of the slave while in possession of the 
latter, he therefore intended the parents during their lives 
should have the slaves, and at the death of the survivor, 
should be equally divided among the children. This is the 
eonstruction which the parties themselves have placed upon 
the gift, as is shown by their conduct in relation to it. The 
gift was delivered to the father;—near forty years have 
elapsed, and no division has been, or can be made to the chil- 
dren, until the death of the parents. Had the donor no in- 
tention in thus long postponing the division? in postponing 
it not only to the period of the father’s death, but also of the 
mother? We think he had, and that the intention was to 
vest the property for life in the parents, that they might be 
the better able to provide for the children, and support them- 
| selves when the children should no longer need their protec- 
tion andaid. Thus construed, the object of the donor is ac- 
complished, and no violence is done to the language em- 
ployed in the deed. See Willis v. Lucas, 1 Pr. Wms. 472; 
Aspinwall v. Petvin, 1 Cond. Eng. Ch. Rep. 280. The case 
of Thomas v. Wallace, 5 Ala. Rep. 268, cited by counsel for 
defendant in error, is not opposed to the view here taken. 
In that case, by the express language of the deed, the pro- 
ceeds of the estate were not to go to Margaret West, if she 
had children living to whom such proceeds might go ; ‘and 
having children living, no estate by implication could be 
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raised in her, for the evident reason, that such estate would 
be repugnant to the expressed provision of the deed. 

It may be remarked, moreover, that the defendant, by his 
answer, does not gainsay the father’s title. Indeed, if the 
elder Joseph Gill, from whom he claims to have derived his 
title, had no interest, the defendant has none, and he should 
distinctly have disclaimed it; so that the party, if turned 
over to the law court, might not there be met with the objec- 
tion, that the deed vested a life estate in defendant’s vendor. 
As it is, the defendant avails himself of the construction 
placed upon the instrument by the sworn allegations of the 
bill, and claims to hold the title of Joseph Gill, and at the 
same time procures a dismissal of the bill, because his vendor 
had no title at all. Is he not presumed to acquiesce in that 
construction, unless he disclaim, or set up a title different, 
from that which such construction of the instrument would 
give him? Be this as it may, we think the reasonable in- 
tendment, as deducible from the deed itself, the character 
and situation, as well as the conduct of the parties, taken in 
connection with the subject matter of the gift, is, that an es- 
tate vests in Joseph Gill for the life of himself and wife, and 
that the defendant, by his purchase, acquired that estate. 

The chancellor erred in dismissing the bill, and his decree 
is reversed, and the cause remanded, that he may, by requir- 
ing the proper security, protect complainants’ interest in the 
slaves against the contemplated injury. 











FITZPATRICK er at. v. THE BRANCH BANK AT 
MONTGOMERY. 


1. When the judgment entry ina summary proceeding against a sheriff and 
his sureties, for not paying over money, collected by execution, shows, 
that the money was received by the sheriff, on a day subsequent to the re- 
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turn day of the execution, the judgment will be reversed ; though it would 
have been sufficient, if the receipt of the money generally upon the exe- 
cution, had been stated. 








Error to the Circuit Court of Macon. Before the Hon. G. 
W. Stone. 


A judgment on motion, was rendered against Fitzpatrick, 
as sheriff of Macon, and his sureties, for failing to pay over 
$570, collected by Fitzpatrick, as sheriff, on an execution is- 
sued in favor of the defendant in error against George Stone 
and others. The judgment entry recites, that an execution 
issued in favor of defendant in error, against Stone and oth- 
ers, for $907 14, returnable to the circuit court of Macon, to 
be held on the third Monday of May thereafter, which was 
placed in the hands of Fitzpatrick, as sheriff, on the 28th 
February, 1842; and that said Fitzpatrick received on said 
execution $150, on the 18th of April, 1842, and on the 17th 
of May, 1842, the sum of $420; and it appearing, that said 
Fitzpatrick failed to pay over said money ondemand. Judg- 
ment was rendered against him and his securities for the a- 
mount collected by the sheriff, with interest thereon. 

Error is now assigned upon this judgment. 


Cocke, for plaintiff in error. 

1. The record shows, that judgment was rendered against 
the sheriff and securities for $420 and interest, collected on 
the 17th May, 1842. Thecourt sat on the 16th May, 1842, 
so that the money was collected after the return day of the 
execution. See Almanac for 1842. 

2. Interest was calculated and included in the judgment, 
which is unauthorized by the statute under which the pro- 
ceeding was instituted. 


McLester and MclIvonr, for defendant in error. 

1. If it is true as stated in the second assignment of error, 
that 17th day of May, 1842, was the fourth day after the re- 
turn day of the execution, there is a palpable contradiction 
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in the judgment entry, which says, “ that while said execu- 
tion was in the hands of said sheriff, and before the return 
term thereof, to wit: on the 18th day of April, 1842, receiv- 
ed $150, and on the 17th of May, 1842, $420 were received 
by said sheriff, which fact appears by the indorsement on the 
said execution.”” Now if said $420 was in fact received be- 
fore the return term of the fi. fa. it could not have been received 
on the 17th May. The return term of an execution is the 
day on which it is by law returnable, and the sheriff had the 
right, at any day anterior to the return day, to receive the 
money. 

What then will the court intend is true. That the money 
was received on the 17th of May, after the return day of the fi. 
fa. or that it was in fact paid “before the return term thereof ?” 
It seems to be clear, the court must presume that the sheriff 
did his duty, and not that he violated it by failing to return 
the fi. fa. or by collecting money without authority, or by 
making an indorsement on the fi. fa. after it was returned. 











DARGAN, J.—In proceedings to recover judgment against 
a sheriff and his securities, in a summary manner by motion, 
the judgment entry must show every fact necessary to sus- 
tain the jurisdiction of the court, and the liability of the de- 
fendants. Clemens and Hall et al. v. The Branch Bank at 
Montgomery, 1 Ala. 50; Curry v. The Bank of Mobile, 8 
Por. 360. In this case, the judgment entry recites, that the 
sheriff received $420 on the execution, on the 17th May, 
1842, which was after the return day thereof, and this sum 
is a portion of the judgment recovered. It has been settled 
by the decisions of this court, that a payment to a sheriff af- 
ter the return day of the execution, is not a satisfaction of 
the judgment ; and a motion cannot be sustained against a 
sheriff and his sureties, for failing to pay over the same to the 
plaintiff. Barton v. Lockhart, 2 S. & P. Rep. 109; 3 Ib. 
385. If the record had only shown the collection of the mo- 
ney by the sheriff, the presumption of law would have been, 
that it was collected at a time when the sheriff had a legal 
right by virtue of the execution to receive it. But inasmuch 
as the day when it was received by the sheriff, is alledged 
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in the judgment entry, we cannot infer that it was received 
on a different day; for there is no fact stated in the record, 
that conflicts with the statement, that the sum of $420 was 
received on the 17th May, 1842, and we are bound to know, 
that the execution described in the record was returnable be- 
fore that day. 
Let the judgment be reversed, and the cause remanded. 








Cuiiron, J., not sitting. 





PERKINS & HOPKINS v. REED. 


1. A sheriff cannot delegate to another the power to appoint a deputy for 
him. 

2. The sheriff cannot ratify the illegal act of one assuming to act as his de- 
duty, and making a levy in his name without authority. 


Writ of Error to the Circuit Court of Barbour. Before the 
Hon. J. D. Phelan. 


Truiat of the right of property. The plaintiffs in error 
claimed title to a negro slave, levied on by the defendant in 
error, by execution against Anthony Stow. 

From a bill of exceptions it appears, that the claimants de- 
rived title under a mortgage executed by Stow. The de- 
fendant relied on the levy of an attachment on the slave, 
previous to the date of the mortgage. The levy was indors- 
ed by E. G. Hodges, sheriff, by Thos. Robinson, deputy 
sheriff. It was proved, that Hodges, prior to the levy of the 
attachment had authorized the attornies of the plaintiffs to 
appoint Robinson, or another person, special deputies to ex- 
écute process, in any case of emergency, and upon being in- 
demnified against loss, he would ratify the acts of the deputy 
so appointed. That this was a case of that character, but as 
no indemnity was given, the act of the deputy was not sati- 
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fied by the sheriff, at any time while he was sheriff, but af 
ter his term expired, being indemnified, he ratified the levy, 
and adopted it as his own. It was proved, that when the 
claimants took their mortgage, they were informed of the 
levy of the attachment by the sheriff, and that he would not 
ratify it unless indemnified. 

The court charged the jury, that the ratification of Hodges 
related back to the time of the levy, and they must find for 
the plaintiff. To which the plaintiff excepted, and which 
he now assigns as error. 








J. G. Suorrer, for plaintiff in error. 


Burorp, contra, cited 6 Bac. Ab, 157; Impey Off. of Shff. 
43; Sewall on Shff 46, 82, 251; McGee v. Eustis, 3 Stew. 
307; Garner v. Clay, 1 Id. 182; Woodward v. Harbin, 4 
Ala. 534. 


COLLIER, C. J.—The sheriff, who himself holds an of- 
fice under delegation from the people, cannot confer upon 
a third person the authority to depute one or more persons to 
act for him in the execution of process whenever in their 
judgment the emergency demands it. If he requires assist- 
ants to enable him to discharge his office, or chooses to em- 
employ them, he must himself select them, and cannot de- 
volve upon others the performance of this duty. Welch v. 
Jamison, 1 How. Rep. 160; Sewell’s Law of Sheriff, 103. 
That a sheriff may appoint a general, or special deputy, 
seems to be settled, yet the mode of proceeding to execute 


. their duties, and the liability of the principal for their acts, or 


omissions, is notalways the same. Allen v. Smith, 7 Hals. 
Rep. 159; Cox’s Rep. 283; Hughs v. James, 3 J. J. Marsh. 
Rep. 699; Hazard v. Israel, 1 Binn. Rep. 240; Bosley v. 
Farquar, 2 Blackf. Rep. 61; Slaughter v. Barnes, 3 A. K. 
Marsh. Rep. 412; Deleisseline v. Bunch, Harp. R. 226. 

It has been so long and often held, as to become an estab- 
lished rule, that the sheriff is liable civiliter, for the acts of 
his deputies, which are done in the performance of their offi- 


cial duties. White v. Johnson, | Wash. Rep. 159; Com- 
68 











538) - ALABAMA. 
a 

monwealth v. Lewis, 4 Leigh Rep. 664; State v. Johnson, 1 
Hayw. R. 471; Gayle v. Wier, 3 Port. R. 193; Wilbur v. 
Strickland, 1 Rawle Rep. 458; Burns v. Taylor, 3 Port. R. 
187 ; McBroom et al. v. The Governor, 4 Port. R. 90. 

A return by a deputy sheriff should be in the name of his 
principal. State v. Johnson, supra; Land v. Patterson, Mi- 
nor’s Rep. 14; Greenlee v. Briggs and McClure, Id. 143. 
If the officer be a known officer of the district where he is act- 
ing, it is said he need not show his warrant ; but if he is ap- 
pointed for a special purpose, he ought to show it, if demand- 
ed. State v. Curtis, 1 Hayw. Rep. 471. So it has been 
held, that the return of a sheriff being upon oath, concludes 
a party in many cases, but the return of a person styling him- 
self deputy sheriff, has no greater verity than that of any 
private individual. Holding v. Holding, 2 Car. L. Rep. 440. 

It may be conceded as a general rule, that it is competent 
for a party who has been gratuitously represented by anoth- 
er, to adopt the act of the latter, and take the benefit of it, 
with its consequent obligations, in the same manner as if a 
previous authority had been conferred. But does this rule 
extend to the official acts ofa sheriff? We think not. Whe- 
ther done by himself or another, his acts seemingly official, 
must be valid or invalid at the time they are done, and can- 
not depend for their legal effect upon something post factum. 
If a person without authority of the sheriff, assumes to exe- 
cute process in his name, and seizesthe property of another, 
he cannot justify the trespass by showing the writ, or the 
subsequent ratification. The assumption of authority with- 
out a legal warrant, fixed his liability to the party aggrieved, 
and the sheriff cannot, by adopting the act, relieve him from 
the consequences. Such a power to repudiate or recognize 
at pleasure, would be subject to great abuse, might superin- 
duce ruinous consequences ; and is therefore opposed to pub- 
lic policy—trequiring for its support the enlargement of offi- 
cial discretion. 

Again: The attachment was addressed to any sheriff of 
the State of Alabama, and was a mandate to that officer, or 

e one acting under his authority. How thev could an 
individual who had no legal deputation execute it. It is per- 
fectly clear that he could not, and the arrogation of power 
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eould not be legalized, as we have seen, by any thing occuf- 
ring subsequently. Nabors v. Thomasson, 1 Ala. 590. 

But if it had been competent for the sheriff to ratify the 
levy of the attachment, it appears that he refused to do so, at 
the term to which it was returnable, and persisted in his re- 
fusal long after the judgment in the cause was rendered. In 
fact that he did not assent until after he ceased to be sheriff, 
(more than eighteen months after the levy,) to adopt it as 
his own. If this was a matter entrusted to the volition of 
the sheriff, he could not, after having declared his will, re- 
voke it, and make a different decision to the prejudice of the 
rights of others. 

As for the notice of the attachment to the mortgagees, it 
cannot in any manner affect their rights as against the plain- 
tiff. The latter, as we have seen, can take nothing under 
the levy, and to this it may be added, that the mortgagees 
were informed’ that the sheriff refused to recognize it. 

This view is adverse to the ruling of the circuit court— 
its judgment is consequently reversed, and the cause re- 
manded. 














WILLINGHAM v. THE STATE. 


1, The permission given by the court, to the solicitor, to enter a nolle prose- 
qui, and to prefer a new indictment, corresponding with the facts consti- 
tuting the alledged offence, is not such a judgment, as a writ of error will 
lie from. 


Error to the Circuit Court of Randolph. Before the Hon. 
G. W. Stone. 


Tue plaintiff was indicted as the overseer of a road, and 
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there being a variance, as to the allegations, and the proof, in 
the description of the road, and the defendant refusing to 
permit an amendment to be made, the court permitted the 
solicitor to enter a nol. pros., with leave to prefer anew in- 
dictment, binding the defendant over to answer the new bill. 
This is now assigned as error. 











Attorney Generat, for the State. 

1, The court was right in suffering the State to amend by 
consent, or bind over. There was no radical departure from 
the bill as found by the grand jury, and the amendment was 
intended to punish the same offence as the original indict- 
ment. Clay’s Dig. 439, § 11; State v. Dunham, 9 Ala. 
Rep. 76. 

2. The writ of error will not lie in this case. These er- 
rors, if any, are more properly pleadable to the next indict- 
ment, when found. If the statute of limitations had not ex- 
pired, the State had the right to dismiss for any defects in 
the indictment, and bind over to answer a new bill. If the 
statute of limitations had run, and this was not such a rari- 
ance as was contemplated Clay’s Dig. 439, § 11, then the 
matters now assigned for error, might be pleaded in bar to the 
new indictment, and if not properly allowed, then a writ of 
error would lie to this court. There is too much abstraction 
in the matter as it now stands. 


CHILTON, J.—The writ of error in this case must be 
dismissed. There is no judgment against the defendant, 
from which a writ of error will lie; the error complained of 
is, that the court permitted the State’s solicitor to enter a 
nolle prosequs, so as to prefer a new indictment, correspond- 
ing with the facts constituting the alledged offence. The 
judgment of the court discharges the defendant from the for- 
mer indictment, and if he was improperly detained in custody 
after the nolle prosequi was entered, this is not his remedy. 

Writ of error dismissed. 











Pete 
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KELLY er av. v. THE GOVERNOR, vusz, &c. 


1. A return of a sheriff to an execution, that he had levied on and sold cer- 
tain land to T, for $492, as the highest bidder, adding, “the purchaser 
failed to comply with his bid,” is not sufficient to charge the sheriff, or his 
sureties, without the further proof, that he had conveyed the title to the 


purchaser. 


2. A sheriff who has sold lands by execution, may, when proceeded against 
for the purchase money, show, that the defendant had but an equitable ti- 
tle to the land, which could not be sold by execution at law. 


Error to the Circuit Court of Pickens. Before the Hon. 
G. W. Stone. 


Dest, against the plaintiffs in error, as security of Nabors, 
sheriff of Pickens county, in his official bond. The declara- 
tion sets out the bond, and assigns two breaches of the con- 
dition. First, the failure of the sheriff to make the money 
on a fi. fa. described in the declaration ; second, for not pay- 
ing over the money collected by him on the fi. fa. On the 
trial, a bill of exceptions was sealed by the presiding judge, 
which shows, that the plaintiff introduced and read to the 
jury, a fi. fa. issued on the 6th day of February, 1841, in 
favor of Wilkins against Weaver, for $467 26, indorsed by 
the sheriff, received 6th February, 1841, levied the 20th 
February, 1841, on lands, (described,) to be sold on the first 
Monday in April, 1841, advertised the land, and sold at that 
time to M. W. Taggert for $492. John F. Nabors, sheriff. 
The purchaser failed to comply with his bid. John F. Na- 
bors, sheriff. There was no other evidence of the value of 
the land. 

The defendants then introduced another fi. fa. issued b 
the clerk of the same court, on the 4th of August, 1841, on 
an older judgment, in favor of the same plaintiff, against said 
Weaver, with the following return: Received, 4th August, 
1841, and levied on the same day, on the same land, describ- 
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ed in the levy of the first execution, and on the first Mon- 
day of October, sold to M. W. Taggert, the highest bidder, 
for $100. The defendant also introduced a witness, who 
stated he knew of the purchase made by Weaver of the said 
land, and that he, the witness, was the security of Weaver 
for the purchase money, and held the title bond for the land. 
The defendant then inquired of the witness, whether the de- 
fendant in execution had a deed, or a bond for titles to said 
land. The plaintiff objected to this question, and the objec- 
tion was sustained, and the defendants excepted. It was al- 
so shown, that Taggert was solvent up to his death in No- 
vember, 1841, but that some years afterwards, his estate was 
declared insolvent. ‘The court charged the jury, that if the 
sheriff levied on the land, and sold it as shown in his return, 
whilst the same remains unaltered, neither the sheriff or his 
securities could screen themselves, by showing the land 
was not liable to sale under execution; nor does the en- 
try made by the sheriff on the execution, that the purchaser 
failed to comply with the terms of the sale, though made at 
the same time with the other entry, and as part of it, excuse 
the defendants from liability. That the return of levy, and 
sale, on the fi. fa. makes ont a prima facie case of liability, 
and the facts of the case, as above described, do not overturn 
this presumption. 
The defendant requested the court to charge the jury, that 
if it appeared from the evidence, that Weaver had only a 
bond for title, the purchase money not being paid, the jury 
might regard that, in determining the value of the land, if 
they should find for the plaintiff under the first assignment. 
This charge the court refused to give, but charged, that un- 
der the facts above described, the defendants were conclud- 
ed by the sum specified in the return upon the first fi. fa. 
That the second levy and sale, under the second fi. fa., un- 
less it was otherwise shown than by the indorsements there- 
on, to have been procured, or assented to; by the plaintiff, did 
not authorize, or raise the presumption that the first sale had 
been abandoned, or given up by him. The defendants ex- 
cepted to the ruling of the court, and here assign for error 
the matters of law growing out of the bill of exceptions. 
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> Reavis, for the plaintiff in error contended— 

1. That an equitable title to land is not subject to levy 
and sale under execution. Davis v. McKinney, 5 Ala. 719. 

2. Asheriff, when sued for failing to make the money on 
an execution, may show in his defence, that the defendant 
in the execution had no property which was subject to levy 
and sale. Leavitt v. Smith et al. 7 Ala. 176, 185; Mason 
et al. v. Watts, 7 Ala. 703. 

3. A sheriff, when sued for failing to make the money on 
an execution, may show in mitigation of damages, the value 
of the property which could have been levied on. Garey et 
al. v. Hathaway, 6 Ala. 161; Hallett v. Lee et al. 3 Ib. 28. 

4, The official return of a sheriff is only conclusive against 
him of the facts returned ; the evidence offered did not tend 
to contradict those facts. If.these positions be correct, the 
court should have permitted the inquiry proposed to be made 
of the witness. 

5. When a sheriff returns, that he has levied on land, he 
does not thereby conclude himself from showing, in defence 
of a suit against him for not making the money by a sale of 
the land, that it was not subject to levy and sale. Leavitt v. 
Smith et al. 7 Ala. 176, 185; 4 Mass. Rep. 498; 2.N. H. 
Rep. 83; The Governor v. Gibson, at this term. 

6. An officer who returns on an execution that he has lev- 
ied it upon a tract of land, and sold it for a specific sum, but 
that the purchaser had failed to comply with his bid, does 
not thereby affirm, that the land was worth the sum bid, nor 
conclude himself from showing that it was worthless. Hal-° 
lett v. Lee et al; 3 Ala. 28; Leavitt v. Smith et al. 7 Ala. 
176, 185; 4 Conn. Rep. 356, 360, 361; 9 Johns. Rep. 96, 
98, 99. If these propositions are true, the court did) wrong 
in giving the first and second charges. 

7. A sheriff who levies on land and sells it, and the pur- 
chaser fails to pay the amount bid, must re-sell it; if he fails 
to do so, he is only liable for what such lands would sell for 
at'sheriff’s sale, and the amount formerly bid is not conclu 
sive of what it would sell for; especially when it appears, 
that soon afterwards the same land is sold under another ex- 
ecution in favor of the same plaintiff, against the same de- 
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fendant, for a greatly less sum. Robinson v. Garth, 6 Ala. 
204. 








DARGAN, J.—If a sheriff sell property under an execu- 
tion, and consummate the sale by investing the purchaser 
with the title, he is liable for the amount bid, whether he 
has receifed it from the purchaser or not; for it was his own 
folly, that he parted with the property without receiving the 
purchase money, and he must be liable for his own miscon- 
duct, Denton v. Livingston, 9 John. Rep. 96. But it is 
equally clear, that if a sheriff offer to sell real or personal pro- 
perty, and a sum is bid for it, and it is knocked off to the 
bidder, who afterwards refuses to pay for it, and the sheriff, 
in consequence thereof, refuses to consummate the sale, or 
to execute to him a title, then the sheriff is not bound for 
the amount thus bid, but not paid. Nor will such an inef- 
fectual attempt to sell the property, create any liability on 
the sheriff, but he should re-sell the property. Or if, from 
any sufficient cause, he cannot re-sell before the return of the 
execution, he should return those facts, and if he has been 
guilty of no neglect, the plaintiff in execution has no cause 
of action against him. 2 H: & G. Rep. 269; 1 Dall. 419. 

The only evidence introduced to charge the defendant 
with the amount bid, was his return, made upon the execu- 
tion, which was in the following language: “ Levied the 
20th of February, 1841, to be sold on the first Monday in 
April, 1841—advertised and sold the land at that time, to W, 
M. Taggert, for $492. John Nabors, sheriff. The purcha- 
ser failed to comply with his bid. John Nabors, sheriff, 
The charge of the court was, that this return was conclusive 
to show the liability of the defendants, so long as it remained 
unaltered. This charge can only be sustained on the ground 
that the return showed, that the title to the land, by the sale, 
was vested in Taggert, who bid for it, and that the sale was 
consummated and complete. We cannot so construe this re- 
turn, for it is settled by the decisions of this court, that a 
sale of land by a sheriff is within the statute of frauds; and 
although the memorandum made by the sheriff of the par- 
ticulars of the sale, and who was the purchaser, is sufficient 
to satisfy the requisitions of the statute, yet the legal title is 
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not vested in the purchaser, until the deed is executed and 
delivered to him. Robinson v. Garth, 6 Ala. 204, and the 
cases there cited. 

When the deed is exeeuted and delivered, whether it will 
have relation back to the day of sale, is an unsettled question; 
but no legal title passes to the purchaser without it. Here 
there was no evidence to show, that the sheriff executed to 
the bidder a deed, but such evidence as is afforded by the 
return, and we think the true construction of that return is, 
that the sheriff offered the land for sale, and it was knocked 
off to Taggert, but he failing to pay the amount bid, nothing 
further was done. This being the construction that should 
have been placed upon the return, and the title not having 
passed to the purchaser, the court erred in the charge given. 
If however, it should appear in another trial, that the sheriff 
had executed and delivered the deed, notwithstanding the 
failure of the purchaser to pay the amount bid, then as we 
have seen, both the sheriff and his securities would be bound 
to the plaintiff for the amount. 

But it was the duty of the sheriff to re-sell the property, 
after the failure of the purchaser to comply with his bid. If 
the sheriff could have done so, before the return of the execu- 
tion, and has neglected to do it, whereby the plaintiff in the 
execution has been injured through his neglect, then the 
sheriff and his securities are liable, to the extent of the inju- 
ry; and in this point of view the value of the land may be- 
come a material inquiry in another trial; if so, it is compe- 
tent, either for the sheriff or his securities, to show that the 
defendant had but an equitable title to the land, which could 
not be sold by execution at law. See Elmore v. Harris, 13 
Ala. 360, and the cases there cited. 

As the ruling of the court was contrary to the law, the 
judgment is reversed and the cause remanded. 
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CAMERON AND COOPER v. THE STATE. 


1, Upon an indictment for living in adultery, the confessions of the party, of 
& previous marriage, are admissible to prove the fact of the marriage. 

2. It being proved that one charged with living in adultery, four or five years 
before was living with a man, whom she admitted to be her husband, who 

‘ since that time has removed, and has not since been heard of: Held, that 

- ‘the onus of proving he was dead, rested upon her. 

8. Upon a trial upon an indictment for adultery, the witnesses must depose 
to facts, and cannot give an opinion as to the guilt of the parties charged. 


Writ of Error to the Circuit Court of Barbour. Before the 
Hon. J. D. Phelan. 


Tue plaintiffs in error were indicted for living together in 
adultery. The only evidence offered to prove, that the de- 
fendant, Nancy Cooper, was a married woman, was the testi- 
mony of a witness, that some four or five years before the of- 
fénce charged, she, and one John Cooper, were living to- 
gether as man and wife, bore that relation to, and spoke of 
each other as husband and wife, and the witness heard her 
Say she was married to John Cooper, since which time John 
Cooper has not been heard of, having removed. There was 
nd proof that he was living at the time of the commission of 
the offence charged in the indictment. 

The defendant moved the court to charge, that this was 
hot sufficient proof that Nancy Cooper was a married woman ; 
also, that the onus was on the State, of proving that John 
Cooper, or some other husband of Nancy Cooper, was living 
at the time of the offence charged. The court refused to give 
these charges, and charged the converse. 

The solicitor then proved by a witness, that in his opinion, 
the parties charged were living together in adultery. The 
defendants moved the court to exclude this testimony, which 
the court refused, and they excepted. 

These matters are now assigned as error. 
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~ Bororp, for plaintiffs in error, cited 3 Burns’s Justice, 286; 
1 Russ. on Crimes, 187, 270; Clay’s Dig. 431,§ 3; State v. 
Hinson and Watson, 6 Ala. 865; State v. Wallace, 9 N. H. 
515; Corn v. Littlejohn, 15 Mass, 163; 1 Stephens’s N. P. 
6, 7; Greenleaf’s Ev. 615, n. 4, 489, 490; Washington v. 
Cole, 6 Ala. 212. 








Attorney GENERAL, contra. 

1. Admissions of party good evidence. Any evidence of 
the marriage good. It is only the inferences of a marriage, 
that the law rejects in criminal cases. 2 Greenl. Ev. 37-8; 
7 Greenl. Rep. 57; 15 Mass. Rep. 161; 1 East’s P. C. 337: 
11 Ala. Rep. 289. 

2. Marriage taking place in foreign country or state, ad- 
missions clearly good. This might have been proven in 
court below. Presumptions in favor of the ruling of that 
court. 7 Greenl. Rep. 60, ué supra. 

3. No particular ceremony necessary, neither is a license 
or a priest necessary. Verbal agreement sufficient, even if 
no witnesses present. 6 Ala. Rep. 765. 

4. Defendant Cameron does not suffer by the admissions 
of Cooper. If he had not been convicted of adultery, he 
would have been of fornication—punishment same ; and the 
latter includedin former. 6 Ala. Rep. 864; 2 Dallas, 124; 
4 Iredell, 231. 

5. John Cooper not absent from State long enough to 
raise presumption of his death, and until that time expires, 
onus lies on defendant to show his death. 

6. The court has a right to hear the belief and impressions 
_ of witnesses in a peculiar case of thiskind. 2 Greenl. Ev. 33; 

3 Haggard, 123. 


COLLIER, C. J.—Mr. Greenleaf says it has been doubted 
whether on an indictment for adultery, the defendant’s ad- 
mission of the marriage may be given in evidence against 
him, but he can perceive no good reason to distinguish it from 
other cases of admission. Hence, he concludes that any re- 
cognition of a person standing in a given relation to others, 
is prima facie evidence, against the person making such re- 
cognition, that such relation exists. 2 Greenl. on Ev. $ 49, 
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and citations in notes. The supreme court of Maine said, 
that, while “we do not mean to say that the deliberate and 
unequivocal confession of a man charged with adultery, that 
he was then a married man, though married in this State, 
and without any corroborating circumstances, would not be 
sufficient for a conviction,” it is unquestionable that such 
proof is sufficient, where the marriage takes place in another 
state orcountry. 7Greenl. Rep. 57. 

‘e[n The State v. Roswell, 6 Conn. Rep. 446, which was an 
indictment for incest, the question was, whether the admis- 
sion of the defendant, that the victim of his lust was his 
daughter, and her mother his wife, with whom he had co- 
habited for many years, and even before the daughter’s birth, 
was evidence of the fact of marriage. The majority of the 
court were of opinion, that in a prosecution for adultery, in- 
cest or bigamy, there must be evidence of a marriage in fact; 
an acknowledgment by the parties that they are thus united, 
coupled with cohabitation and reputation, are not sufficient 
evidence to establish it. The decision was rested mainly upon 
the judgment of Lord Mansfield, in Morris v. Miller, 4 Burr. 
Rep. 2057, and some American cases which have implicitly 
followed it. It was remarked that the conclusion was defen- 
sible upon the ground of precedent, even conceding it was 
arbitrary; and it was attempted to distinguish admissions in 
such case, from those, which are ordinarily made against one’s 
interest, that they are not unfrequently prompted by selfish 
motives, and intended to justify the conduct and screen the 
offenders from censure and punishment. “Besides, a man, or 
woman, may verily suppose a marriage to have been consum- 
mated, when no lawful marriage ever took place. Ignorance 
of the law on this subject may be presumed in many cases, 
and confessions of a marriage made, without a knowledge of 
the requisites to constitute it such. In The People v. Hum- 
phrey, 7 Johns. Rep. 314, it was held, that the acknowledg- 
ment of a defendant charged with bigamy, that he was mar- 
ried as alledged, was not sufficient evidence against him of 
the first marriage; but there must be proof of a marriage in 
fact. 'Thecourt merely cite Morris v. Miller, supra, and Birt 
v. Barlow, Doug. Rep. 171, a similar case, and recognize 
them without employing any reasoning of their own. See 
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also The Commonwealth v. Littlejohn and another, 15 Mass. 
Rep. 163; Kibby v. Rucker, 1 Marsh. Rep. (Ky.) 331; 2 
Id. 392. 

It seems to be an admitted rule, that the marriage may be 
proved in all cases, by persons who were present at the cere- 
mony; and it is said that this species of evidence is consider- 
ed better proof of the marriage than the record. 3 Phil. Ev. 
C. & H.’s Notes, 1147, 1043. 

The opinion of Lord Mansfield, in the case cited, has not 
been implicitly followed, even in England. In Riggs v. 
Curgenven, 2 Wils. Rep. 395, which was an action for crim. 
con., the court said, ‘if it were proved that the defendant 
had seriously or solemnly recognized, that he knew the wo- 
man he had lain with, was the plaiutiff’s wife, we think it 
would be evidence proper to be left to a jury.” See als Bul. 
N. P. 28; 2 Stark. Ev. 36, Ist Am. ed.; Trueman’s case, 1 
East’s P. C. 47. In Dickenson v. Coward, 1 B. & Ald. Rep. 
679, Lord Ellenborough said, ‘I take it to be quite clear, 
that any recognition of a person standing in a given relation 
to others, is prima facie evidence against the person making 
such recognition, that such relation exists.” See further, 2 
Stark. Ev. 251, and note c. 6 Am. ed.; 1 Step. N. P. 11, and 
note b. 

In Forney v. Hallacher, 8 Serg. & R. Rep. 159, Mr. Jus- 
tice Gibson, in an opinion marked by his usual profoundness 
and accuracy of thought, and force and justness of expres- 
sion, demonstrates most satisfactorily, that Morris v. Miller 
rests upon no just principle ; and the cases which follow it, 
in our judgment are defensible upon no other ground than 
the exploded maxim, ‘the master said so.” We cannot 
consent blindly to do homage to precedent at the expense of 
principie, and follow the guidance of a great mind, upon a 
question on which is destined to stand ‘solitary and alone.” 
It is difficult to perceive of any reason for discriminating be- 
tween admissions to prove a marriage, and other facts essen- 
tial to constitute the legal guilt of the accused; and we 
therefore concur with those who have dissented from the cel- 
ebrated judgment of Lord Mansfield. Morgan v. The State, 
11 Ala. Rep. 289. The evidence must be submitted to a 
jury, who are to judge of its effect. 
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~ Proof of the death of any person known to be once living, 
is incumbent on the party who asserts the death ; for it is 
presumed that he still lives until the contrary is shows but 
after an absence of seven years, and not being heard fom it 
is said the presumption of the duration of life ceases. 2 
Stark. Ev. 457, lst Am. ed.; Crouch et ux. v. Eveleth, 15 
Mass. Rep. 305; King et al. v. Paddock, 18 Johns. Rep. 141; 
Wambough v. Schank, 1 Penn. Rep. 229; Newman v. Jenk- 
ins, 10 Pick. Rep. 515. In Rex v. The Inhabitants of 
Twyning, 2 Barnw. & Ald. Rep. 386, it was conceded that 
the law presumes the continuance of life, yet in a case where 
this presumption comes in conflict with, and necessarily in- 
volves a presumption of crime, the former, which is the 
weaker, yields to the latter; and the party affirming that an 
individual is not dead, will be bound to prove it. Thus, on 
a question of settlement, where a woman, twelve months af- 
ter the death of her first husband, was last heard of, married 
asecond husband, and had children by him; it was held on 
appeal to the sessions, that the onus of proving that the first 
husband was not dead at the time of the second marriage, lay 
on the party who objected to such second marriage ; for the 
consequence of presuming life would be that the woman had 
committed bigamy. Without stopping to scan with particu- 
larity the correctness of this decision, in a case to which the 
principle upon which it proceeds is appropriate ; we think it 
is inapplicable to the case at bar. The evidence, with the 
exception of the fact of marriage, which would convict of 
adultery, would warrant a verdict of guilty of fornication, 
and the punishment for each is precisely the same—they are 
made by the statute, as in truth.they are, associate and kin- 
dred offences. If then death were presumed, and no proof 
were adduced to countervail the presumption, still the defend- 
ants might, if the evidence of guilt were in other respects sat- 
isfactory, be found guilty, as we have seen of another of- 
fence, differing merely in name. They do not then stand in 
a predicament which warrants the reversal of the almost uni- 
versal presumption ; and consequently, the onus of proving 
the death of the husband of the defendant, Nancy Cooper, 
devolves upon them. ‘The woman who could so far disre- 
gard the decencies and proprieties of life as to indulge her 
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lustful propensity, because she was released from the re- © 
straints of the marital vows, would not long hesitate if her 
husband were in life, about yielding to the embraces of a par- 
amour. But however this may be, the scales of justice are 
not so nicely poised, as to discriminate the moral guilt of 
those whose practices are influenced by such considerations, 

In Crewe v. Crewe, 3 Hag. Rep. 123, upon a petition for 
a divorce before Lord Stowell in an ecclesiastical court, at 
the instance of the husband against his wife, charging adul- 
tery, that learned judge said, “the court, though it cannot 
rely on the opinion of the witnesses, has a right to know 
their impression and belief, whether the crime was committed 
or not; and it is material that the examiner should under- 
stand that it is necessary the witness should be required to 
give this information.” 2Greenl. Ev.§ 42. It may be that 
this mode of examining, should in such a case be tolerated. 
The opinion of the witnesses might greatly assist the chan- 
cellor in determining whether the offence was connived at, 
or whether there had been a condonation of it. In the case 
cited, the conclusion of the court seems to have been influ- 
enced by such testimony. 

But the relaxation of this settled rule of evidence, has 
never been permitted upon the trial under an indictment for 
adultery. Insuch a case, witnesses must testify to facts, and 
the jury must consider them, and pronounce such a verdict 
as their opinion convinces them is proper. In permitting the 
witness to express his opinion and impression as to guilt of 
the defendants, the circuit court misapprehended the law. 
Its judgment is consequently reversed, and the cause re- 
manded. 
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GAYLE v. BISHOP. 


L, The principal in a note is a competent witness against one who signed 
note as his surety, with whom he had deposited corn sufficient to in- 
demnify him against liability. 

2. An agent is a competent witness to prove his authority to act. 

3. It is no objection to the competency of a witness, that he believes himself 
interested, when in fact he is not. 

4. B,H, and G, makers of a note, being all sued, G pleaded non est fartum, 
when the suit as to him was dismissed by the plaintiff, and judgment con- 
fessed by the other two. Afterwards, G being sued—Held, that however 
irregular the dismissal of the suit against G might be, it did not discharge 
him from liability, and could not affect the rights of the parties in this ac- 
tion, or the competency of Bas a witness. 

5. The proof of contradictory statements made by a witness, may affect his 
credit, but the statements thus made, are not evidence of the facts stated, 
especially when the person whose statements are thus offered, could not 
himself have been a witness. 

6. A letter written by the defendant to the plaintiff, denying the right of 
one to sign the note in suit, as his agent, but upon certain conditions, 
which were not complied with, is not evidence for any purpose. 

7. The re-examination of a witness is a matter within the discretion of the 
primary court, and cannot be reviewed by an appellate court. 


Error to the Circuit Court 6f Dallas. Before the Hon. E. 
Pickens. 


Dest, by the defendant in error, on a promissory note for 
$162, dated January 6th, 1842, payable 25th December, af- 
ter, signed by the plaintiff in error, H. Boxley, and J. M. Hen- 
dricks. 

Pleas, nil debet and non est factum. 

Upon the trial, as appears from a bill of exceptions, the 
plaintiff called Boxley, the principal in the note, as a witness, 
to prove that he signed the name of the defendant to the 
note by his authority. Being examined on his voir dire, he 
stated, that he only testified by legal compulsion. That he 
considered himself interested in the event of the suit. That 
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defendant was indebted to him, and he expected whatever 
was recovered from defendant in this action, would go so far 
in the settlement between himself and defendant. That he 
had made an arrangement with defendant, at the time he re- 
ceived authority to sign his name to the note in suit, to place 
in his hands corn sufficient to pay the amount of the note, 
which he had done. The court overruled the objection of 
the defendant to the competency of the witness, and he was 
required to testify. 

The defendant also offered to introduce the record of a suit 
brought against all the parties to the note, to which the de- 
fendant pleaded non est factum, when the plaintiff dismissed 
the suit as to him, and took a judgment by confession against 
the other two. ‘This record was offered to show the incom~ 
petency of Boxley, and that plaintiff had released and dis- 
charged the defendant from liability on the note. The 
court rejected the evidence, on motion of the plaintiff. 

The defendant also produced one Oliver as a witness, to 
prove a conversation between himself and Boxley, who testi- 
fied that the latter told him, he was authorized to sign the 
defendant’s name to the note, provided he, Oliver, and some 
others would sign it also. 

After this examination of Oliver, for the purpose of dis- 
crediting Boxiey, the court permitted Boxley to be again 
called, to testify as to his recollection of the conversation re- 
lated by Oliver, to which the defendant excepted. 

The deferdant offered to read the copy of a letter, which 
he had written to the plaintiff, (notice having been given to 
produce the original,) as evidence of notice to the plaintiff, 
that he did not recognize the act of Boxley in signing his 
- name to the note; but on the objection of the plaintiff, the 
court ruled, that the letter was not evidence for any purpose. 

The defendant moved the court to charge the jury, that if 
they believed from the testimony of Oliver, that Boxley told 
him he was authorized to sign the name of the defendant, 
provided he, Oliver, and some others would sign it, and 
Boxley swears he did not recollect what he said to Oliver at 
the time, it is a circumstance to go to the jury, to show that 
the authority given to sign the note, was such as Boxley stat- 
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ed to Oliver it was. The court refused this charge, and 
charged, that it could only go to the jury to affect the credit 
of the witness, Boxley, to which the defendant excepted. 
The matters of law arising out of the bill of exceptions are 


now assigned as error. 


Evans and Sarro.p, for the plaintiff in error, cited the 
following authorities : 

1. To sustain the assignment of error, that witness, Box- 
ley was incompetent to testify for plaintiff below—Amos 
Wood v. Selden Braynard, 9 Pick. Rep. 322; McCall v. 
Smith, 2 McCord’s Rep. 375; Innis v. Miller, 2 Dallas, 50 ; 
McVeaugh v. Goods, 1 Ib. 62; Emerton v. Andrews, 4 Mass. 
Rep. 653 ; Stebbins v. Sackett, 5 Conn. R. 258. 

2. To sustain the assignment of error, that the court be- 
low erred in allowing the witness, Broxley, to be called back 
to the stand, under the circumstances—Law v. Merrills, 6 
Wend. Rep. 268, 276; People v. Mather, 4 Ib. 229. 


Birp, contra, cited 6 Ala. 714; 12 Id. 534. 


CHILTON, J.—1. The witness, Boxley, was introduced 
on behalf of the plaintiff below, to prove a liability upon his 
surety ; and it appears he had previously deposited with his 
surety corn sufficient to indemnify him against such liability. 
If the witness had any interest, it is manifest his interest was 
adverse to the party who introduced him; for if. by his tes- 
timony, he could have defeated a recovery on the part of the 
plaintiff, he could then have recovered back the amount he 
had deposited with the defendant, Gayle, asa payment upon 
said liability, and relieved himself from the cost which his 
security might have to pay on his account. 2 Phil. Ev. C. 
& H’sN. 82; Bigelow v. Benedict, 5 Conn. R. 116. 

2. But he was the agent of Gayle in signing his name to 
the-note, and as the proof of his authority does not relieve 
him from liability, he was competent as a witness ex necessi- 
tate. 2 Phil. Ev. 96, n. 89, 241; 3 Ib. p. 1526, et seq.— 
where the authorities are collated. See also, Bean v. Pear- 
sall, 12 Ala. 592. In Griggs v. Woodruff, at the last term, 
the agent, Herring, was held incompetent because he was of- 
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fered to purge a contract of fraud, which was alledged to 
have been committed by him, and upon the validity of which 
contract his claim to compensation depended. 

3. That the witness believed he was interested, when in 
fact he was not, is no sufficient ground for his exclusion. 
True, there are many respectable authorities which contro- 
vert this position. Richardson’s Ex’r v. Hunt, 2 Munf. 148; 
Skillinger v. Bolt, 1 Conn. Rep. 147; Plumb v. Whiting, 5 
Mass. Rep. 518; Freeman v. Luckett, 2 J.J. Marsh. 390. 
But it is sustained by reason, as well as adecided preponder- 
ance of authority. See the numerous cases referred to in C. 
& H’s Notes to Phil. Ev. vol. 2, notes 91-2-3; Griggs v. 
Woodruff, supra; Jemison v. Conner et al. at last term. 

4, There was no error in rejecting the record of a former 
recovery against Boxley and Hendrick, who confessed judg- 
ment in favor of the same plaintiff, and which showed a dis- 
missal of the suit as to the plaintiff in error. However ir- 
regular it may have been to dismiss the suit against the plain- 
tiff in error, it certainly did not discharge him from liability. 
At most, it could but amount to a dismissal of the entire suit, 
but the other defendants waived this, and confessed judgment, 
so that no advantage can result to Gayle from the supposed 
irregularity. We cannot perceive how the record of the for- 
mer suit could in any way affect the rights of the parties in 
this action, or the competency of the witness. It only prov- 
ed an unsatisfied judgment against the witness for the same 
demand, and this could not possibly affect his interest. As 
the record proved nothing material in the cause, its exclu- 
sion did not injure the plaintiff in error. 

5. It is certainly competent to impeach the credibility of 
a witness by proving, after laying the proper predicate for 
such proof, that he has made contradictory statements as to 
the subject matter about which he is called to testify, but the 
only effect of such statements when proved is, to affect the 
credit of the witness, and they cannot have the force of proof 
for any other purpose. ‘The charge asked of the court as- 
sumes, that the declarations of Boxley, the witness, made to 
Oliver, that he was only authorized to sign the name of Gayle 
provided Oliver and others would sign the note also, are’ not 
only evidence to impeach Boxley, but original evidence as to 
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the nature and extent of his authority. It is not only hear- 
say, but liable to the objection that such declarations were 
made by a witness whose interest would forbid his giving 
evidence if offered by the defendant below. The principal 
debtor cannot be a witness in favor of the surety, when sued 
by the payee, except he bereleased. The case of Freeman’s 
Bank v. Rollins, 1 Shipl. 202, where a different doctrine was 
held, is opposed by the current of authority. Riddle v. Moss, 
7 Cranch, 206; Hunter v. Gatewood, 5 Monroe, 268 ; Hub- 
by v. Brown, 16 Johns. Rep. 70: Pierce v. Butler, 14 Mass. 
Rep. 303 ; Kornegay v. Salle, 12 Ala. Rep. 534, and the au- 
thorities there cited. 

6. The letter written by the plaintiff in error to the de- 
fendant several months after the execution of the note, was 
very ‘properly excluded. Being no part of the res gestae, it 
;was not competent for any purpose. But as this assignment 
‘is not insisted on in the argument, we turn to the only remain- 
ing alledged ground of error, which is, that the court permit- 
‘ted Boxley, after a witness had been examined as to his de- 
clarations, to be re-examined by the plaintiff respecting his 
'recollection of the conversation detailed by the witness. 

In Towns v. Riddle, 2 Ala. Rep. 694, the defendant was 
allowed to introduce proof after the rebutting evidence was 
closed. This court said the action of the circuit court in 
admitting the proof, was not the subject of revision, because 
the course of trial is entirely within the discretion of the cir- 
cuit court, and because it is impossible forthe revising court 
‘to determine whether the particular proceeding complained 
of was calculated to advance or defeat the purposes of jus- 
tice. The matter is within the discretion of the court, to be 
exercised for the advancement of the justice of the particular 
case, and is not revisable on error. The cases referred to 
by the counsel do not hold a different doctrine. In the Peo- 
:ple-v. Mather, 4 Wend. Rep. 229, it was held to be within 
the discretion of the court trying the cause, whether or not 
to permit the re-examination of a witness after the lapse, of 
a day, and after other witnesses have testified. So in Law 
‘vy. Merrills, 6 Wend. 268, a witness was proposed for re-ex- 
amination, to prove usury, after the testimony had closed, 
and the judge was summing up the evidence. Held, that 
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the court exercised a proper discretion in rejecting him. So 
in this case, there may have been very substantial reasons 
which influenced the court in permitting the witness to be 
re-examined. Be this as it may, we cannot undertake to 
say he exercised his discretion improperly. 


There is no error in the record, and the judgment is af- 
firmed. 














TATUM v. HUNTER AND THOMAS. 


i. When the object and intent of a deed is to hinder and delay creditors, 
and both grantor and grantee participate in it, the deed is void as be- 
tween a creditor, and the fraudulent grantee, though there may be included 
in the deed a valid debt, due to an infant ward of the grantee. 


Error to the Circuit Court of Macon. Before the Hon. G. 
W. Stone. 


Triat of right of property to a slave, levied on by the de- 
fendants in error, as the property of Sarah Tatum, and 
claimed by the plaintiff in error. 

The claimant derived title under a deed of trust executed 
‘by Sarah Tatum, which purported to be made to secure the 
payment of a debt due the claimant, as guardian of Meredith 
Tatum, and other debts due to him individually. Evidence 
being offered of the consideration of the debts mentioned in 
the deed, the court charged, that if the note recited in the 
deed as due to Seth Tatum individually, was given without 
consideration, to swell the apparent indebtedness to a sum 
equal, or nearly equal, to the value of the mortgaged proper- 
ty, and thus to place it beyond the reach of the creditors of 
the grantor; and that Seth Tatum participated in this medi- 
tated fraud, it rendered the entire deed void, although the 
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debt due the ward of Seth Tatum, was due and owing from 
the grantor. ‘T'o this charge the claimant excepted, and now 
assigns it as error. 


Rice, Cropton, and 8. Witu1ams, for plaintiff in error. 

1. Where a mortgage or deed of trust is executed to secure 
a debt actually due, and by the same deed provides for a pre- 
tended debt, such deed is not void as to the party whose debt 
is real and bona fide. See Anderson et al. v. Hooks et al. 9 
Ala. Rep. 704. 

2. Sarah Tatum made a deed of trust to Seth Tatum, on 
property, to secure a debt due toS T, as guardian of M T,a 
minor, and likewise a debt due to S T, individually. If the 
debt to Seth as guardian of Menifee Tatum, a minor, is fair, 
and bona fide due, and the one to Seth is simulated, and in- 
tended merely to increase the apparent indebtedness, then the 
deed is not fraudulent and void, so far as the rights of Meni- 
fee Tatum are concerned ; and any act of Seth or Sarah, in- 
tended as a fraud, cannot affect Menifee 'T'atum, even if he 
had knowledge of such acts—he being a minor, and incapa- 
ble of contracting, either fairly or fraudulently. See 9 Ala. 
704, and Easly v. Dye et al. at the present term. 


Cocke, contra. 

1. The case at bar is wholly different from that of Ander- 
son v. Hooks et al. There, the deed was made to Hooks, 
who had no participation in the fraud, first, to secure him in 
a liability he had incurred for the grantor to the bank; and, 
secondly, after the satisfaction of the debt on which Hooks 
was liable, to secure a simulated-debt to Stocks. The court 
held, that though secured by the same deed, the interests of 
Hooks and Stocks were several and independent. Here, the 
deed is made to Seth Tatum, the fraudulent grantee, and re- 
cites, that, “for and in consideration of being indebted to 
Seth Tatum, of said county and state, in the sum of twenty- 
five hundred and fifty dollars, ($2,550,) to secure the pay- 
ment whereof, the said Tatum holds her two promissory 
notes,” &c., one, “ payable to said Seth Tatum, guardian for 
Menifee Tatum,” and the other, “ payable to Seth Tatum, or 
bearer,” &c. This deed shows no several and independent 
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interests in Seth and Menifee Tatum. It is one of the cases 
in which the fraud of Seth Tatum must avoid the whole deed. 

2. The record no where discloses that any evidence was 
offered to show that Menifee Tatum had an interest in the 
deed, or that any thing was due by the grantor to Menifee 
Tatum, unless the descriptive words, “ guardian for Menifee 
Tatum,” in one of the notes, can be considered evidence of 
that fact. It may well be questioned, whether that part of 
the charge, referring to Menifee 'T'atum, was not entirely ab- 
stract. 


DARGAN, J.—This case is clearly distinguishable from 
Anderson et al. v. Hooks et al. 9 Ala. Rep. 704. In that 
case, it did not appear, that any person participated in the 
fraud, but the grantor. The debt recited in the deed as due 
to the bank, and on which Hooks was security, was bona 
fide; and neither Hooks, nor the bank, participated in the 
fraud. This court held, that the deed was valid, so far as 
this debt was concerned, although the debt to Stocks, recited 
in the deed, was simulated. But in the case at bar, both 
debts named in the deed, are payable to the mortgagee; and 
the charge was, that if one of the debts was simulated, and 
was inserted in the deed with the view to swell the amount 
of indebtedness, equal to the value of the property, and was 
done for the purpose of covering the property, and protecting 
it from the other creditors of the debtor ; and if the mortgagee 
participated in this object, and purpose, then the mortgage 
was void in foto. 

It must be admitted, then, where the object, and intent of 
a deed, is to defraud, hinder and delay creditors, and both 


_ grantor and grantee participate in the fraud, the deed is void ; 


otherwise, the statute of frauds would be of no avail. Here, 
both the debts named in the deed, are payable to the grantee, 
and because the one that may have been bona fide, was due 
to him as guardian, cannot relieve the deed from the conse- 
quences of this, fraudulent intent, in a suit at law, between 
the creditor, who was intended to be defrauded, and the 
grantee, who participated in that fraud, and to whom the 
money secured, or pretended to be secured by the deed, was 


payable. 
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It is not necessary to examine, whether the infant ward, 
could claim that the debt, to which he was entitled in equi- 
ty, should be first paid out of the property conveyed by the 
fraudulent deed, (if he could not otherwise collect it,) by 
filing his bill for that purpose. However that may be, the 
deed, as between a creditor and the fraudulent grantee, must 
be declared void. 

There is no error in the ruling of the circuit court, and the 


judgment is consequently affirmed. 











WALKER & STONE v. WYKOFF ann FERGUSON, 


1. A credit entered on a note, in the hand-writing of the payee, is not evi- 
dence, without further proof of payment, so as to relieve the note from the 
influence of the statute of limitations. 

2, An account of the payees against the makers of the note, for the same 
amount as the credit on the note, and receipted by the makers, bearing 
the same date with the date of the credit, will not authorize the inference 
that they refer to the same transaction, without some proof connecting 
them with each other. 


Writ of Error to the Clerk of the Circuit Court of Dallas. 
Before the Hon. N. Cook. 


Assumpsir by the defendants in error, on a promissory note 
for $4,455 76. The defendants, among other pleas, plead- 
ed the statute of limitations, to which the plaintiff replied, a 
subsequent promise within six years. T'o prove this promise, 
the plaintiff relied on a credit entered on the note by Fer- 
guson, one of the payees, within six years from its date, of 
$1,910 52; and also produced an account of the defendants 
against Ferguson for the same amount as the credit, with a 
receipt of the defendants bearing the same date as the credit 
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on the note, in the following words, “Received payment in 
full of the above and within account.” ‘The court, in sub- 
stance charged the jury, that they were authorized to infer 
from this testimony, that the indorsement of the credit on 
the note, was made at the time it purports to have been 
made. ‘'T'o which the defendant excepted, and which is the 
matter assigned as error. 











G. R. Evans, for plaintiffs in error. 

1. When a party relies upon an indorsed payment on a 
note, to stop the statute, such payment must be proved to 
have been made at the time it bearsdate. McGehee v. Greer, 
7 Porter, 537. 

2. It isallowable for a judge to charge the jury, that if 
they believe the testimony adduced, they should find a ver- 
dict for one of the parties, (designating which.) Such a 
charge does not assume the decision of facts. Paul v. Meek, 
6 Ala. 753. 

3. The coincidence of dates and amount between the 
entry indorsed on the note and the account in evidence, does 
not authorize the inference, that the indorsement was made 
at the time it purports, or that it was done by the direction 
or assent of the defendants. It is not in connection with the 
other proofs, even prima facie of these facts, and so the court 
should have instructed, or given the charges asked for. Ras- 
co & Brantly v. Willis, 5 Ala. R. 41. 

4, The evidence, unsupported by auxiliary proof, was ir- 
relevant, and should have been excluded on defendant’s mo- 
tions. Rasco v. Willis, supra. 


Honyter, contra. 

There is but one question. Did the court err in refus- 
ing tocharge the jury, that the proof was insufficient to take 
the note out of the statute of limitations? 

1. It is contended that the indorsement itself would be suf> 
ficient. 1 Greenl. 144, 4 121; Smith v. Buttens, 1 M. & 
R. 341; Hunt v. Massey, 5 B. & A. 902; Baker v. Milburn, 
2 Meeson & W. 853; Sinclair v. Baggaley, 4 Ib. 312; Au- 
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derson v. Weston, 6 Bing. N. C. 296; Porter v. Blood, 6 
Pick. R. 54; Coffin v. Buckham, 3 Fair. 471. 
,.2,, Buteven waiving that ground entirely, it is certain that 
the proof warranted the jury in inferring that payment of the 
account was received by having the credit indorsed on the 
note. The proof shows that Ferguson, against whom the 
account is, was the holder of the note sued on; that the ac- 
count was for matters furnished after the note was given; 
that the note was for a much larger sum than the account ; 
that the indorsement is of the same date, and forthe same 
amount as the account that no other indebtedness between 
the parties except the account and the note was shown—all 
these facts certainly warranted the conclusion, that payment 
of the account was received by having the indorsement of 
the credit made on the note at the time the account was re- 
ceipted as paid. Davis v. Smith, 4 Greenl. R. 337. 








COLLIER, C. J.—The question sought to be raised by 
the objection to the evidence adduced by the plaintiffs, and 
the prayers for instruction to the jury is identical, and 
we shall so consider it. It is this, is the indorsement 
of a credit on a note written and subscribed with the 
hand of one of the payees, and bearing date before the 
statute of limitations had operated a bar, evidence that 
the payment was made at the time indicated so as to re- 
lieve the note from the influence of the statute ; or if it be 
not evidence per se, does it become sufficient when aided by 
an account in favor of the makers against one of several pay- 
ees, for an amount equal to the credit indorsed, the payment 
of which is receipted by the makers on the day on which the 
indorsement is dated ? é 

In McGehee v. Greer, 7 Port. Rep. 537, it was held, that a 
party who relies on a credit indorsed on a note by himself 
must prove the date of the payment, to arrest the operation 
of the statute of limitations ; and “to permit the fact to be 
established by the credit entered on the note, would be man- 
ifestly allowing the party relying on it, to make evidence for 
himself.” So in Whitney v. Bigelow, 4 Pick. Rep. 110, it 
was said that an indorsement of part payment on a promisso- 
ry note, is not of itself, and as a matter of course admissible 
to take it out of the statute of limitations; but to make it ev- 
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idence, it should be shown that it was made at a time whem 
it was against the interest of the holder to make it. Rose 
boom v. Billington, 17 Johns. R. 182. See also Schermerhorn 
et al. v. Schermerhorn, 1 Wend. 119. Butan indorsement in, 
the hand-writing of the maker is evidence against him, no mat- 
ter when made. Bolt v. Bullman, 1 Yeates’ Rep. 584. 

In Gibson v. Peebles, 2 McC. R. 418, it was decided, that 
receipts upon a note, if apparently fair, and not attended with 
circumstances calculated to excite suspicion that they were 
indorsed for the purpose of taking the case out of the statute 
of limitations, are pima facie evidence of the fact they indi- 
cate. ‘If there be nothing,” say the court, ‘to induce a 
belief that the receipt is not a fair one, the jury ought, and 
no doubt will, always presume that the payment was made. 
Ifthere be any circumstances they can be urged by the de- 
fendant, and if the payment was not made, there will be al- 
ways some circumstances to raise a presumption of fraud.” 
There the note was for $400, and the receipts were for $350, 
and bore date within two years after the note was made, and 
the court lay stress upon the fact of the small balance de- 
manded, and the usual mode of indorsing payments on such 
securities by the holders; for it was conceded that a credit 
indorsed on an account would not be admissible evidence to 
interrupt the running of the statute. We notice this vase 
because, so far as our researches extend, it stands “solitary 
and alone,” supported by reasoning peculiar to itself—at va- 
riance not only with many adjudications, but with some of 
the best settled rules of evidence. The magnitude of the 
credit, and usage of creditors to indorse payments, it is cléar 
_ cannot warrant the conclusion of the court. If i¢ were possi- 
ble for a general and uniform custom to exist in such a case, 
it is quite enough to say, that there was no proof of its exis- 
tence. 

There is nothing in the record to show any connection 
between the account of the defendants against the plaintiff, 
Ferguson, and the note, so that although the receipt of the 
defendants at the foot of the account is of the same date with 
the indorsement, it cannot be inferred that the account was 
paid by deducting pro tanto from the amount of the note. 
If the receipt of the account had in any manner acknowledged 
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the credit on the note, the proof would have been sufficient, 
but we can make no such intendment in the absence of any 
predicate on which to rest it; the more especially as the ac- 
count was against but one member’of the firmto whom the 
note was payable. 

It results from this view, that the judgment of the circuit 


court of Dallas must be reversed, and the cause remanded. 





IVEY v. NICKS. 


1. An innocent holder of a security won at gaming, cannot recover of the 
indorser who lost it, though the indorsement was made before the security 
was lost, unless he was induced to take it, by the representations of the 
indorser. 


Error from the Circuit Court of Talladega. Before the 
Hon. G. W. Stone. 


Tus suit was originally commenced in the county court 
of. Talladega, by the plaintiff, against the defendant in error, 
im assumpsit, upon the indorsement of a due bill. 

Upon the trial, a witness proved, that the defendant bet the 
note sued on, with one Conner, at a game of cards, played by 
the witness, and Conner. ‘The note was made by one Phil- 
ips to the defendant, for the payment of $150, and at the time 
defendant told Conner, he took the note for better, for worse ; 
that he would not indorse it, or be responsible for it. That 
his name, which was on the back, was not an indorsement, 
but placed there to distinguish it from the notes of his partner. 
The plaintiff was not present, and there was no proof that he 
knew of it. The defendant also produced, and read, the re- 
cord of his discharge in bankruptcy, but there was no proof 
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the plaintiff had any votice of the application to be declared 
a bankrupt. 

The only charge of the court necessary to be noticed, is to 
the effect, that if the plaintiff had no notice of the considera- 
tion of the transfer of the note, from the defendant, to Con- 
ner, he could recover, though the consideration was gaming, 
if the plaintiff acquired the note on the faith of the indorse- 
ment. 

A judgment being rendered against the defendant, he pro- 
secuted a writ to the circuit court, where the judgment of the 
county court was reversed, and the cause remanded. From 
that judgment this writ is prosecuted. The assignments of 
error present for revision, the charge of the judge of the 
county court. 











Rice and Morean, for plaintiff in error. ‘ 

1. Nicks, having entrusted Conner with his blank indorse- 
ment, is responsible to a bona fide holder of the note who 
was ignorant of the non-residence of the maker, although 
Conner may have abused the confidence reposed in him by 
Nicks. The whole evidence is set out, and discloses a clear 
liability against Nicks, in favor of Ivey; and even if there 
should be some inaccuracy or error in the charges and re- 
fusals to charge, this court will not reverse, because no injury 
has been done. Herbert v. Huie, 1 Ala. R. 18. 

2. What constituted a bona fide holder, was a question 
either waived by Nicks, or decided by the county court to his 
satisfaction, in a charge not set out, because not excepted to. 
The verdict of the jury, under the first charge, ascertains that 
Ivey acquired the note without notice of gaming considera- 
tion, and “on the faith of the indorsement as it appeared on 
the note.”” This court will not revise this decision of the 
jury, and this makes Nicks liable to Ivey, unless the non-re- 
sidence of the maker was known to Ivey, which’ is not even 
pretended by Nicks. 1 Ala. Rep. 18. 

3. The conversation between Nicks and Conner cannot 
affect the plaintiff Ivey, because it was not known to plain- 
tiff, and was no part of the indorsement, or of its considera- 
tion. ‘The name of Nicks had been placed on the note be- 
fore any gaming occurred, and of course the gaming between 
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Conner‘and Nicks was not the consideration of the indorse- 
ment. Kennedy v. Manship, 1 Ala. Rep. 43. For this rea- 
son, as well as for others shown by the record, the gaming 
between Nicks and Conner, cannot affect Ivey. Ivey “ac- 
quired the note on the faith of the indorsement as it appeared 
on the note,” and the indorsement, as it appeared, was made 
before any gaming occurred, and without reference to any 
game, “but to distinguish it as his (Nicks’s) individual pro- 
perty, from the notes or property of his partner Bowen.” 
This case is not therefore so much to be governed by the 
law of indorsements, as by the principle, that ‘ where one of 
two innocent persons (Nicks or Ivey) must sustain a loss, he 
(that is Nicks) must bear it, who is most in fault.” Herbert 
v. Huie, 1 Ala. R. 18. 

4. Ivey took the note, on the faith of the indorsement, and 
he is entitled to hold it, ‘discharged from all obligations be- 
tween the original parties [Nicks and Conner] which do not 
appear on the note itself, or of which he has no notice.” See 
eases cited, 1 U. S. Dig. 421, § 46; Hinton v. Bank of Co- 
lumbus, 9 Porter, 463; 1 U. S. Dig. 420, § 32, and cases 


there cited. 


L. E. Parsons, contra. 

1. This indorsement is for a gaming consideration, and is 
void in the hands of an innocent holder for a valuable consid- 
eration. 8 Ala. 138; Metcalf v. Watkins, 1 Porter, 57. 

2. There is no averment of diligence to collect the note of 
the maker. Briston & Roper v. Jones, 1 Ala. 159; Riddle 
v. Rourke, Ib. 394; Rathbone, use, &c. v. Bradford, Ib. 312. 

3. The discharge in bankruptcy also constitutes a good 
defence to this action, and should have been allowed by the 
eounty court. 

. 

CHILTON, J.—We think there can be no serious ques- 
tion as to the correctness of the decision of the orphans’ court 
in reversing the judgment of the county court rendered in 
this cause. The bill of exceptions not only shows that the 
defendant never did indorse the note, but put his name upon 
it merely to distinguish it from the joint property of himself 
and partner, but that it passed from him into the hands of , 
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Conner upon a gaming consideration. Waiving the conside- 
ration of the effect of defendant’s discharge in bankruptey 
upon the liability sought to be enforced against him; and 
without considering our statute, which authorizes the de- 
fendant to show a want of consideration as against the hold- 
er or indorsee of other than commercial paper, it is perfectly 
clear, that the county court mistook the law in refusing to 
charge the jury as requested by the defendant, viz: that if 
the only consideration of the indorsement was a bet or wa- 
ger at a game of cards, they must find for the defendant. 

The statte declares, thall ‘all promises, agreements, 
notes, bills, bonds, or other contract, judgment, &c., made, 
§c., upon any gaming consideration, shall be utterly void, 
and of no effect, to all intents and purposes whatsoever.” 
Dig. 257, § 1. The indorsement on the note, made*upon a 
gaming consideration is equally void, in the hands of an in- 
nocent holder, as it is in the hands of the original indorsee, 
who wins it, and cannot be enforced against the indorser; 
for if innocent parties were allowed to recover, the winner 
would always avoid the statute by transferring the notes. 

This construction accords with the whole current of au- 
thority, both English and American, and is in conformity to 
the uniform tenor of the decisions upon the statute of 9 Ann, 
c. 14. See Manning v. Manning et al. 8 Ala. 138; Fenno 
et al. v. Sayre & Converse, 3 Ala. Rep. 458; Cheatham v. 
Young, 5 Ala. 353; Chitty on Bills, 9 Am. ed. 111; 2 Dana, 
414; Bayley on Bills, 237. 

The same doctrine applies in cases of usury. Warren v. 
Crabtree, 1 Greenl. Rep. 167; Churchill v. Sutler, 4 Mass. 
156; Muskgrove v. Gibbs, 1 Dall. 216; Munn v. Commis- 
sion Co. 15 Johns. Rep, 44; Ib. 355. See also Tuthill v. 
Saltmarsh, at the last term, aad Saltmarsh v. P. & M. Bank, 
at this term. Also, Metcalfe v. Watkins, 1 Por. R. 57. 

There is nothing in the record from which it can be in- 
ferred that the plaintiff took the note by reason of any re- 
presentations made by Nicks. He received it, it is said, on 
the faith of the indorsement. As the indorsement, though 
placed on the note before the gaming, could have no vitali- 
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ty until the note was negotiated by the indorser, it follows 
that being void by the statute, the plaintiff, though a bona 
fide holder takes nothing under it, as against the indorser. 


Judgment of the circuit court affirmed. 














NELSON v. LOVEJOY. 


1. N being indebted to Y, who had departed this life, executed his note for 
the amount to L, who was about to administer on the estate of Y, L pro- 
mising to execute a receipt for the money as administrator, after his qual- 
ification as such. He became the administrator of Y, and afterwards 
brought suit against N onthe note. Held, that as he could give a valid 
receipt for the money, there was a sufficient consideration for the note, 
and no demand having been made of the receipt, there was no failure of 
the consideration. 


Error to the Circuit Court of Talladega. Before the Hon, 
G. W. Stone. 


Mayserry Lovesoy sued Robert Nelson, before a justice of 
the peace, on a note for $27 44. Judgment was rendered 
by the justice in favor of the plaintiff, and Nelson removed 
the cause by certiorari to the circuit eourt. On the trial, it 
appeared in evidence, that-Nelson, the plaintiff in error, had 
money in his hards belonging to one Harrison B. Young, at 
the time of his death, and letters of administration were a- 
bout to be granted on the estate of the deceased, to the said 
Mayberry Lovejoy, and it was agreed that Nelson should 
give his note to the defendant in error for the money due to 
the deceased, and as soon as letters of administration were 
granted, the plaintiff in error was to call on the defendant, 
and the defendant was to give him areceipt as administrator. 
Letters of administration were granted to the defendant in 
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error on the estate of Harrison B. Young, but it does not ap- 
pear that Nelson ever called on him for the recéipt, or that 
the defendant in error ever made any other demand of Nel- 
son for the money due to the estate of the intestate, except 
to demand payment of the note. 

The defendant requested the court to charge the jury, that 
if they believed the evidence they should find for the de- 
fendant, Nelson, which the court refused. This refusal is 
here assigned for error. 


Rice and Morean, for plaintiff in error. 

1. The note is without consideration, and a recovery in 
this suit would not bar a recovery, by the present adminis- 
trator of said Young, or by any subsequent administrator. 
Harbin v. Levi, 6 Ala. R. 399; Turner v. Davies, 2 Sand. 
Rep. 137 ; Hester v. Wesson, 6 Ala. R. 415, and cases there 
cited. 

2. The note being void for want of consideration, or be- 
cause it was given fora past consideration, (Kirksey v. Kirk- 
sey, 8 Ala. 131,) to a person having no authority nor right to 
take it, cannot itself be the foundation of a recovery. And 
Lovejoy in his individual character, cannot recover from Nel- 
son a debt due to the estate of Young—especially as there is 
no valid written or express promise to pay Lovejoy, made 
after he became administrator. 

3. When there is no conflict in the evidence, and when, 
admitting it all to be true, the plaintiff cannot recover, it is 
the duty of the court to charge the jury to that effect, ifask- 
ed by the defendant. Paul v. Meek, 6 Ala. 753. 

4. No matter how much equity a plaintiff in acourt of law 
may have, yet he can never recover without showing a le- 
gal right. Lovejoy as an individual, has no legal right against 
Nelson. Westmoreland v. Davis, 1 Ala. Rep. 299. Nelson 
could not insist that the beneficial interest is in another, (3 
Ala. 347,) but he may insist that the plaintiff has no legal 
right. 

5. The express promise evidenced by the note is void. 
And the law will not imply a promise to pay Lovejoy as an in- 
dividual, but will only imply the promise in favor of the admin- 
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istrator or owner of the money. Br. Bank at Montgomery v. 
Sydnor, 7 Ala. 308, 











W. W. Morais, for defendant in error. 

1. The evidence shows, that Nelson, when he gave the 
note, agreed, that he was to have Lovejoy’s receipt as ad- 
ministrator of Young, when he, Lovejoy, should qualify as 
such. ‘This was in October, 1840; administration was grant 
ed Lovejoy in November, following. 

2. Nelson is estopped by the execution of the note from 
showing a want of authority in Lovejoy to collect it. Grigs- 
by’s Ex’rs v. Ex’rs of Nance, 3 Ala. 347. Nor can he show 
an outstanding title in a third person. Moore & Moore v. 
Penn, use, &c. 5 Ala. 135. 

3. A count for money had and received appears in the 
statement, which will warrant a recovery. Nelson knew at 
the time he made the note, that Lovejoy was to qualify as 
administrator—he made it a part of the agreement to have 
his receipt as such. 8 P. 333. 


DARGAN, J.—We do not think the evidence showed an 
entire failure of consideration. The plaintiff in error was to call 
on the defendant after letters of administration on the estate 
of Young was granted to him, and the defendant was to exe- 
cute areceipt to him as administrator. But it does not ap- 
pear that the plaintiff ever requested the defendant, after the 
grant of letters to him, to execute the receipt as administra- 
tor, or that the defendant ever declined doing it, or as admin- 
istrator ever demanded of the plaintiff the debt due the estate, 
inany other manner than to demand payment of the note. 
When the consideration of a note is something to be done by 
the payee afterwards, the defendant does not show a failure 
of consideration by merely proving that the consideration was 
an act to be done by the payee, upon the request of the ma- 
ker ; he must go further, and show that he requested the 
payee to do the act, and that he failed to do it ; otherwise he 
does not show a failure of consideration. It is true, that it 
would be sufficient to show an incapacity on the part of the 
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payee, to do the act he promised to perform, which was the 
consideration, and if the payee was legally incapable of do- 
ing the act, it would be unnecessary to make the request. 
But it is not shown that the defendant in error was unable 
to give a valid receipt as the administrator of Young ; on the 
contrary, it is shown by the testimony introduced by the de- 
fendant, that Lovejoy was the administrator of Young, at 
the time the suit was brought. The authorities relied on 
by the plaintiff in error are not applicable. The case of Levi 
v. Harbin, 6 Ala. 399, only affirms the rule, that an admin- 
istrator cannot maintain a suit ona note given to him as such, 
after he has been removed from office. It is not shown that 
the defendant in error was removed, but on the contrary it is 
shown that he was the administrator. 

We see no error in the refusal of the court to give the 
charge requested. Let the judgment be affirmed. 











CHILTON, not sitting. 





GRIFFIN v. SMITH. 


1. A judgment on motion cannot be rendered against the beneficial plaintiff 
for costs, unless he appears upon the record as the party really interested 
in the prosecution of the suit. 


Error to the Circuit Court of Tuscaloosa. Before the 
Hon. G. D. Shortridge. 


Morron by the defendant in error, to tax the costs of a suit 
instituted against him by John J. Webster, against the ‘plain- 
tiff in error, for whose use, and at whose instance, a suit was 
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uneugcessfully prosecuted by Webster against the defendant 
in error, The judgment entry recites, that it appearing to 
the satisfaction of the court, that the suit was instituted at the 
instance of the plaintiff in error, and that the same resulted 
in a verdict for the defendant, it is therefore considered, &c. 
rendering a judgment against the plaintiff in error for the 
costs. This is now assigned as error. 


P.. & J. L. Martin, for plaintiff in error. 

In this case the court below rendered judgment against the 
plaintiff in error, as usee, in a case previously tried therein, 
at the suit of John J. Webster v. Andrew Smith, upon mo- 
tion, without notice to the plaintiff in error, upon the alledged 
ground that the suit referred to was prosecuted in the name of 
said Webster, against said Smith, for the use of said plaintiff 
in error. 

The points relied on in this case for reversing the judg- 
ment, are: 

1. That the judgment was not authorized by law—the 
court having no jurisdiction of the subject matter, in this 
form. 

2. That the proceeding was er parte (no notice having 
been given of the motion to the plaintiff in error) and hence 
the court had no jurisdiction of the case. 

3. If admissible in this summary form, the record should 
show every thing necessary to support the judgment, the 
facts, &c. 


W. Cocuran, for defendant in error. 


COLLIER, C. J.—It is enacted by the act of 1824, that 
‘on'all suits instituted in any court of record in this State, 
in the name of, one or more persons for the use of another, 
and judgment thereon rendered against the plaintiff for costs, 
it shall be lawful to enter up judgment and execution against 
the person for whose use such suit may be instituted.” Clay’s 
Dig. 316, $ 22. This enactment is explicit in declaring that 
the beneficial plaintiff shall be chargable with the costs, 
where the defendant is the successful party in a suit thus 
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prosecuted. But to authorize the rendition of a judgment 
against such person, it must appear from the record that the 
suit was instituted for his benefit. This has been the prac- 
tical interpretation of the act—is enforced by the terms em- 
ployed, and perfectly consistent with reason and analogy. 

In the case at bar, the judgment entry recites that a mo- 
tion for judgment was made against the plaintiff in error, for 
whose use, and at whose instance a suit was unsuccessfully 
prosecuted by J. J. Webster against the defendant, and that 
costs be taxed against him, and a judgment rendered against 
him therefor as the usee of the plaintiff; and it appearing to 
the satisfaction of the court, that the suit was prosecuted at 
the instance of the plaintiff in error, and for his benefit, and 
that the same resulted in a verdict for the defendant, §c. 

It cannot be inferred from all this, that the plaintiff in error 
appeared upon the record as the party really interested in the 
prosecution of the suit. Such a conclusion is negatived by 
the statement of the case on the margin of the judgment, as 
“John J. Webster v. Andrew Smith,” as well as by the affir- 
mation of the facts by the court, on which it renders judg- 
ment. Now, it is perfectly consistent with the recital in the 
judgment, to suppose that the name of the defendant in the 
motion, does not appear in the record of the suit. There is 
certainly no potency in the barbarism “ wsee,”’ and if correct- 
ness of expression was regarded, it might well have been 
omitted. 

Summary proceedings like the present are never aided by 
intendment, but must disclose such a statement of facts as to 
vindicate their regularity. If the defendant in the motion, is 
really a beneficial plaintiff within the meaning of the statute, 
he may be charged with the costs, and a judgment nunc pro 
tunc rendered against him. 

It results from what has been said, that the judgment of 
the circuit court must be reversed, and the cause remanded, 
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BOHANNAN v. WATTS ann WATTS, Ex’ns. 


1. The statute prohibiting the prosecution of a wnt of error, after three years 
from the rendition of a final judgment, applies to final decrees of the or- 
phans’ court. 


Error to the Orphans’ Court of Dallas. 


G. R. Evans, for plaintiff in error. 1. The orphans’ court 
had no authority to settle with, or discharge the defendants in 
in error, for the administration of their deceased testator, on 
the estate of James Wade, deceased. Taliaferro, Adm’r, v. 
Bassett and wife, 3 Ala. 670; Snedicor v. Carnes, 8 Ib. 655. 

2. There is no limitation to suing out a writ of error from 
the orphans’ or chancery court, except in certain special cases, 
in'matters pertaining to insolvent estates, &c. Clay’s Dig. 
309, § 17; Ib. 285, $1, 4. The only general limitation to 
writs of error (Clay’s Dig. 309, § 17,) is limited by its express 
terms, to writs of error to the circuit court. Ib. County 
Courts, 207, § 4. Asto the regularity of proceedings on 
settlement, see 5 Ala. 473; 1 Ib. 394, and cases referred to. 


CHILTON, J.—The final decree was rendered in this 
cause, on the 16th June, 1842, and the writ of error was 
sued out on the 24th May, 1848, so that nearly six years in- 
tervened between the final decree and the issuance of the 
writ of ‘error. The question is presented, whether the writ 
of etror is not barred by the statute, and should ‘not be dis- 
missed. 

By the 7th section of the act of 1820, (Dig. 309, § 17,) it 
is provided, ‘a writ of error may issue to reverse a final judg- 
ment in the circuit court at any time within three years after 
the rendition of the judgment, and not afterwards.” By the 
23d section of the act of 1821, in relation to the jurisdiction 
of the county or orphans’ court, it is provided, that ‘ from 
any judgment or order final, whether in vacation or term 
time, an appeal or writ of error shall lie to the circuit or su- 
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preme court, in the same manner as upon judgments of the 
circuit courts. (Clay’s Dig. 297, $ 4.) It is contended by 
the counsel for the plaintiffs in error, that this statute merely 
relates to the manner in which appeals may be prosecuted, 
or writs of error shall be sued out, and does not have refer- 
ence to the time within which they may be taken. We do 
not agree with the counsel, and think such construction 
would do violence to the intention of the legislature. It can 
hardly be presumed, that the legislature has prescribed no 
time within which a writ of error may be sued out, from the 
decree of the orphans’ court. It would perhaps be difficult 
to obtain competent persons to serve as executors and admin- 
istrators, if by law the time should never arrive when the 
proceedings of the court discharging them, could not be over- 
hauled. The want of such a statute would be very severe- 
ly felt, and consequences the most disastrous would doubt- 
less often ensue to the executors and other fiduciary agents 
who are required to settle with the orphans’ court, if, after 
the lapse of many years, their settlements should be opened, 
and they were again required to prove the various items con- 
tained in their accounts. Besides, if the construction con- 
tended for were allowed, the statutes upon the subject would 
exhibit a striking want of conformity in their application to 
the same subject matter when tried in different courts. The 
chancery courts, under certain circumstances, have concur- 
rent jurisdiction with the orphans’ court of estates of deceas- 
ed persons. It cannot be denied, that the three years limita- 
tion applies to final decrees in that court. In cases where 
the orphans’ court judge is incompetent to sit, the settlement 
of the estate is to be transferred to the chancellor. Now, is it 
reasonable to suppose the legislature could have intended that 
the accidental circumstance of the judge being interested as 
a party, or as counsel, or as related to some of the parties, 
should change the bar of the statute of limitations with res- 
pect to an appeal, or writ of error? We think it clear 
the statute was designed to apply alike to writs of ‘er- 
ror from all the courts to which such writs would lie from 
the supreme court, and that the 23d section of the act of 
1821, (Dig. 197, $ 4,) applies as well to the time when, as.to 
the.mode in which such writs of error or appeals. should; be 
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taken from the orphans’ court to the circuit or supreme court. 
This construction makes the statutes harmonize, and in our 
opinion fully accords with the policy of our various legisla- 
tive enactments upon the subject. See Clay’s Dig. 195, § 
14, where writs of error or appeals from judgments of or- 
phans’ courts upon trials of issues, under the act of 1843, are 
limited to one year. See also, Boyett et al. v. Kerr, 7 Ala: 
Rep. 14. 
Writ of error dismissed. 











BUTLER v. COOK. 


1, One who receives an estray from another person who had taken it up; 
but who had not complied with the law in regard to estrays, by giving 
bond, &c., and works the animal, though a trespasser, is not liable to the 
statute penalty of $100. 


Writ of Error to the Circuit Court of Montgomery. Before 
the Hon. Geo. Goldthwaite. 


‘"Tuis was a gui tam action, brought by the defendant in’ 
error against the plaintiff, to recover two penalties of a hun- 
dred dollars each, for taking up and using two stray oxen, 
without complying with the statute in regard to estrays. In 
‘the progress of the trial, a bill of exceptions was taken, which 
shows, that on the 19th of August, 1846, H. C. Howard took 
up the oxen, and put them in his stable ; that the oxen had 
repeatedly broken into his field, and he did not know to 
whom they belonged. It wasalso shown, that on the day 
they were taken up by Howard, it was agreed between How- 
ard and Butler, that Butler should take the steers and work 
them, and Howard should post them, and it was known to 
Butler, that the oxen had been taken up by Howard, as strays. 
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The testimony also showed, that on the same day, Howard 
applied to a justice of the peace to give information accord- 
ing to the act, but the justice refused to hear the application 
at that time, and appointed the first of November thereafter, 
to hear and determine the application ; and on the first. of 
November, Howard appeared before the justice of the peace, 
and strayed said oxen according to law. The proof also 
showed, that the oxen belonged to the defendant in error, 
and in March, 1847, he claimed them, and they were deliv- 
ered up to him by the plaintiff in error. 

On this evidence, the defendant requested the court to 
charge the jury, that if Howard took up said oxen because 
they were mischievous, and afterwards agreed to let Butler 
take and work them, that Butler was not liable in this form 
of action, although he knew that Howard had taken them up 
as strays, which the court refused to give, and the plaintiff 
excepted. , 

The defendant then requested the court to charge the jury, 
that if Howard took up said oxen contrary to law, then How- 
ard is liable to the plaintiff, but that he acquired a qualified 
property in the steers, and if Butler took the oxen by the au- 
thority of Howard, and from his possession, then Butler is 
not liable in this action, which the court also refused. 

The plaintiff also requested the court to charge the jury, 
that if there was no agreement between Howard and him, 
nor understanding, except that entered into after the oxen 
were taken up, then Butler was not liable in this action ; 
which the court refused. 

The plaintiff in error also requested the court to charge, 
that if the steers were taken up by Howard, and delivered to 
Butler, before they were strayed, with the understanding 
that Butler should work them, and he did work them, before 
and after the Ist November, 1846, when they were strayed 
by Howard, then Butler is liable to only one penalty of a 
hundred dollars; which the court refused. 


a 








Exmore and Yancey, for the plaintiff in error. 
The intendments of all forfeitures are strictly against the 
State; and in favor of the party charged. Under the stray 
73 
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law, no one is liable to its penalties, for taking up “cattle or 
sheep, in the months of April, May, June, July, August, 
September, and October.” Clay’s Dig. 550,410. By that 
law no “sheep or cattle,” in those months can be strayed. 
See Ib. 

The statute law relative to strays, not applying to cattle 
taken up from April to November, the remedy is a common 
law one. Butler is not liable to the penalty of the statute 
relative to strays, because he received the oxen which were 
taken up, on 15th August, by Howard, of said Howard. 
Howard had a qualified title in the oxen. See Dig. 550, 
§ 6. The oxen were not “strays” in the hands of Butler. 
Under the statute, the owner could not have recovered the 
oxen of Butler, nor their value. Butler had not given, and 
could not have given a bond. See Dig. 551,'§ 11,13. Ei- 
ther Butler or Howard could have maintained an action a- 
guinst all but the true owner. Butler is not liable as the 
‘taker up” of the oxen. Butler is not liable as a “ worker” 
of the oxen, after they were strayed by Howard on 1st No- 
vember. Nor before, as the record shows he did not work 
them before they were strayed in November. See Dig. 551, 
§ 14. 

If Butler is liable, he is only liable to a single penalty of 
$100. It is but one offence, one taking up, and one working. 
See Dig. 549, $ 1, 5, 16, 18. 











Harais and Warts, contra. 

1. Asto the first two charges, it is clear that the court did 
not err in refusing them. 

2. Asto the third charge, we must presume that there 
was proof, showing that Butler used the oxen before the first 
November. At any rate, it is not shown in the bill of excep- 
tions that there was no such proof, and this court will not re- 
verse untii affirmative error is clearly shewn in the bill of 
exceptions. 

3. Howard, itis clear, committed an unlawful act in tak« 
ing up the oxen, although they were mischievous, and had 
been breaking into his fields. If he had a lawful fence, then 
he had a right against the owners of the cattle, given by sta- 
tute, if the owner did not keep his cattle up. See Clay’s 
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Dig. 241, § 1,2. Having committed an unlawful act in 
taking up the oxen, he acquired no property by his trespass, 
and of course could convey no right to Butler; he could con- 
vey to Butler only such right as he had, and having none 
himself, none was conveyed to Butler. 10 John. 102, 106. 
One cannot authorize another to commit a trespass, or to do 
any other unlawful act, so as to protect the latter against an 
action for the wrong. 

4, The form of action is such as is authorized by statute. 

5. A party who takes property as an estray, must show an 
exact compliance with the statute. See Hanyman v. Titus, 
3 Miss. 302; 12 Johnson, 186; Crook v. Peebly, 8 Miss. 
344, And he cannot use the property before complying with 
the statute, without committing a trespass. See Barrett v. 
Lightfoot, 1 Monr. 241. 

6. The last charge was properly refused. The State affix- 
es the penalty of $100 for the taking up or using each stray 
contrary to the provisions of the act. See Clay’s Dig. 550, 
§ 5; 551, § 14. 











DARGAN, J.—The question is, did Butler, by using the 
oxen, incur the penalty imposed by the second section of the 
aet of 1823, Clay’s Dig. 551. The testimony shows, that 
the oxen were taken up as strays by Howard, in August, 
1846, and having taken them up, he agreed to let Butler use 
them under this agreement. Butler received them from 
Howard, and worked them. Butas the law did not autho- 
rize Howard to take up the oxen as strays, in the month of 
August, they were not strayed until November, and were 
then strayed by Howard; Butler retaining the possession, 
and using the oxen. 

By the first section of the act of 1823, it is enacted, that 
if any person shall be desirous of posting any stray that may 
be found on his premises, he shall apply to a justice of the 
peace for the purpose of having it appraised, and the justice 
shail require of the person taking up the stray, bond and se- 
curity, §c. By the 2d section of the same act, it is provid- 
ed, that if any person shall presume to use any stray, or strays, 
without first having given bond as aforesaid, he, she, or they, 
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shall be liable to the penalties prescribed by the 5th section 
of the act of 1820. 

The 5th section of the act of 1820 provides, that if any 
person shall take up, or use an estray, contrary to the pro- 
vision of this act, such person shall forfeit and pay for any 
such offence, the sum of one hundred dollars, to be recovered 
im any court of this State, having jurisdiction thereof, with 
cost. It is evident, that Butler did not take up the oxén, 
but only used them after they were taken up by Howard. 
Therefore, if Butler has incurred the penalty, it is for using 
them without giving the bond required by the 2d section of 
the act of 1823. But the statute contemplates, that the per- 
son taking up the strays, shall give the bond required, and 
no other person can do it, and the penalty for using the stray 
without giving the bond, can only be incurred by him who 
is required to givethe bond. As Butler is neither required 
by that act, nor authorized to give the bond, as the oxen 
were not taken up as strays by him, he did not incur the pen- 
alty. But it has been argued, that as Butler knew that 
Howard had taken up the oxen as strays, and with this 
knowledge received them from him, under an agreement to 
usé them, he became thereby a trespasser ab énitio, by as 
senting to what Howard had done, and taking the benefit re- 
sulting from Howard’s act. This may be, and Butler by 
receiving the oxen and using them, with a knowledge that 
Howard committed a trespass in taking them up, may have 
subjected himself to an action of trespass. But because he 
may be a trespasser, it does not follow that he is liable to the 
statute penalty ; for all penal statutes are to be strictly con- 
strued, and none can be charged with the penalty, except 
those made liable to it by the statute; and as no one incurs 
the penalty for using a stray without giving bond, but .he 
who has the authority, and is required by the act to give the 
bond, and the ruling of the court being contrary to the view 
hére taken, the judgment must be reversed, and the cause re- 


manded. 
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REYNOLDS & ELSTON v. CULBREATH. 


1. That a debtor “ was about to dispose of his property fraudulently, to avoid 
the payment of the debt,” does not authorize the creditor to sue out an 
original attachment, commanding its seizure. 


Writ of Error to the Circuit Court of Randolph. Before 
the Hon. G. W. Stone. 


Dest by the defendant in error, upon a bond payable to 
him, executed by the plaintiffs in error, upon suing out an 
original attachment. 

Upon the trial of the cause, the defendants offered eyi- 
dence conducing to show, that about the time the attach- 
ment was sued out, the plaintiff was about to dispose of his 
property fraudulently, with intent to avoid the payment of 
the debt sued for. The court ruled that this, if true, was not 
a defence to the action, but only went in mitigation of the 
damages. ‘To which the defendantsexcepted. This is now 
assigned as error. 


L. E. Parsons, for plaintiffs in error. ‘ 


1. The sole question in this case is, whether an original 
attachment may be sued ont, on the ground that the defend- 
ant is about to dispose of his property fraudulently. The 
jadge below decided it could not. 

2. It has been decided by this court, that there is no dis- 
tinction between the two kinds; and that the sole guestion 
is, whether the attachment was wrongfully and vexatiously 
sued out. Kirksey v. Jones, 7 Ala. 623; Gayle v. Pearson, 
11 Ala. 278; Brown v. Isbell, Ib. 1009. 


S. F. Rice, contra. 

1. The attachment was an original attachment, not aa 
ancillary attachment. The proof on which the charge of 
the court was asked, related to a ground on which an ancil- 
lary attachment may issue. But no proof was made or of- 
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fered of any ground for suing out an original attachment: 
therefore, the plaintiffs in error could not bar an action for 
suing out an original attachment, by showing a ground for 
suing out an ancillary attachment. 

2. There is no error, as the court will see by examining 
Alexander v. Hutchinson, 9 Ala. R. 825. 








COLLIER, C. J.—The act of 1833, requires a party suing 
out an attachment to make an affidavit, that the defendant 
therein absconds or secretes himself; that he resides out of 
this State; that he is about to remove out of this State, so 
that the ordinary process of law cannot be served upon him; 
or that he is about to remove his property out of the State, 
and that thereby the plaintiff will probably lose the debt, or 
have to sue for it in another State. Clay’s Dig. 54,§3. By 
the act of 1837, a plaintiff in a suit at law, may, under some 
circumstances, cause an attachment to be issued in aid of the 
action; among other grounds upon which such auxiliary 
process shall issue, is the fact that the defendant is about to 
dispose of his property fraudulently, with intent to avoid the 
payment of the debt or demand sued for. Clay’s Dig. 61, 
§ 34. 

Under the influence of this latter enactment, in an action 
on the case for suing out an ancillary attachment without any 
reasonable or probable cause, and for the purpose of vexing 
and harrassing the plaintiff, the court considered the allega- 
tion as a substantial assertion, that the act was done wrong- 
fully and vexatiously, and that it was a complete defence to 
the action for the defendant to show that any one of the 
eauses existed which would warrant him in resorting to this 
process. ‘The question,” say the court, “is not, whether 
the precise ground stated in the affidavit is true, for it is ob- 
vious that the plaintiff has sustained no legal damage by the 
writ, if it was proper to be issued by changing the terms of 
the affidavit.” Kirksey v. Jones, 7 Ala. Rep. 622. 

In the case cited, it was said, ‘‘ whenever an attachment is 
wrongfully sued out, and damage is thereby caused to the 
defendant in the suit, he is entitled to recover for the actual 
injury sustained, by force of the statutory provision. And if, 


in addition to its being wrongfully sued out, it is also vexa- 
, 
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tiously, or in other terms, maliciously sued, then, the defend- 
ant, upon the principle which governs the correlative action 
for a malicious prosecution, may recover damages as a com- 
pensation for the vexatious or malicious act ; or, in the terms 
of the statute, such damages as he may be entitled to on ac- 
count of the vexatious suit.” 

In Alexander v. Hutchison, 9 Ala. Rep. 825, which was an 
action upon the bond to indemnify the defendant in attach- 
ment against the consequences of wrongfully or vexatiously 
suing out the process against his estate, it was decided that 
the attachment could not be justified by proof that the plain- 
tiff therein had good reason to believe that the ground stated 
in the affidavit really existed. If it did not really exist, the 
plaintiff in attachment is answerable to the defendant for the 
injury sustained by him in consequence of the attachment 
having improperly issued. 

It will be observed, that the case at bar is altogether unlike 
Kirksey v. Jones—there, the action was case, for wrongfully 
or veratiously suing out the attachment—here, it is upon the 
bond, and the breach is not specifically alledged, either in the 
declaration, or in any other part of the record; but it was 
agreed to try the cause on its merits, to regard all papers and 
legal pleadings on both sides as filed, and all legal issues 
upon matters of fact, in bar, as formed, without actually 
writing out any of the pleadings oneither side. It may then 
be intended, if necessary, to sustain the judgment below, 
that any breach which is consistent with the condition of 
the bond, was proved at the trial. 

The cases are also distinguishable in this: the attachment 
in Kirksey v. Jones was auxiliary to a suit at law already 
commenced, while in the case before us, the attachment was 
the initiatory process. In the former, the fact attempted to 
be proved is one of the grounds prescribed by the statute 
upon which an attachment may issue; but in the latter, it 
furnishes no cause for issuing such process. Upon the form 
of the action, the mode of alledging the grievance, and the 
influence of the statute, this court placed its judgment. 
These reasons cannot, we have seen, be invoked in favor of 
the defence set up. Conceding that the defendant “was 
about to dispose of his property fraudulently to avoid the 
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payment of the plaintiff’s debt,” and still the existence of 
such a state of things did not warrant an original attachment 
to issue, commanding its seizure. This being the case, the 
evidence adduced by the defendant, if available for any pur- 
pose, could not exert greater potency than was accorded to 
it by the circuit court. The consequence is, that the judg- 


ment must be affirmed. 














PORTER v. WORTHINGTON. 


1..A bill.in chancery, which discloses that the defendant is a resident of a 
_ different county from that in which the bill is filed, may be dismissed on 


on. 
2. A bill will not lie against an administrator, as such, for title to a tract of 


land sold by his intestate, and for which he executed his bond for title. 


Error to the 42d Chancery District. Before the Hon. D. 
G. Ligon, Chancellor. 


Fatconer, for the plaintiff in error. 

1. The court had jurisdiction, the land being situate with- 
in the county of Randolph, where the bill was filed. See 
Clay’s Dig. 342, § 162. 

2. If there was a want of jurisdiction it should have been 
presented to the court by plea, in the nature of a plea in a- 
batement. See Bank of Norfolk v. Holman et als. 12 Ala. 
369; Freeman v. McBroom etal. 11 Ib. 943. 

3. There was nothing presented by the motion which the 
court was authotized to act on, as the facts assumed in the 
motion to exist are not proven in any part of the record. 

4, The whole proceeding was irregular. 


No counsel for defendant. 
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CHILTON, J.—The bill in this case is fatally defective,in 
more respects than one. It is filed in Randolph county, 
whereas the defendant resides in Benton, which was the 
county of the residence of his intestate, and in which letters 
of administration were granted to the defendant. This 
appearing on the face of the bill, it was very properly dismiss- 
ed for this cause by the chancellor, on the motion of the de- 
fendant. But the bill is filed against an administrator, for 
title to a tract of land sold by the intestate, and for which he 
executed his title bond. The statute authorizes summary 
proceedings before the judge of the county court to require 
the administrator to make title in cases where the party holds 
the title bond of the intestate, and has made full payment, but 
it is clear this statute was not designed to apply to proceed- 
ingsin chancery. On the contrary, it was doubtless enacted 
to render a resort to that court unnecessary. Upon the death 
of the intestate, his lands descended upon his heirs, and ‘the 
administrator, as such, had no interest in them. The sta- 
tute authorizes him, in certain cases, to petition for and ob- 
tain an order of sale of them from the orphans’ court, but — 
this vests him with no title—he is made the mere agent to 
pass the title out of the heirs, by virtue of the order granted 
in conformity to the law. The heirs of the intestate are not 
made parties to this bill, neither is Christopher C. Porter, who 
it is alledged purchased the land when sold by the adminis- 
trator, with a notice of complainant’s equity, and whose deed 
the bill prays may be cancelled. It is alledged that the de- 
fendant has purchased Christopher C. Porter’s interest, and 
now claims said land and premises, either as his own, or the 
property of his intestate. Now it is clear, the deed to C. C. 
Porter cannot be cancelled without making him a party ; and 
if the land be the property of the estate of Robert Porter, de- 
ceased, his heirs must be parties. If however, Worthington 
has purchased the title, with a knowledge of complainant’s 
prior equity, the bill should so charge it, in which event; he 
would hold the legal title as trustee for complainant, “and 
there would be no necessity, in order to divest him of the ti- 
tle, that other parties should be made. But this bill, séems 
to be filed against the administrator, as such, to enforce the 
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specific éxecution of the contract of the intestate for the sale 
of land. No power to pass the title is possessed by the ad- 
ministrator, and a decree of the court of chancery, that he 
convey such title as vested in him by virtue of his adminis- 
‘tration, would be nugatory. In respect to the question of ju- 
tisdiction, the bill derives no aid from the act, (Dig. 342, § 
162,) referred to by plaintiff’scounsel. That act pertains to 
actions at law. But the act of 1841, dividing the state into 
chancery districts, limits the jurisdiction to the county of 
defendant’s residence. Shrader v. Walker, 8 Ala. Rep, 244. 
This case shows too, that advantage of the want of jurisdic- 
tion may be taken on motion, when it appears from the: faee 
of the bill that the suit is brought to the wrong county. 
The ease of Freeman v. McBroom, 11 Ala. 943, merely 
shows that the objection to the jurisdiction is in abatement 
of the suit, and may be waived by submitting to answer with- 
6ut objection. The case is not an authority to show that 
the want of jurisdiction must be pleaded in abatement, for it 
Tefers to the decision of Shrader v. Walker without disap- 


probation. 
Let the decree be affirmed. 














WYATT v. AVERY. 


1. To authorize 2 judgment of non pros, in a case carried by appeal from # 
jostice’s court, it should appear, that the notice of the appeal, required by 
the statute, has been served, or that the judgment was rendered ats tem 
subsequent to the term, to which the appeal is taken. 


Writ of Error to the Circuit Court of Auteuga. Before the 
Sion. J. D. Phelan. 
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Beuser & Harais, for plaintiff in error, cited Wiggins v. 
Perryman, 4 S. § P. 94; Betts v. Nicholson, 1 Stewart, 349; 
Hancocks v. Holmes, 3 Ala. 9; Clay’s Dig. 315, $ 17, 18. 


DARGAN, J.—The plaintiff in error sued the defendant 
before a justice of the peace, and judgment was rendered in 
her favor, on the 9th of October, 1847, for $33. The de- 
fetidant took an appeal to the circuit court of Autauga, and 
judgment of non pros was rendered against the plaintiff in 
error ; but there was no notice of the appeal served on the 
plaintiff, or her attorney. It is enacted that “no appeal shall 
be tried at the first term of the court to which it is taken, 
unless it appear that the appellee, his agent or attorney, has 
had five days’ notice of such appeal, prévious to the term at 
which the same is tried; or unless the return of non est in- 
ventus be made by the constable on the notice issued by the 
justice; and for want of such notice, or return, the cause 
shall stand for trial at the next ensuing term.” Clay’s Dig, 
315. 

It is very clear that the circuit court erred, in rendering 
judgment of non pros against the plaintiff inerror. Toenti- 
tle the defendant in error to judgment of non-suit, it should 
have appeared, that the notice required by the statute had 
been served; or the record should show, that the judgment 
of non-suit was rendered at a term subsequent to the termof 
the court to which the appeal wastaken. Wiggins v. ~—o 
man, 4 Stew. d& Por. 95; 1 Stew. 349, 

Let the judgment be ssoeneh and the cause metantedh 
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SPANN v. THE STATE. 


1, Non-residents, or mere sojourners, cannot be required to act as overseers 
on public roads. 

2; One notified of his appointment as an overseer of a public road, and who 
has a valid excuse for not serving as such, must make it by affidavit, with- 
in ten days after receiving notice, in the mode pointed out by the statute, 
and cannot make it in any other way. 


Writ of Error to the Circuit Court of Lowndes. Before 
the ‘Hon. N. Cook. 


Tue plaintiff in error being proceeded against as a default- 
ing overseer of a road, offered to prove, that at the time he 
was appointed overseer of the road, by the commissioners’ 
court, he was, and has been ever since, a resident of the State 
of South Carolina. On the objection of the solicitor, the 
court excluded this testimony, and the defendant excepted. 
This is now assigned as error. 


J. A. Evmore, for the plaintiff in error. 
Arrorney Genera, for the State. 


) COLLIER, C. J.—The 11th section of the act of 1836, 
“to amend. and consolidate the’ laws on the subject of public 
roads,”” enacts, that “if any person duly served with a copy 
of an order of his appointment as overseer or apportioner, shall 
fail ‘or refuse to act, such person shall, within ten days if 
practicable, after such service, furnish a statement in writing, 
under oath, to the judge of the county court, of the reasons 
of his non-acceptance, and the said judge shall forthwith fill 
the vacancy, and cause such statement to be placed on the 
state docket of the next circuit court, and in the files of the 
state papers of said court'; and if the reasons be deemed not 
sufficient, such person shall be liable to be fined by said court 
without the intervention of a jury, unless it be demanded, 
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not exceeding one hundred dollars. And in all cases where 

such affidavit is not made, the office shall be presumed to 

have been accepted, and the several officers held responsible 
accordingly.”” Clay’s Dig. 510, $ 13. 

This enactment makes it imperative upon a person appoint- 
ed an overseer of a public road to signify his non-acceptance 
by writing, under oath, to the judge of the county court, if 
practicable, within ten days after he receives the legal notice; 
and the consequence of neglect is, that an acceptance of the 
office shall be presumed, and the overseer be held responsible 
accordingly. ‘The manner in which that responsibility shall 
be enforced, and the measure of it, are pointed out by the sta- 
tute. 

It is altogether certain that the legislature never intended 
to impose upon mere sojourners who were residents in an- 
other state, the duty of acting as overseers of public roads, 
even if such a measure would be within the. competency of 
the legislature. But the question is, how shall this fact be 
shown? We know of no other mode than the statute has 
prescribed ; for it is certainly allowable to provide a remedy 
by which a plaintiff or defendant may assert a right or. de- 
fence, and make it exclusive of all others. This we think 
has been done by the act we are considering, in terms too 
forcible to be disregarded. It declares, that the failure to 
make an affidavit of the reasons of the appointee’s non-ac- 
ceptance, upon being served with a notice of his appointment, 
shall create a legal presumption that he has accepted, and he 
shall be chargeable for a neglect of the duties which the law 
devolves upon overseers of roads. The language employed 
is too stringent to allow room for such a construction as: will 
permit the overseer to make his excuse when put upon his 
trial for neglect of duty; unless it is shown that the reasons 
by which a non-acceptance is attempted to be justified, 
could not have been made within the time the act directs. 

The bill of exceptions states, that the defendant offered to 
prove, that at the time of his appointment as overseer of the 
road, and ever since, he has been a non-resident of this state, 
and that he resides in the state of South Carolina. It isnot 
shown that the notice of his appointment was not promptly 
served on him, nor is it pretended that he communicated his 
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non-acceptance by affidavit as required, we must therefore 
intend that the defendant relied upon his non residence as 
furnishing a sufficient answer to the charge of neglect. All 
intendments are favorable to the decision of the primary 
court, and it is incumbent on the party objecting to the ad- 
mission of evidence, to show affirmatively the existence. of 
etror. If then notice was not served, or the affidavit was 
made, the bill of exceptions should have recited the fact so 
as to make the evidence in respect to the defendant’s non- 
residence material and pertinent ; for as an isolated and inde- 
pendent fact, it established nothing available to the de- 
fence. Mardis’s adm’rs v. Shackleford, 4 Ala. Rep. 493. 
The court always protect the jury from the admission of ir- 
relevant testimony, by excluding it on objection, in the same 
manner as it rejects other incompetent proof. If evidence be 
izrelevant at the time it is offered, it is not error to reject it, 
because other evidence may afterwards be given, in connec~ 
tion with which it would become competent. If it would be 
televant in conjunction with other facts, it should be propos» 
e@ in connection with those facts, and an offer to follow 
the evidence proposed, with proof of those facts at a pro- 
per time. Id. and cases cited. ‘The testimony then, in the 
Manner in which it must be inferred to have been offered; 
was irrelevant ; the circuit court did not therefore err in its 
rejection, and the judgment is consequently affirmed. 











OLIVER v. HIRE & LE BARRON. 


1. A written direction by O, to H & L, to let B have, on account of F, « 
hundred dollars worth of groceries, and “I will pay the same when I come 
to Pensacola, which will be shortly,” creates a direct liability on O to pay 
she debt, if the articles are furnished to B. 
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Error to the Circuit Court of Macon. Before the Hon. Geo. 
Goldthwaite. 








. Action of assumpsit. The facts appear in the opinion of 
the court. 


Doveuerty, for plaintiff in error. 

1. The question, whether a promise is original or collate- 
ral, depends not so much on the particular words of the pro- 
mise, as on the circumstances of each case, and the general 
features of the transaction. Chit. on Con. 508, last ed.; Pit- 
man on Pr. and S. 40; Law Lib. 35, and note 9; Bell v. 
Bruen, 1 How. U. S. 169. 

2. It is insisted, that in this case, the promise is prima 
facie collateral, and consequently, that the court erred both 
in refusing, and giving the charges, as set forth in the bill of 
exceptions. Cutler v. Hinton, 6 Rand. R. 509; Leland v. 
Creyon, 1 McC. 100; Matthews v. Milton, 4 Yerger, 676; 
Meade v. McDowell, 5 Binney, 195; Parsons v. Walter, 3 
Dougl. 14, note c; Babcock v. Bryant, 12 Pick. 133; Cahill 
vy. Bigelow, 18 Pick. 369; Hunt v. Smith, 17 Wend. 179; 
Pitman on Pr. and 8. 40; Law Lib. 30, note 6. 

It is evident that Oliver intended the credit to be given to 
Forest—1. Because he says “on account of A. J. Forest,” 
which would be surplusage, under a different construction. 
2. Because it is clearly implied on the face of the instru- 
ment, that Baggett was the agent of Forest, and not of Oli- 
ver, and also that the plaintiffs well knew who Forest was. 
3. Because the particular kind of groceries is not specified, 
but the selection left to the agent of Forest. 4. Because a 
period of five years appears to have elapsed, without demand 
on Oliver, from 1839 to 1844. 

The words, “I will pay the same,” &c. are not conclusive 
against Oliver. The nice distinctions drawn in Burkmire v. 
Darnell, Holt, 606, and in Watkins v. Perkins, 1 Ld. Raym. 
224, are now overruled, as will be seen by reference to note 
9, on p. 35, of Pitman, sup. 


CHILTON, J.—The plaintiff in error, who was the de- 
fendant below, was sued upon a writing as follows: 
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“Sparta, June 17th, 1839. Messrs. Hire & Le Barron : 
Gentlemen: If you will let Mr. Baggett have on account of 
A. J. Forest, one hundred dollars worth of groceries, I will 
pay the same when I come to Pensacola, which will be 
shortly. Your attention to the above will be thankfully te- 
ceived. Please let him have at cash prices. Yours, respect- 
fully, (Signed) Warring Oxiver.” 

he above writing having been read to the jury, the coun- 
sel for the defendant below asked the court to charge, that 
the undertaking evidenced by said paper was not an original, 
but was merely a collateral undertaking. This charge the 
court refused, but charged the jury, that in the absence of 
other proof showing the undertaking was collateral, they 
should regard it as original. We are of opinion there was no 
error in this charge. The request to furnish $100 worth of 
groceries to Baggett on account of Forest, for which the de- 
fendant below promised shortly to pay, creates a direct lia- 
bility on him in the first instance to satisfy the debt. Bag- 
gett was to get the goods for Forest, but Oliver agreed to 
pay for them. ‘T'hey were not purchased to be paid for by 
Forest—were not to be charged tohim. The credit was 
evidently given to Oliver, who promised to pay, not on con- 
dition that Forest should make default, but absolutely, and at 
all events. This is a stronger case than Bates v. Starr, 6 
Ala. Rep. 697, where the defendant engaged to be responsi- 
ble to the creditor for any arrangement which he might make 
with a third party respecting the rent of a building, and in 
that case, held the agreement created a direct, not a collate~ 
ral liability. 

The judgment is affirmed. 
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BOYD v. McIVOR. 


1. An indorser, who has assigned a note without recourse, which was made 
payable to him as the agent of the indorsee, for a debt due the indorsee, 
is a competent witness for the latter in a suit upon the note. 

2. It is not error for the court to refuse to charge the jury, that ifthey found 
certain facts to be true, a witness was incompetent, and his testimony 
should be rejected. 


Error to the Circuit Court of Macon. Before the Hon. G. 
W. Stone. 


AssuMPSIT on a promissory note by the defendant in error 
as indorsee, against the defendant as maker. 

Upon the trial, the plaintiff offered the deposition of Geo. 
Goldthwaite, who had indorsed the note to the plaintiff with- 
out recourse against him, who among other things proved, 
that the note was given for the rent of land belonging to Me- 
Ivor; that he was the agent of McIvor, and that the note 
should not have been taken payable to him, but to McIvor, 
and that he had no interest in it. 

The defendant moved the court to charge the jury, that 
if the note was indorsed by Goldthwaite to the plaintiff, 
without his knowledge, or consent, and was not delivered to 
the plaintiff, or any one for him, and that the same was in- 
dorsed by the said Goldthwaite, for the purpose of making 
himself a competent witness, they should exclude his testi- 
mony from their consideration. This charge the court re- 
fused to give, and the defendant excepted. This is now as- 
signed as error. 


McLestexr, for plaintiff in error. 

1. The transferror of a chose in action is an incompetent 
witness for the transferee in a suit brought by him for its re- 
covery. Anda release would not render him competent. 
Houston, adm’r, v. Prewit, 8 Ala. 846; Lock v. Noland, 1 


Ib. 249. 
75 
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2. An incompetent witness cannot be rendered competent 

to testify, by any management or machinery, or er parte act 

of hisown. Houston, adm’r, &c. supra; Bell v. Smith, 5 

Barn. & Cress. 188. 

3. The indorsement of the note by the payee, without 
any consideration or contract, or delivery, or consent, on the 
part of the indorsee, for the mere purpose of bringing a suit 
in the name of the indorsee, does not divest the payee of the 
property in the note, nor render him a competent witness to 
sustain asuit upon it. The charge asked should have been 
given. The court had no right to assume that the agency of 
Goldth waite had been proved, and therefore refuse the charge 
asked. ‘To allow witnesses to make themselves competent 
in such way, would be the worst species of maintenance. 
And plaintiffs in future would be merely nominal. 

4. The charge asked should have been given by the court; 
for if the agency of Goldthwaite would render him compe- 
tent, whether he was agent or not, was a question for the 
jury to decide, and not for the court to assume in the charge— 
Goldthwaite is treated as original owner of the note ; and it 
is conceived the evidence of Mr. Belser fully authorized it. 
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Beuser & Harais and S. F. Rice, contra. 

1. Was Goldthwaite a competent witness? The indorse- 
ment being without recourse, and he having no interest in 
the original consideration of the note, other than as agent, 
and that interest being released, before his depositions were 
taken, and the genuineness of the note, and the validity of 
the consideration not being questioned, he is a competent 
witness. 5 Wend. 181; 5 Hill, 476; 1 Demo. 108; 18 
Maine, 354; 9 N. Hamp.'430; 12 Ala. 592; Ib. 383. 

“The case of Houston, adm’r, v. Pruitt, 8 Ala. 846, cited 
by plaintiff in error, is not analogous. In that case, the origi- 
nal consideration of the bills sued on, passed from the trans- 
ferror to the drawer. In this case, the payee never had any 
mterest in fact. In the case cited, there was no indorsement, 
and the witness offered stood as the mere transferror of a 
chose in action. Suppose, in the case cited, it had been 
shown that that the transferror never had any actual interest 
in the bills sued on, but that the real interest was in the 




















JUNE TERM, 1848. 595 
ee Mclvor, — 
plaintiff, Houston, and his intestate, would not the transferror 
then have been a gs witness? See Isbell v. Brown, 
383. 

2. But the charge asked for was properly refused, for the 
reason that it refers to the jury the right to determine on the 
competency of a witness. The rule is, that the question of 
the competency of a witness on the ground of interest, is to 
be determined by the court alone, though when the ques- 
tions of fact are intricate, he may, in his discretion, take the 
opinion of the jury upon them. See 1 Greenl. Ev. 4265. 

4. If the witness, Goldthwaite, was incompetent, a mo- 
tion should have been made to the court, to have excluded 
his testimony, and if overruled, it should have been except- 
ed to. 











DARGAN, J.—That an indorser who has no interest in 
the note, nor liable in any manner upon it, is a competent 
witness in favor of the indorsee, against the maker, is too well 
established to be controverted. ‘Todd v. Hardy, 9 Por. 346; 
Abbott v. Mitchell, 6 Sheppard, 355; 1 Demo. 180; Lock 
v. Nays, 9N. Hamp. 430; Farmers’ Bank v. Griffiith, 5 Hill, 
476; 5 Wend. 181. 

The indorsement of Goldthwaite being without recourse, 
does not-show him to be interested in the note, nor liable in 
any manner upon it. Nor does his testimony change his con- 
dition in reference to the note. But itis contended, that he 
must be considered as the transferror of a chose in ae- 
tion, and as such disqualified to testify, on the ground of 
public policy, independent of the question of interest, and 
we are referred to the case of Houston v. Pruitt, 8 Ala. 846, 
in support of this position. 

The facts of that case, when examined, will be found very 
different from the case under cenidention, In that.case, 
the consideration of the bills moved from O’Neil, the witness, 
They were not payable to any one, and were handed over 
by the witness to Houston, to indemnify®him for money he 
had been compelled to pay, as the security of the witness. 
The witness had been afterwards declared a bankrupt, and 
received his certificate of discharge. This court held, that 
he was incompetent, first, because his testimony tended to 
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increase the fund in the hands of his assignee in bankruptcy; 
and further, that he was incompetent as the transferror of a 
chose in action, on the ground of pays policy. But if the 
witness in the case at bar is to be excluded on this ground, 
we must carry the doctrine still further, and hold, that an in- 
dorser of a promissory note, who never had any beneficial in- 
terest in the note, and who is in no wise interested in it, is 
incompetent, although by the indorsement, the legal title was 
united with the equitable, in the defendant in error; for the 
note was given for the rent of land belonging to the defend- 
ant. Although Goldthwaite, as his agent, took the note pay- 
able to himself, yet it is shown by his testimony, that the mo- 
ney actually belonged to McIvor, and not to the witness. 
What good will result to the public by excluding the testi- 
mony of witnesses thus situated ; or what injury to public 
morals, by permitting them to testify, we are unable to per- 
ceive. The witness in this case, never had any beneficial 
interest in the note, nor is he in any manner liable upon it. 
He is therefore a competent witness, and the court did not 
err in permitting his testimony to go to the jury. 

As it is the province of the court to determine on the com- 
petency of proof, and not that of the jury, the court did 
not err in refusing the charge requested, which ‘was, that if 
the jury should find certain facts to be true, then the wit- 
ness was incompetent, and his testimony should be disregard- 
ed. When testimony is permitted to go the jury, it is their 
duty to consider, and to weigh it; but its competency as 
proof is already established by the court, and acharge which 
would subject the legality of the evidence to the judgment, 
or consideration of the jury, should not be given. It is the 
duty and province of ajury, to weigh the evidence in coming 
to their conclusions of fact; but the consideration of the le- 
gality of the evidence, as proof, belongs exclusively to the 
court. 

There is no error in the record, and the judgment is af- 


firmed. bd 








CaixTon, not sitting. 
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STERNS anD WIFE, ex PaRTE. 


1. To authorize the court to compel an election, when suits at law, and in 
chancery, have been instituted for the same cause of action, the plaintiff 
at law, and in equity, must be the same person; consequently, an election 
will not be ordered, when one party has proceeded in the orphans’ court 
for a partition of lands, and obtained a decree for partition, and the‘ other 
is proceeding in chancery for the same object, although the latter is pro- 
secuting a writ of error to the supreme court, from the decision of the or- 
phans’ court. 


Motion for a mandamus to the chancellor sitting at Dade- 
ville. Before the Hon. W. W. Mason. 


W. W. Morris, for the petitioners. 

1. Mandamus is the proper remedy. P. and M. Bank v. 
Willis & Co. 5 Ala. 770; same v. Walker et al. 7 Ib. 926. 

2. The 36th rule of chancery practice is cumulative, and 
does not abrogate the law as it existed before. 

3. The object of the rule is to prevent vexatious litigation. 
Here, the party is moving to attain the same object in two 
separate courts; he seeks to evade the barrier which the par- 
tition in the orphans’ court erects as a bar to the chancery 
proceeding. 1 Smith’s Chan. Prac. 561; Rogers v. Vosbugh, 
4 Johns. Ch. Rep. 84; Livingston v. Kane, 3 Ib. 22; Gibbs 
v. Perkinson, 4 Hen. & Munf. 415. 

2. By suing out the writ of error, Bryant and another be- 
came plaintiffs. They are also complainants in chancery. 
They are prosecuting in both courts at the same time, and 
strictly within the rule. But if otherwise, the spirit and in- 
tention of the law, irrespective of the rule, will restrain them. 
Suing out a writ of error is the commencement of a new ac- 
tion. Gregg et al. v. Bethea, 6 Por. 9, and cases cited; 1 
Smith’s Ch. Prac. 561. 


S. F. Rice, contra. 
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~ COLLIER, C. J.—The transcript before us is professedly 
imperfect ; yet it informs us that the petitioners had pro- 
ceeded before the orphans’ court of Tallapoosa to obtain a 
partition of certain lands; that the petitioners and Needham 
Bryant et al. were parties to that proceeding ; that paftition 
had been ordered and made, and that Needham Bryant et al. 
had sued out a writ of error, which is now pending in this 
court: Further, Needham Bryant et al. have filed their bill 
in the chancery court at Dadeville, praying that the same 
lands may be partitioned amongst the heirs of Wm. Bryant, 
deceased ; that the object of the suit in the orphans’ court, 
and the court of chancery, is identical, in respect to the same 
subject matter, and that the parties to the former proceeding 
are all brought before the court in the latter. A motion was 
made to the court of chancery to compel the complainants 
to elect whether they will abide by the decree of the orphans’ 
court, and dismiss their writ of error, or whether they will 
prosecute their suit in chancery. 

This motion, it is insisted, should have been sustained un- 
der the 36th rule of chancery practice, and even independent 
of it. ‘Thatrule provides as follows: ‘ Where a suit at law, 
and a bill in chancery, are instituted for the same claim or 
demand, the defendant on suggestion, supported by affidavit, 
may move the court to inspect the records, and if it appear 
that the two suits are for one and the same cause of action, it 
shall be ordered that the plaintiff elect in.which he will pro- 
ceed, and that he dismiss the other.” Clay’s Dig. 616. 

It is certainly true that a writ of error may for some pur- 
poses be considered a new action. 2 Wms. Saund. 101, 
note 1, g. Thus, where a party dies pending a cause in an 
appellate court, if the cause of action survives, it may be re- 
vived under the statutes which provide for the revival of 
suits, Gregg etal. v. Bethea, 6 Port. Rep. 9. But it must 
also be regarded as the continuation of the cause which was 
instituted in the primary court, although the defendant be- 
comes the actor in its removal to the appellate tribunal. 

Surely it is competent for a party who supposes himself 
aggrieved by the judgment or decree of a court to which he 
was a defendant, to seek its revision and correction. In such 
a proceeding, the defendant is merely making a.defence on 
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appeal which was disallowed, or pretermitted in the primary 
jurisdiction, and cannot, so far as his rights are concerned, be 
considered as standing in the same predicament as if he was 
the original suitor. 

It is conceded, as indeed it must be, that the decree of 
partition in the orphans’ court interposes no barrier to the suit 
in chancery, if the complainants have grounds of equitable re- 
lief which are not foreclosed by that decree—in respect to 
the equity of the bill, it was not permissible to inquire upon 
the motion to coerce an election. 

Perhaps, it may be important to the relief sought by the 
complainants, that the decree of the‘orphans’ court should be 
vacated ; if so, there is certainly nothing either in the letter 
or spirit of the rule in question, which inhibits the prosecu- 
tion of a writ of error for that purpose. The rule contem- 
plates that the motion to elect shall be made by the defend- 
ant; consequently, the plaintiff at law and in equity must be 
the same person. We have seen that the petitioners them- 
selves were the actors in the orphans’ court, while the de- 
fendants there are the suitors in chancery, and that the 
change of the position of parties, is in effect a mere transposi- 
tion of names, to enable the defendants to make defence 
against the decree of the orphans’ court. 

We will not stop to inquire what is the course of practice 
in the English chancery upon a question of the election of 
remedies. Our own rule provides for the subject, and is ex- 
clusive of any rule of practice there recognized. See 51st 
rule of chancery practice, Clay’s Dig. 618. 

The motion for a mandamus is consequently denied, 
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AMES v. SCHUESLER & DONNELL. 


1. When lessees of rented premises hold over after the expiration of the time 
for which the premises were rented, the law implies a promise to pay at 
the same rate at which the tenant held the year previous; and a charge 
by the court, that the jury might infer that the tenant intended to hold for 
another year at the same rate, is erroneous. 


Writ of Error to the Circuit Court of Montgomery. Before 
the Hon. G. Goldthwaite. 


Assumpsir by the plaintiff in error. The defendants in 
error, who were tenants of the plaintiff in error, held over for 
about two months after the expiration of the period when 
the term expired, and then offered to deliver the premises to 
an agent of the plaintiff, who declined to receive it, and in- 
formed them they would be looked to for the year’s rent. 
The first quarter’s rent was paid by the defendants, and this 
suit was to recover the second and third quarters. The 
plaintiff asked the court to charge the jury, that unless the 
defendants gave the plaintiffs notice of their intention to 
quit the premises, before the expiration of their term, they 
must find for the plaintiffs, for the amount of the two quar- 
ters rent claimed. This was refused, and the court charged, 
that as the year terminated on the Ist of November, 1844, 
no notice was necessary to be given by defendants of their 
intention to quit on thatday. And further charged the jury, 
they might infer from the evidence, the defendants intended, 
on the Ist November, 1844, to retain the premises rented for 
another year at the same rate, but refused to charge, that if 
the defendants held over from the 1st November, 1844, to the 
30th December, 1844, that that would be conclusive against 
them, to charge them for the year’s rent, ending 1st Novem- 
ber, 1845. The plaintiff excepted to these charges, and re- 
fusals, and assigns it for error. 
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J. W. Pryor, for the plaintiff in error. 

1. The instruction to the jury, that they might infer a re- 
newal of the contract for another year, was erroneous, for it 
left to jury to regulate the existence of contract from Ist 
Nov. 1844 to Ist Nov. 1845, when in the absence of any evi- 
dence upon the point, the law infers a renewal of the contract 
for another year. 2 Wend. 507, 512; 1 D. & E. 159, 162; 
16 John. 505, 509; 4 Wend. 327; 13S. & R. 60; 10 Ala 
493, 498. 

2. Though the last prayer for instructions would,seem to 
claim the whole year’s rent, yet in fact it could not prove in- 
jurious to defendants, for the record shows plaintiff was 
claiming only six months rent, and the prayer was simply 
that the court would instruct the jury, that by holding over, 
it was the renewal of the contract for a year, and this was cer 
tainly correct. But the evidence in the record shows, the 
plaintiff did not claim for the whole year in the suit, as he 
had been paid part of the year; but he claims for part of the 
year on the ground that there was. a renovation of the con- 
tract for another year, which made the defendants liable for 
the whole year. But the year’s rent could not be recovered, 
because part of it had been paid; not onthe ground that de- 
fendant was not liable for the whole year. See above cases. 











Martin & Batpwin, for defendants. 

There was no error in the charges given, or in the refusal 
to charge as requested. 1D. & E. 162. The second charge 
given was as favorable as the plaintiff could ask. Ib. 

If the charge given was not sufficiently explicit, the plaintaff 
should have requested the court to charge more fully. 

The extent of the authorities is, that the law presumes the 
parties intended to hold over on the terms of the preceding 
year, but this circumstance is not conclusive against. the de- 
fendants. 

The charge asked would have subjected the defendants to 
rent for the whole of the year ending Ist of Nov. 1845, when 
it appears from the evidence, the plaintiff was himself in pos- 
session from the — of July, 1845, by his tenant. If the 
charge was correct in part, yet wrong in part, the court was 
justified in refusing it altogether. 
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CHILTON, J.—It is well settled, that where there is a lease 
at astipulated annual rent, and the tenant holds over after the 
éxpiration of the lease, without having made any new agree- 
ment as to the rent, the law implies the tenant holds from year 
to year, at the original rent. See Abeel & Abeel v. Radcliff, 
15 Johns. R. 505; Evertsen v. Sawyer, 2 Wend. 507; Os- 
good v. Dusey, 13 Johns. R. 240; Right ex dem. &c. v. Dai- 
ley, 1 D. & E. 159; Harkins v. Pope, 10 Ala. Rep. 493; 
Diller v. Roberts, 13 Serg. & R. 60; Doe ex dem. &c. v. 
Bell, 4 Wend. 327. In this case the tenants held over about 
one month, without coming to any arrangement or agree- 
tment with the landlord, and they then insisted upon sur- 
rendering the possession, but were informed that the owner 
of the premises would look to them for the whole year’s rent. 
They afterwards paid the rent for the first quarter, but re- 
fused to pay for the other six months which transpired before 
the owner made another disposition of the premises. There 
being no conflict in, or dispute about, the evidence offered 
to prove a holding over, the law, as we have seen, implies the 
undertaking to pay at the same rate at- which the tenants 
held under their lease for the year previous. The charge of 
the court refers it to the jury to determine whether, from the 
evidence, the defendants, at the expiration of the lease intend- 
ed to hold another year at the same rate. The language of 
the charge is, “that the jury might infer from thg evidence, 
that the defendant intended to hold for another year at the 
rate of rent agreed upon for the year previous. The charge 
is obnoxious to the objection, that it gave to the jury a dis- 
cretion in arriving at a conclusion, which the law without 
their aid implied. Besides, we think the jury might well 
have inferred that the intention of the defendants to hold for 
another year at the rate at which they had rented the previ- 
ous year, was necessary to fix a liability upon them, where- 
as the law fixed their liability, from the fact of holding over, 
independent of their intention. The charge was therefore 
etroneous, and does not in our opinion come within the rule 
laid down in the cases of Knapp v. McBride & Norman, 7 
“Alla. R. 20, and Lee & Co. v. Lightfoot, 11 Ib. 94), requir- 
ing the plaintiff's counsel to ask explanatory chargés. 

The charge asked was very properly overruled by the 
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court, as it assumed the defendants were liable for the whole 
year’s rent, by reason of their holding over, notwithstanding 
the proof showed the owner had received the premises, and 
had made a new lease for the last quarter. Besides, the 
plaintiff had in fact sued but for a half year’s rent. 

For the error in the charge given, the judgment is revers- 
ed, and the cause remanded. 














BAREFIELD v. THE STATE. - 


1. An offer to bribe a justice of the peace, corruptly to decide a cause not 
then pending, but afterwards to be instituted before him, the bribe not 
being accepted, or the suit instituted, though indictable at common law, is 
not punishable by confinement in the penitentiary, under the statute of 
this State. 


Error to the Circuit Court of Talladega. Before the Hon. 
G. W. Stone. 


Tue defendant was indicted, for corruptly promising to 
give one Daniel Stewart, a justice of the peace, $25, to in- 
fluence his decision in a certain controversy, or proceeding 
that might be brought before him, wherein said Miles Bare- 
field was to be plaintiff, and W. H. Owen was to be de- 
fendant. ' 

The indictment charges, that the defendant did corruptly 
promise to one Daniel Stewart, a certain gift, to wit, $25,'to 
influence the decision of him, the said Daniel Stewart, in a 
certain proceeding which might be brought before him, the 
said Stewart, as a justice of the peace, wherein said defend- 
ant was to be the plaintiff, and William H. Owen was to be 
the defendant; he, the said Daniel Stewart, then and there 
being a judicial officer, to wit, a justice of the peace. 
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“Upon the trial, the justice of the peace was introduced by 
the State, who testified that the defendant brought to him 
eértain notesand accounts for collection, within the jurisdic- 
tion of a justice of the peace, and at the same time offered 
him one half the amount of the notes and accounts, if he (the 
justice) would give judgment in his (the defendant’s) favor; 
which offer the justice refused to accept. 

The court charged the jury, that if they believed any such 
offer was corruptly made, it constituted a promise, under the 
fourth section of the fifth chapter of the penal code, and the 
defendant was liable to be punished by imprisonment in the 
penitentiary ; to which the defendant excepted. 

The counsel for the prisoner requested the court to charge 
the jury, that they could not find the defendant guilty under 
the statute, unless the cause upon which the offer to bribe 
was to operate, was pending before the magistrate to whom 
the offer was made; which the court refused. 

In the progress of the trial, it was ascertained, that the al- 
Jegations in the indictment, “in a certain cause pending be- 
fore him, the said Daniel Stewart, a justice of the peace, 
wherein said Miles Barefield was plaintiff, and William Burns 
and. others were defendants,” could not be sustained by the 
proof; and the court decided that the solicitor could take a 
nol. pros., unless the defendant would allow the indictment 
to be amended, by alledging, “in a certain proceeding to be 
brought before him, the said Daniel Stewart, wherein the 
defendant was to be plaintiff, and William H. Owen et al. 
were to be defendants,” and decided, that he would bind the 
defendant over, unless he would consent to such amendment. 
The defendant excepting to the decision of the court, assent- 
ed to the amendment, and proceeded with the trial. The 
defendant was convicted, and sentenced to the penitentiary 
for two years. 

The cause being brought before this court by writ of error, 
the plaintiff in error assigns for error— 

1. The charge of the court, upon the evidence. 

2. 'The refusal to charge as requested. 

3. In forcing the prisoner to consent to the amendment of - 
the indictment, by deciding that if he did not, the solicitor 
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might enter a nolle prosequi, and that he would bind him 
over to answer a new indictment. 
4. In not arresting the judgment on the motion made, be- 
cause of the insufficiency of the indictment. 








‘Cocuran and Sayre, for plaintiff in error. 
Artrorney GENERAL, contra. 


DARGAN, J.—The section of the act upon which this 
indictment is founded, is in the following language: ‘“ Every 
person who shall corruptly promise, or give to any executive, 
legislative, or judicial officer, after his election, or appoint- 
ment, either before, or after he shall have been qualified, or 
shall have taken his seat, any gift, or gratuity whatever, with 
intent to influence his act, vote, opinion, decision, or judg- 
ment, on any matter, cause, or proceeding, which may be 
then pending, or may by law come, or be brought before 
him, in his official capacity, shall be punished by imprison- 
ment in the penitentiary, not less than two, nor exceeding 
ten years.” 

We think that in order to consummate the crime under 
this act, it must be shown, that the cause or proceeding was 
pending before the officer, at the time the gift, or promise 
was made; or that the cause, or proceeding, was afterwards 
instituted before the officer, or so instituted, that in the ordi- 
nary mode of proceeding, the same would come before him. 

The evidence shows, that the offer made to the justice was 
rejected; no suit had then been brought before him, nor was 
it shown that any suit or proceeding, was afterwards com- 
menced. ‘The mere prgof of the offer, which was rejected, 
(no suit being then pending, nor any afterwards commenced, ) 
is insufficient to make out the crime. We also think, that a 
mere offer, which is rejected, does not constitute a promise, 
or gift, under the statute. It is true, that an offer to bribe a 
judicial officer, is a high offence at the common law, and one 
that deserves severe punishment. It is an attempt to corrupt 
the fountain of justice, and to pervert the object and end of 
government. Such an offence was severely punished at the 
common law, and might well have been made a penitentiary 
crime. But we cannot come to the conclusion, that the stat- 
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ute intended to punish by imprisonment in the penitentiary, 
the mere offer to bribe. T'o perfect the crime, there must be 
an acceptance of the promise, or gift, either express, or im- 
plied. But if the bribe is rejected, the offence is punishable 
at the common law, by fine and imprisonment. 

From this view it follows, that there is error in the charge 
of the court, and also error in refusing to arrest the judgment 
on the motion of the defendant, as the indictment does not. 
aver, that any suit, or legal proceeding was then pending, or 
was afterwards instituted. 

Let the judgment be reversed, and the cause remanded. 





CHILTON, J.—I concur with the majority of the court in 
reversing the judgment of conviction in this case, because I 
believe the indictment is fatally defective, inasmuch as it does 
not aver that the matter about which the defendant attempted 
to influence the judgment of the justice, was within his juris- 
diction. But I feel constrained to differ with my brethren, 
as to the construction which they place upon the statute un- 
der which the conviction was had. Iv my judgment, it is 
not indispensable that the matter, cause or proceeding, in 
which the decision, or judgment of the officer, is to be influ- 
enced by the bribe, should afterwards be actually brought 
before him, in order to constitute the offence. But if the 
party corruptly give, or promise any gift, or gratuity what- 
ever, ‘‘ with intent to influence the act, vote, opinion, deci- 
sion, or judgment,” of any officer, whether executive, legisla- 
tive or judicial, on any matter, cause or proceeding, which 
may be then pending, or may, by law, come, or be brought 
before him in his official capacity, the crime is complete, al- 
though the matter never should come before such officer. 
The law, it is well remarked, abhors the least tendency to 
corruption ; and at common law, attempts to bribe, though 
unsuccessful, were held indictable. 1 Russell on Crimes, 
156; United States v. Warrall, 2 Dall. 184; Rex v. Plymp- 
ton, 2 Ld. Raym. 1377; Rex v. Vaughn, 4 Burr. 2494, af- 
firmed in Rex v. Pollman et al. per Lord Ellenborough, 2 
Camp. 230. It is true, the intention to corrupt the justice in 
regard to his anticipated action upon the case, is not an of- 
fence which the law can punish ; but when that intention is 
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evidenced by overt acts—when the promise is complete to 
eonfer upon the officer the’ reward, as a premium to incline 
him to act contrary to his duty, and in violation of the known 
rules of honesty and integrity, the defendant has done his 
part towards consummating the guilt, and the punishment 
inflicted is not disproportioned to the demerit of his crime. 
The matter, cause or proceeding, must be one which may 
come before him, that is, comes within his jurisdiction, or 
which may be brought before the officer, or which may be 
pending at the time of the corrupt promise. The legislature, 
I think, did not intend that the prosecution should depend 
upon the fact whether the officer actually had it in his power 
to carry out the corrupt agreement before the indictment 
was exhibited. It is sufficient, I think, that the subject mat- 
ter upon which the bribe was to operate existed, and could 
legally be brought before the officer in his official capacity. 
The offence consists, in contemplation of the statute, in poi- 
soning and corrupting the source and fountain of justice, and 
although the particular deleterious consequence designed to 
be effected by the parties has not ensned, the State never- 
theless has an officer corrupted, and society has lost all pro- 
tection for its rights, so far as the administration of the law by 
him is concerned. Let us suppose a case, to illustrate my 
idea. There exists a large number of demands against an 
individual, coming within the jurisdiction of the justice of 
the peace resident in the beat, before whom the suits to re- 
cover upon them must be brought, if brought at all. The 
debtor goes to the justice and corruptly bribes him to rid him 
of these demands, by deciding the causes when they shall 
come up, in his favor. But the suits are never brought; and 
why? The justice, under the influence of the corrupt agree- 
ment, has forestalled the creditors by an expression ofan 
opinion, or a direct declaration as to how such cases would 
be decided, should they be brought before him, and they are 
thus driven into an abandonment of their claims. Here, 
then, we have the mischief designed to be remedied by the 
statute. It is manifest the same evil results as if the suits 
had been brought and corruptly decided, yet, according to the 
opinion of my brethren, the guilty agent who has thus pur- 
chased his exemption, is not liable to indictment under the 
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statute ; and what is said of the justice, may be applied to all 
other officers, whether executive, legislative or judicial. [I 
apprehended the legislature felt little less solicitude in pre- 
serving free from pollution the altar of justice, than the fra- 
mers of the constitution did in regard to the purity of the 
ballot box ; and so jealous were the latter, that by an express 
provision in the constitution, “every person is disqualified 
from holding any office or place of honor or profit under the 
authority of the State, who shal] be convicted of having 
given, or offered, any bribe to procure his election or appoint- 
ment.” Art. 6,§$ 4. Toconclude: In my opinion, if the 
State can show a promise on the part of the defendant to 
give to the justice a gratuity, with intent to influence his 
opinion, decision or judgment, upon a matter which properly 
came within his jurisdiction, and which by law could have 
been brought before him in his judicial capacity, he should 
be convicted. I think such construction accords with the 
spirit of our legislation upon the subject, as well as with the 
letter and policy of the act. 








COLLINS v. THE STATE. 


1. A married man, who visits, and remains with his paramour, one night in 
every week, for seven months, at her residence, a half mile from his own 
house, is guilty of the offence of living in adultery, within the meaning of 
the statute. 


Writ of Error to the Circuit Court of Barbour. Before the 
Hon. J. D. Phelan. 


Tue plaintiff in error was indicted, for living in adultery, 
with one Polly Williams. From the evidence it appeared, 
that the defendant had a wife at home. That at least one 
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night in every week he visited the house of Polly Williams, 
which was a half mile from his own residence, and slept 
with her all night, and that this was continued for about 
seven months. ‘The court charged, that if the evidence was 
believed, and the parties cohabitéd together, it was a living 
together in adultery. To this he excepted, and now assigns 
it as error. 











F. S. Jackson, for the plaintiff in error. 

The misdemeanor created by the statute of the state, (see 
Clay’s Dig. 431, $ 3,) of the living together of any man and 
woman in adultery, is materially different from the mere of- 
fence of adultery or fornication, and is punished in a different 
way. ‘The meeting together of parties unmarried to each 
other, at one or more times and places, and cohabiting, would 
complete the offence of fornication or adultery, as the party 
were or were not married persons. But to create the of- 
fence created by the legislature, the parties must live or 
dwell together—continue or reside with each other as man 
and wife. 


Arrorney Generat, for the State. 

There was no error in the charge of the court. Although 
the statute uses the words “living in adultery,” yet the of- 
fence is complete if the connection existed for one day only. 
State v. Glaze, 9 Ala. 283. 


COLLIER, C. J.—The third section of the sixth chapter 
of the penal code enacts, that “if any man and woman shall 
live together in adultery or fornication, each of them shall 
be deemed guilty of a misdemeanor, and shall, upon the first 
conviction, be fined,” &c. Clay’s Dig. 431. Under this 
enactment it has been strongly intimated, that if the adulte- 
rous connection existed but for a single day, the parties might 
be convicted of the offence of thus living together. The 
State v. Glaze, 9 Ala. Rep. 283. The statute of Indiana em- 
ploys the terms living together in open and notorious adulte- 
ry; it has been held that an occasional illicit intercourse does 
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not constitute the offence. Wright v. The State, 5 Blackf. 
R. 358. In North Carolina the offence is characterized by 
the words unlawful bedding and cohabiting together of a 
male and female, and it has been decided that a conviction 
is authorized by showing an habitual surrender of the person 
of the one to the sensual gratification of the other. The State 
v. Jolly and another, 3 Dev. & Bat. L. Rep. 110. 

In the case at bar, the supposed paramour of the defend- 
ant lived but a half mile from his family residence, he visit- 
ed and remained with her all of one night every week, for 
seven months, and sometimes oftener. This we think is 
quite sufficient to make out a living together, within the 
meaning of the statute. It is not an indispensable ele- 
ment in the offence, that he should have abandoned his 
own home and taken up his abode with the adultress, or 
that he should have taken her to his own house, made her 
supreme in his affections, and excluded his wife from the 
conjugal bed. The sleeping under the same roof, and in 
the same bed at stated nights, must be regarded as a living to- 
gether, within the language and intention of the statute. Such 
a course of conduct, persevered in for such a length of time, 
must become open and notorious, and so far as the outrage 
upon decency and morality is concerned, can be little less 
objectionable than making her the partner of his own bed 
and board. 

If the offence charged had been an occasional act of crim- 
inal intimacy, it would be punishable only in foro conscien- 
tiae—municipal justice could not reach it. But the evidence 
of guilt went far beyond this, and we have seen, sustains the 
verdict. The judgment of the circuit court of Barbour is 
consequetly affirmed. 
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FILES, use, &c. v. McLEOD, Ex’r. 


1, A verbal promise by G, to pay debts due from the firm of G & G, andG 
& Co., of koth of which he was a member, may be enforced against his 
representative, and is not within the statute of frauds, 

2. A promise by a solicitor in chancery, to pay the costs of a suit instituted 
by him, without any consideration for such promise, is a nude pact, and 
cannot be enforced against him. 


Error to the Circuit Court of Wilcox. Before the Hon. E. 
Pickens. 


Assumpsit by the plaintiff in error, against the defendant 
in error, executor of Robert G. Gordon. 

Upon the trial of the cause, as shown by a bill of excep- 
tions, it appeared, that Gordon, as an attorney at law, had 
brought a suit in the circuit court of the United States, at 
Mobile, and that pending the suit, and after it was dismiss- 
ed, he had promised the plaintiff, who was clerk of the 
court, to pay him his costs. It was also proved, that Gor- 
don and Henry Goldthwaite, were partners in the practice 
of the law, and upon the dissolution of the firm, Gordon as- 
sumed, and agreed with Goldthwaite, to pay all the costs 
for which the firm was responsible, and afterwards promised 
the clerk to pay it also; that Gordon was afterwards the 
partner of one Chandler; that the firm of Gordon and Chan- 
dler became liable for certain costs, and upon the dissolution 
of the firm, Gordon admitted to the clerk that he was to 
pay the costs, and promised him to pay it. 

The court charged the jury, that in respect to the costs of 
the suit instituted by Gordon himself, he was not responsi- 
ble, unless a motion had been made against him, or he had 
promised in writing to pay it. That as to the cost incurred 
by the firms of which he was a member, he was not indi- 
vidually responsible, unless he had promised in writing to 
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pay them. T'o this charge the plaintiff excepted, and now 
assigns it as error. 








C. C. Sexiers, for plaintiff in error. 

1. An action may be maintained on a promise made by 
defendant’s testator to a third person, for the benefit of the 
plaintiff, without any consideration moving from the plain- 
tiff. 

Accordingly, where B being indebted to the plaintiff, sold 
property to the defendant, and the defendant agreed to pay 
the amount thereof on account of his demand against B, 
held that the plaintiff may maintain an action against the de- 
fendant on such promise. 2 Denio, 45. 

The case made by the bill of exceptions is precisely in 
point with the above principle, Gordon & Goldthwaite, and 
Gordon & Chandler, composed different firms, upon the dis- 
solution of each firm, Gordon agreed with, and promised his 
partner to pay to the plaintiff the costs due him, for which 
their firms were respectively bound to pay, and Gordon af- 
terwards promised the plaintiff to pay him those costs. 

Such agreement and promise is not a promise to answer for 
the debt ofa third person and therefore is not required to be in 
writing. 2 Davio, 45; McKenzie v. Jackson, 4 Ala. 230. 

2. Such promise is an original undertaking, and not a pro- 
mise to pay the debt of another within the meaning of the 
statute of frauds, and the agreement between Gordon & 
Goldthwaite, and Gordon & Chandler ‘is the consideration 
and inducement of the promise made by Gordon to the plain- 
tiff. McKenzie v. Jackson, 4 Ala. 230. 


J. T. Jounson, contra. 

1. The promise of Gordon to pay a debt, or debts, owing by 
the firms of Gordon & Goldthwaite and Gordon & Chandler, 
is a promise to be answerable for the debts of third persons, 
and therefore within the statute of frauds. Clay’s Dig. 254, 
$1. 

2. The cases relied upon by plaintiff’s counsel, in 2 Denio, 
A5, and 4 Ala. Rep. 230, will not sustain him, because there, 
one partner of a firm assumed the debts of the firm, in con- 


sideration that all the profits of the firm should inure to him 
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—in the case at bar, there was no evidence of such a con- 
tract. 

3. Gordon might have been made liable for the costs of 
suit in the circuit court of the U. States, if he had been ruled 
upon motion, to give sufficient security for the costs accruing 
in the action :”’ but this not having been done, he is not liable 
under the statute in such cases provided. Clay’s Dig. 317, 
§ 27. Therefore the instructions given, as well as those 


refused by the court below, are in accordance with the law. 


CHILTON, J.—Is the undertaking on the:part of Gordon, 
the defendant’s intestate, within the statute of frauds ? 

The facts are these: Gordon, where execution is now 
sued, was a member of the respective firms of Gordon & 
Goldthwaite, and of Gordon §* Chandler. While these firms 
existed, they contracted partnership liabilities to the plaintiff 
in error for costs, as clerk of the district court of the United 
States. The firms dissolved, and Gordon, subsequent to 
the dissolution, promised Files to pay him the cost. He al- 
so promised to pay to Files certain costs which had accrued 
in the district court in the prosecution of a chancery cause 
against the heirs of McCord, in which suit Gordon was so- 
licitor. For the last cost he was in no ways bound, unless 
made so by his subsequent promise, no rule or motion hav- 
ing been entered against him for security pending the ac- 
tion. 

There cannot be the least doubt in respect to the law as 
applicable to the cost in the case on McCord’s heirs. ‘There 
being no previous liability of the part of Gordon to pay them, 
and no consideration, the promise is a nude pact, and clearly 
comes both within the letter and spirit of the statute. Not 
so however, in respect to the cost due from the two firms of 
which he was a member. He was bound for these demands 
anterior to his promise, and under our statute, was liable to 
be sued separately for the same. The debt being his own, 
as well as the debt of his respective partners, the statute has 
no application whatever to the promise to pay it. The sta- 
tute of frauds was not enacted to protect persons against the 
payment of their own debts, but the debts of others. In 
Curtling v. Aubert, 2 East, 325, Lord Ellenborough held 
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that the promise of one to pay a debt for which the promissor, 
as well as others, were bound, was clearly without the sta- 
tute. See also, Roberts on F. 229. We think therefore the 
promise is not within the statute, and the executor is liable 
if the original indebtedness can be established against the 
respective firms of G & G and G & C. 

The circuit court having decided the law differently, its 


judgment is reversed and the cause remanded. 





KEMP & BUCKEY v. COXE, Garnisuer. 


1. Where a court of law, requires a suitor before it, to elect whether he will 
proceed at law, or dismiss a suit he has instituted in equity, having the 
same object, and the election is made to dismiss the suit at law, error will 
lie, Otherwise, if the election had been to dismiss the bill in chancery, 
as the order would have no effect in the court of chancery. 


Writ of Error to the Circuit Court of Autauga. Before the 
Hon. John Bragg. 


Te facts sufficiently appear in the opinion of the court. 


J. W. Pryor, for plaintiff in error. 
S. F. Rice, contra. 


DARGAN, J.—The plaintiffs in error recovered a judg- 
ment in the circuit court of Autauga, against Herndon & 
Kelly, and procured a writ of garnishment to be issued to 
the defendant in error, as a debtor of the defendants in the 
judgment. ' 

The garnishee appeared, and filed a suggestion under oath, 
showing that the plaintiffs had filed a bill in chancery, to 
subject the same debt to the satisfaction of the judgment 
sought to be condemned by the writ of garnishment, and 
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praying that the plaintiffs be compelled to elect, in which of 
the said suits they would proceed, and to dismiss the other. 
The fact being admitted, that the bill in equity, and the writ 
of garnishment, sought to subject the same debt, to the, sat- 
isfaction of the same judgment. The court ordered the 
plaintiffs to elect, in which of the suits they would proceed 
to subject the debt, and to dismiss the other. Under this 
order, the plaintiffs elected to proceed in the bill in equity, 
and to dismiss the writ of garnishment. 

The action ef the court, requiring the plaintiffs to elect in 
which suit they would proceed, and to dismiss the other, is 
here assigned as error. 

A court of law cannot compel a plaintiff to elect in which 
suit he will proceed, although it appear that a suit in chan- 
cery, and a suit at law, have been instituted to recover the 
same thing, or in reference to the same subject matter. The 
authority to compel the plaintiff, in which of the two suits 
he will proceed, and to dismiss the other, belongs exclusively 
to the court of chancery, and cannot be exercised by a court 
of law. Willis v. Planters’ and Merchants’ Bank, 5 Ala. Rep. 
770. 

It has however been contended, that admitting the circuit 
court erred in requiring the plaintiff to elect in which suit he 
would proceed, and to dismiss the other, yet this error will 
not avail the plaintiffs, because they should have declined to 
make the election, although required by the court; and hav- 
ing made the election, and dismissed the writ of garnish- 
ment, it was a mere voluntary non-suit, which cannot be re- 
viewed on error; and we are referred to the cases of Mahony 
v. Chandler, 7 Ala. Rep. 732, and Byrd*v. Cain, 1 Stewart, 
189. In the former case, the court having rejected some of 
the evidence of the plaintiff, he asked, and obtained leave to 
take a non-suit. In the latter, after the court had instructed 
the jury upon the questions of law arising upon the evidence, 
the plaintiff voluntarily took a non-suit. In neither of those 
cases was the plaintiff required, or compelled by the court to 
take a non-suit ; consequently the maxim of valenti non fit 
injuria, applied. 

But in the case at bar, the plaintiffs were required by the 
court to elect in which suit they would proceed, and to dis- 
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miss the other; and under this order the election was made, 
and the writ of garnisment was dismissed. Had the plaintiffs 
declined to elect, the court would probably have dismissed 
the writ, if the refusal of the plaintiffs had not been con- 
strued into a contempt. The dismissal of the writ of gar- 
nishment, under such circumstances, cannot be said to be vol- 
untary. The plaintiffs were coerced by an erroneous order 
of the court. They could not avoid the dismissal after the 
order was made. Had they declined to elect, the court 
would have dismissed. ' 

This order of the court we think may be assigned as error. 
It is true, that if the plaintiff had elected to dismiss his bill 
in equity, as the order of the court could not have had any 
influence on the bill, there would have been no error in the 
suit at law; but the order of the court having coerced the 
dismissal of the suit at law, it is error, the order itself being 
erroneous. 

Let the judgment be reversed, and the cause remanded. 








CuitTon, J., not sitting. 


CAMP v. WATT er at. 


1. The sureties of a sheriff may be proceeded against for his default, by no- 
tice, and motion, though the sheriff be dead. 


Error to the County Court of Benton. 


Morron by the plaintiff in error, against the defendants in 
error, sureties of Lunsford Stallings, sheriff of Cherokee, for 
failing to return an execution of the plaintiff, which is de- 
scribed. 

The defendants pleaded in abatement of the rule, that at 
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the time the notice to them issued, the sheriff was dead. 
The plaintiff demurred to this plea, which was overruled by 
the court, and judgment rendered for the defendants. This 
is now assigned as error. 


S. F. Rice and A. J. Waker, for the plaintiff in error. 

1, Although prior to the act of 9th January, 1841, a judg- 
ment could not be obtained in asummary mode, for failing 
to return an execution, against the sureties of a sheriff, after 
his death, or where he had absconded, yet by that statute 

* this evil was remedied, and judgment on motion may now 
be obtained for his failure to return an execution, against 
such of the sureties as are served with notice, although the 
sheriff may have absconded, or may have died after his de- 
fault. Bondurant v. Bank, 5 Ala. Rep. 171, and cases there- 
in cited; Williamson and Daniel v. Bank, 2 Ala. R. 504; 
James v. Auld and Spear, 9 Ib, 462. 

2. The sureties, in such case, may litigate the liability of 
their principal ; and there is no reason or necessity for per- 
mitting them to avail themselves of the death or absence of 
their principal, to defeat the just and wholesome remedy of 

.an injured creditor. Robertson v. Coker et al, 11 Ala, R. 
466. 


L. E. Parsons, contra. 

1. The statute does not authorise this summary remedy 
against the securities, when the sheriff is dead. The suit 
must be onthe bond. Dig. 206, § 22. 

2. The plea in abatement is good in substance and in form, 
and its allowance is matter of discretion, and not to be asr 
signed as error. Knowles v. Russell, 8 N. H. 542. . 

3. The proper judgment was rendered after the refusal of 
the plaintiff to plead over. 


COLLIER, C. J.—The first section of the act of 1841, 
“more effectually to enforce the performance of the duties 
of sheriffs in certain cases,” provides, that “ where a rule or 
notice shall issue against any late or acting sheriff, and his 
securities in office, in any case now authorized by law, it 
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shall be competent for the plaintiff in such rule or notice, to 
recover judgment against such of the parties as service may 
have been effected on.” Clay’s Dig. 536, $ 14. Under 
the statute of 1826, it was decided, that in summary pro- 
eeedings against the securities of a sheriff, the sheriff is a ne- 
cessary party; and unless the notice is given to him, no 
judgment on motion can be rendered against the securities. 
Orr v. Duval et al. 1 Ala. Rep. 262. It was the purpose of 
the act of 1841, to remedy the defect in the pre-existing law, 
which this decision discovered, and to give a summary rem- * 
edy against the sureties of a sheriff, or any of them, without 
notice to the sheriff, in all cases where they were liable by 
notice and motion, for the default of their principal. The 
Bank of the State v. Bondurant, 5 Ala. Rep. 171; James v. 
Auld and Spear, 9 Ala. Rep. 462. See also, Robertson v. 
Coker et al. 11 Ala. Rep. 466. The fact that the sheriff 
was dead, and therefore could not be personally charged 
for his default, can make no differenee, if, as the cases cited 
suppose, the statute was intended to give a remedy against 
the sureties served with a notice, though the sheriff was not 
made a party. 

From this view it follows, that the plea in abatement does 
not set up any ground, which can affect the remedy the 
plaintiff has adopted ; and that the plaintiff is entitled to pro- 
ceed upon his motion against the sureties of the sheriff who 
have had notice, or appeared. It is needless to consider the 
other questions raised by the assignment of errors. The 
judgment of the county court sustaining the demurrer to 
the plea in abatement, and the consequent proceedings can- 
not be sustained. The judgment is therefore reversed, and 
the cause remanded. 
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BRAGG v. NALL. 


1. When an indorsement is alledged, which the defendant fails to controvert 
by a sworn plea, if the signature of the defendant appears upon the note, 
which is averred to be an indorsement, the note must be allowed to go to 
the jury. 


Error to the County Court of Lowndes. 


Assumpsir by the plaintiff in error, as indorsee of two pro- 
missory notes, executed by the defendant in error, payable to 
J.A. Butler. The defendant pleaded non-assumpsit in the 
usual form, without affidavit. 

Upon the trial of the cause, as appears from a bill of excep- 
tions, the plaintiff produced the two notes sued upon, which 
were written on the same piece of paper, upon the back of 
which, the name of Butler, the payee, was written twice, not 
across, but lengthwise of the notes. ‘There were also receipts 
of the payee upon the back of the notes, occupying much of 
the space. The defendant moved the court, upon an inspec- 
tion of the notes, to exclude the first of the notes, because of 
the misdescription, contending that there was no indorsement 
of that note. The court excluded the note from the jury, 
and the plaintiff excepted. This is now assigned as error. 


Warts, for plaintiff in error. 

1. There appears on the back of the note excluded from 
the jury, and also on the note to which it is attached, the 
name of the payee. And it is alledged in the declaration, 
that both were indorsed by the present plaintiff; it was there- 
fore the duty of the defendant, before he could cast the bur- 
den of proof on the plaintiff, to file his sworn plea denying 
the indorsement. See Beal v. Snedicor, 8 Porter, —; Tiar- 
ver v. Nance, 5 Ala. 712; Jennings v. Cummings & Mason, 
9 Porter, 309; Trustees of the Female Academy v. Brown, 3 
Ala. 326; McWhirter v. Lewis, 4 Ala. 198; Riggs v. An- 
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drews § Co. 8 Ala. 628; Sawyers, adm’r, v. Patterson, 11 
Ala. 524. 

2. The case of Dew v. Garner, 7 Porter, 503, cannot in 
principle be distinguished from this, although the decision 
was made under another statute. That statute is similar in 
its provisions to the one under which this case comes. 

3. The motion to exclude the note, which was sustained 
in the county court, is nothing more nor less than an attempt, 
to show that the plaintiff is not the owner of the notes sued 
on. This cannot be done, save under a sworn plea. See 
authorities cited under the first point. 

4. The court erred in excluding this note, in limine, from 
the jury, even if it would have been right to require addi- 
tional proof from the plaintiff, of the indorsement. In anal- 
ogy to the practice, at present recognized by this court, under 
a plea of non est factum, the note must be first permitted to 
be read to the jury. 


T. J. Juve, contra. 

1. Prima facie there was no indorsement of the note ex- 
cluded from the jury; hence, no sworn plea was necessary, 
putting in issue the fact of an indorsement. 

2. As there was prima facie no indorsement, the court 
acted properly in excluding the note—particularly as no ex- 
trinsic proof was offered by plaintiff in error, as the record 
shows, to show an indorsement, or explain the writing on the 
back of the note. Crenshaw v. Davenport and wife, 6 Ala. 
390. 

3. Plaintiff in no cause, is bound to prove an indorsement, 
unless a sworn plea be put.in. But he is always required to 
produce an indorsement, when he declares on a writing as 
having been indorsed, whether there is a plea in, contesting 
the factum of indorsement, or not. 


CHILTON, J.—The only question is, whether the county 
eourt properly excluded the note offered in evidence from 
the jury, and the propriety of its decision depends upon the 
fact, Whether or not the note was indorsed by Butler, the 
payee. The two notes are written upon the same piece of 
paper. The name of the payee, Butler, is written upon each 
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note; but instead of being written, as is usual, across the 
notes, is written lengthwise. The name upon the excluded 
note appears between two receipts thereon indorsed, which 
receipts cover the back of the note so as to leave no space for 
an indorsement, except beneath or between them. It is in- 
sisted by the counsel for the defendant in error, that the name 
is but the signature of the payee to the receipt, and was not 
intended as an indorsement. This position is repelled to 
some extent by the fact that the payee did not think it ne- 
eessary to sign the receipt, as is shown by his failing to place 
his signature to the one last indorsed. ‘This circumstance, 
coupled with the further fact, that the name was written on 
the only blank space upon the back of the note, where it 
could well have been placed, we think was sufficient, in the 
absence of a sworn plea denying the indorsement, to author- 
ize its admission as evidence. 'The defendant was advised 
by the declaration which averred the indorsement, that the sig- 
nature was regarded as passing the title to the note. The 
statute dispenses with proof of the assignment, unless defend- 
ant denies it under oath. Digest, 341, $ 158. Now we 
think, under the facts of the case, the note was prima facie 
admissible, as the defendant did not choose to put the plain- 
tiff on proof that the party designed by his signature to pass 
the title to it. It may often be a very difficult question to 
determine from the paper itself, whether the signature was 
designed as an indorsement, or may not be referred to some 
preceding receipt or memorandum upon the note. The true 
rule is, when the defendant fails to controvert the indorse- 
ment by plea, and the signature appears upon the note which 
is averred to be an indorsement, to allow the note to go to 
the juty. See the authorities upon the brief of the plaintiff’s 
counsel. 
Judgment reversed and cause remanded. 
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DYER v. THE BR. BANK AT MOBILE. 


1. Real property, purchased by the State Bank for the purpose of securing a 
debt, and not for speculation, is exempt from taxation by the act of Janua- 
ry, 1845, whether the title be legal or equitable. 

2. The omission of an owner of real estate, to apply to a court of chancery, 
and enjoin a sale of the property, will not impair his legal rights. 

3. If one in possession of real property is liable to pay the taxes for that 
year, his intsrest only can be sold for the tax. By a purchase at a tax 
sale, the purchaser acquires the interest of the party whose property is 
sold, and not the independent, or superior, or ultimate title of a third 
person. 

4, A compromise, by which one pays a sum of money to another, as an in- 
ducement to relinquish the possession of real estate, does not indicate a 
want of title, where no adverse title is shown. 


Error to the Circuit Court of Tuscaloosa. Before the 
Hon. T. A. Walker. 


Trespass to try title to a house and lot in Tuscaloosa, by 
the plaintiff in error. 

From a bill of exceptions, it appears that the plaintiff, to 
show title in himself, read a deed from the Mayor of the city 
of Tuscaloosa, conveying to him the premises in controversy, 
upon a sale for taxes, and proved the assessment of the tax, 
and sale according to law, the plaintiff being the highest bid- 
der. The deed bears date the 25th November, 1845. 

The defendant then read a deed executed to it on the 30th 
September, 1842, by R. T.. Clyde, register in chancery, con- 
veying the same premises to the Bank, in virtue of a sale 
made under a decree of the court of chancery. 

The plaintiff then showed, that the defendant had filed a 
bill in chancery to prevent certain persons from committing 
waste on the property, and read a decree made by the chan- 
cellor, in which tho chancellor dismissed the bill for want of 
equity, holding that the possession of Ellen M. Dailey, was 
adverse to the bank. 
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~ The plaintiff also produced the record of a suit to try ti- 
tles in the circuit court, between the defendant as plaintiff, 
and Ellen M. Dailey, and Emily Royal as defendants, which 
was commenced on the 15th July, 1845. Defendants claim- 
ing a dower interest, and being in possession on the 3d of A- 
pril, 1847, the plaintiff dismissed the suit, and gave to de- 
fendants $250 to give up the possession, and that then the 
bank for the first time went into possession. It was not 
showa hy the plaintiff that Mrs. Royal, or Mrs. Dailey, had 
any title to the lots, and it was denied by the defendant that 
they had any, but that the $250 was paid by way of compro- 
mise of the suit. 

Upon this state of facts the court held, the plaintiff could 
not recover—that the lots being the property of the State 
Bank, were not liable to taxation. This is now assigned as 
error. 


J. B. Watuace, for plaintiff in error, made the following 
points : 

1. The taxes were assessed as directed by the 11th section 
of the charter—the court can’t know whether by the oath of 
Mrs. Dailey and Mrs. Royal, or by three assesors. The tax 
on the lots was recoverable from them, and the money could 
have been made by execution—they could not gainsay that, 
being in possession and claiming title—if an execution a- 
gainst them would be good, it follows that the proceeding in 
rem, to effect the same object, would be good also. 

2. The bank stood by pretending to have title, but not 
disclosing it, suffered the taxes to be assessed. 'The lots 
were then advertised three months, and then sold at public 
outcry; and then suffered the twelve months to expire, in 
which the lots could be redeemed. Does the bank not stand 
in the same category with one who stands by and suffers a 
stranger to sell to an innocent purchaser his property, with- 
out disclosing his title ? 

3. The bank had ample remedy—equity will stay the 
sale of lots illegally assessed. Burnett v. Cincinatti, 3 Ohio, 
73. Chancery will cancel a tax deed in a proper case. Ba- 
con v. Conn, 1 Smede & M. 348. If Dyer had went into 
possession under his deed, could the bank recover in eject- 
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ment? Under the circumstances disclosed in the bill of excep- 
tions, they would have to go to equity, and obtain a can- 
cellation of Dyer’s deed, and pay him back the purchase 
money. 

4. The purchase by the bank was a void purchase. It has 
no authority under its charter to go to register’s sales and buy 
real estate—if the charter does not give the power, the act 
is void, and the city corporation may so treat it. 





J. L. & P. Martin, contra, cited the act of 27th January, 
1845, exempting the real and personal property of the bank 
from taxation, which they insisted covered the case. 


COLLIER, C. J.—An act of the legislature passed in Jan- 
uary, 1845, “To exempt the real and personal estate of the 
State Bank and Branches from taxation,” enacts, that from 
and after its passage, the real and personal estate belonging 
to the State Bank, or any of its Branches, shall be exempt 
from taxation, for either state, county, corporation, or other 
purposes. ‘The terms of this statute are exceedingly com- 
prehensive, and exempt from taxation not only the real es- 
tate on which the banking houses are situated, but all the 
real and personal estate of the institutions designated, where- 
ver it may be in the State. This conclusion is so perfectly 
clear upon the mere reading of the act, that an attempt to il- 
Justrate it, would tend rather to mistify than elucidate the 
point. 

It may be conceded, that the defendant was not authoriz- 
ed to invest its funds in real estate with a view to specula- 
tion, or for a purpose not contemplated by its charter. Yet 
we apprehend it was allowable for it to advance upon, or to 
purchase such property for the purpose of securing debts, if 
no other, and in the absence of all proof, it cannot be assum- 
ed that the purchase in the present case was illegal, and un- 
authorized. It may be intended that the defendant was a 
subsequent incumbrancer of the premises in question, that 

they were of greater value than the sum which the decree 
required to be made, and that the object of the defendart’s 
purchase was to collect the demand due it by a resale. If 
this, or some other legitimate object was not contemplated, 
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it devolved upon the plaintiff to show it, if it could avail him, 
and the defendant cannot be prejudiced by the omission to 
do so. Saltmarsh v. P. & M. Bank at this term. 

The power of a court of chancery is certainly competent 
to arrest the sale of real estate when improperly levied on un- 
der a fieri facias, or where a sale is about to be made for the 
collection of taxes illegally assessed, or which the property is 
not liable to satisfy. Lyon et al. v. Hunt et al. 11 Ala. R. 
295, and cases there cited. But it is by no means a sequence 
from this concession, that because the defendant did not in- 
voke the protective, or preventive justice of equity, he shall 
be estopped from defending his title. An unwillingness to 
incur the expense of a suit in chancery; to execute bond 
with surety, which would be a pre-requisite to an injunction, 
or some other cause, might disincline it thus to proceed. 














. However this may be, a party thus situated may stand upon 


his legal rights, and assert or defend them in a court of 
law. Williamson v. Branch Bank at Mobile, 7 Ala. Rep. 
906. 

If it were competent for the directory of the bank'to com- 
promit its interests by the omission to assert them before the 
sale was made, no such effect can be given to their silence, 
in the case before us. 'The record does not discover a scin- 
tilla of proof, from which it can be inferred that any officer 
of the bank was present at the sale, or informed that it was 
to take place; so that even if the strict rule which estops 
an individual from asserting his title, who silently stands 
by and sees his estate sold, applies, the defendant is not con- 
cluded. 

There is not only an absence of proof to show that the de- 
fendant was informed of the time of sale, but it does not ap- 
pear that he was advised of the assessment of the tax. 

If the persons in possession in 1845, were liable to pay the 
tax for that year, their interest only could have been sold to 
enfore its payment; and if the defendant had a paramount 
title, dating back to a time previous, its right could not be 
impaired by the sale. It is clear that a purchaser at a sale 

79 
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under judicial process, for the payment of taxes, purchases 
the interest of the party whose property is sold, and not the 
independent and superior, or ultimate title of a third person, 
This seems to us to be a proposition so clear, that it need but 
be mentioned, to receive universal concurrence. 

The purchase by the defendant at the register’s sale under 
the decree in chancery, prima facie, when coupled with the 
possession, invested the bank with a legal title sufficient to 
defeat a recovery by the plaintiff. But if the defendant’s 
title was merely equitable, the assessment of the tax by the 
corporation was unauthorized, and all subsequent proceed- 
ings to enforce its collection were consequently illegal. 
Upon either hypothesis, the Mayor’s deed would be merely 
void. 

No inference prejudicial to the defendant can be made 
from the dismissal of the bill to stay waste ; for the chancel- 
lor did not rest his decree upon any defect in the defendant’s 
title, but on other and independent grounds. The compro- 
mise by the defendant of the action for the recovery of the 
possession, by paying to the parties who refused to yield it 
up, a sum of money as an inducement to relinquish the pre- 
mises, does not indicate a want of title in the bank. Per- 
haps, it may have been supposed that litigation would be 
protracted and expensive, that the persons in possession 
were not able to pay the value of the rent; or some other 
cause may have made an adjustment of the controversy de- 
sirable. But if no particular reason operated upon the de- 
fendant, certainly it was allowable to pay for the possession 
of the property, without prejudicing its title ; especially when 
no adverse title is shown in the plaintiff, or any third 
person. 

This view is decisive of the case, and the judgment of the 
circuit court is consequently affirmed. 
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WILEY v. PARMER. 


1, The act of February, 1846, taxing the slaves of non-residents higher than 
those of resident citizens, is contrary to the constitution of the United 
States, and void for the excess. 

2. Whether the legislature cannot pass a law discriminating between resi- 
dent and non-resident owners of slaves, when the object is not taxation, 
bat a regulation of internal police, quere. 


Error to the Circuit Court of Barbour. Before the Hou. G. 
D. Shortridge. 


J. G. Snorer and E. W. Peck, for the plaintiff in error, 
to show that the act of the legislature referred to in the re- 
cord, was unconstitutional, referred to the following cases: 
Ward v. Morris, 4 Har. & McHen. 341; Campbell v. Mor- 
ris, 3 Ib. 554; Murzay v. McCarty, 2 Munf. 298; Corfield v. 
Cargill, 4 Wash. C. C. Rep. 381. 


Cocuran & Sayre, for defendants. 


CHILTON, J.—The plaintiff in error brought his action 
of assumpsit in the circuit court of Barbour county, against 
the defendant in error, who was the tax collector for said 
county, to recover the sum of $239 29, collected by the lat- 
ter as taxes, under an act of the legislature of the State of Al- 
abama, approved Februayy> 1846, entitled “an act to raise 
an additional amount of revenue to support the state ‘govern- 
ment, and to maintain the faith and credit of the State of 
Alabama,” the first section of which act is in the words fol- 
lowing: “Section 1. Be it enacted by the Senate and House 
of Representatives of the State of Alabama, in general as- 
sembly convened, That there shall be assessed and collécted 
on all slaves in this state, the property of non-residents, over 
ten and under fifty years of age, a tax of two dollars each, 
and on thése under ten, one dollar each.” 
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“At the time of the passage of this statute, as well as when 
the money sued for was collected, the tax upon the same + 
property as against a citizen resident in this state, was one 
half the amount to be assessed and collected by this act a- 
gainst non-residents. 

By a statement of facts agreed on between the parties up- 
on the trial of the cause in the circuit court, it appears the 
sum of $239 29 was collected by the defendant in error as 
taxes, over and above the amount which by law he was 
allowed to collect from one of our own citizens, this sum 
being collected by reason of the said plaintiff’s non-residence, 
under and by virtue of the act above refererred to. The 
plaintiff having demanded the money of the defendant be- 
fore bringing his action, insisted upon his right to recover, 
alledging the section of the law under which the money 
was collected was unconstitutional, and therefore inopera- 
tive. The circuit court gave judgment for the defendant, 
and the plaintiff by his assignment of error now presents for 
our revision the correctness of that judgment. 

The question presented is one of grave import, not only 
as involving the constitutionality of an act of a co-ordinate 
department of the state government in the exercise of one of 
the attributes of its sovereignty—the power of taxation—but 
as affecting the revenue of the state. I have given it all the 
consideration which my time would allow me to bestow, and 
have anxiously endeavored to reconcile the law complained 
of with the constitution of the United States, which I am 
solemnly bound to support, and which is the supreme law of 
the land, the constitution and laws of any state to the con- 
trary notwithstanding. I have been unable to do so, and 
feel bound to declare, that-in my opinion, the first section of 
the act of 1846, is unconstitutional and void. I will briefly 
state the reasons that impel me to this conclusion. 

The framers of the constitution of the United States, de- 
sirous of strengthening the bonds of union, and preserving 
the liberty and happiness of the whole people by uniting 
them in one common brotherhood upon principles of just 
equality, and doubtless foreseeing that the states, by reason ; 
of their diversified conditions, their conflicting interests, re- 
sulting from their geographical positions and different pur- 
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suits, might in after times indulge in partial legislation, mak- 
ing discriminations in favor of their own citizens, and im- 
posing burthens upon citizens of other states, from which 
their own citizens should be exempt, wisely ordained as a 
part of the fundamental law, “that the citizens of each state 
shall be entitled to all privileges and immunities of citizens 
in the several states.” See $2, 4th Article of the Consititu- 
tion U.S. A similar article, yet expressed in language some- 
what confused, was incorporated in the confederation, by 
which it was declared, “that the free inhabitants of each of 
these states, paupers, vagabonds, and fugitives from justice 
excepted, shall be entitled to all privileges and immunities of 
free citizens in the several states; and the people of each 
state, shall in every other, enjoy all the privileges of trade 
and commerce, subject to the same duties, impositions and 
restrictions, as the inhabitants thereof respectively,” &c. 
The provision in the constitution avoids all circuity of ex- 
pression, and all confusion, is plain, simple, and its object 
easy of comprehension. By it, the citizens of the different 
states are, as it respects the privileges and immunities they 
enjoy in their respective states, brought into a general citi- 
zenship with each other. If, for example, in the states of 
Georgia or Mississippi, the citizens of those states have the 
right to purchase and hold lands free of charge, or contribu- 
tion to the state, that right or privilege is guaranted to every 
citizen of Alabama—of every state. Ifto preserve the faith 
of the state in the discharge of her obligations, or for the 
support of her government, in the exercise of her sovereign- 
ty, the state enacts that a tax or contribution be levied upon 
the land or property of the citizens of that state, whatever 
sum will exempt their property from such burthen or con- 
tribution, will exempt my property in that state, else they 
share an exemption, an immunity, which I do not. Ido 
not wish to be understood as holding that the State of Ala- 
bama has not the power to enact whatever laws may be ne- 
cessary to promote the peace and domestic interests of its 
citizens, and such police regulations as may be deemed ne- 
cessary to protect or control this peculiar species of property, 
which are taxed in the first section of the act referred to. 
This power the states reserved as essential to their existence 
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and well being as separate communities, while such powers 
only were conferred upon the general government as affect 
those interests common to all the states considered as a con- 
federate nation. If the slaves of a non-resident are turned 
loose upon our community, without the control or guidance 
of their owner, there cannot be the slightest doubt but that 
the state possesses the most ample power to adopt such po- 
lice regulations as shall effectually remedy the evil. But the 
act under consideration is not of this character. It is nota 
penalty inflicted on the owner for living apart from his slaves, 
and for withholding his personal control and superintendence 
over them. In a law of this character, there would doubt- 
less have been exceptions in favor of those who had faithful, 
vigilant overseers and superintendants to protect the state a- 
gainst the supposed evil consequences resulting from proper- 
ty thus situated. 

But this section imposes “a tax;’’—a tax upon the slaves 
of non residents, double that imposed by the then existing 
law upon slaves of resident citizens, not for the purpose of 
enforcing any duty or obligation on the part of the master or 
owner with respect to the slaves—not with a view of protec- 
tion to the State against any evil resulting from the situation 
of the property, but as we are distinctly advised by the title 
of the act, “for the purpose of raising an additional amount 
of revenue to support the State government, and to maintain 
the faith and credit of the State of Alabama.” If such dis- 
crimination is warranted by the constitution in favor of our 
own citizens and against the citizens of our sister States, 
where shall it cease? If we allow the principle: at all, we 
must allow that the State has the power to exempt her own 
citizens from taxation, and to support the government and 
pay her debts by taxing the property of our non-resident 
brethren who have invested their fortunes among us, under 
the protection of our laws and the guaranty of the federal 
constitution. True, the magnanimity of the State, and a 
proper sense of justice, which we must intend ever influences 
her legislative action, forbid such an idea, but this is no an- 
swer to the question, whether, in the formation of the federal 
constitution, such power was not relinquished by the States. 
Whether the reservation of such power to be exercised by 
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them would not in its tendency have been most obviously 
subversive of some of the great ends of the confederated 
union—the establishment of justice and the insuring domestic 
tranquility. It is however needless to pursue the argument 
further. In my opinion, the second section of the fourth ar- 
ticle of the constitution of the United States, above quoted, 
entitles the plaiutiff in error to all immunity from taxation as 
respects his property in this State, which is enjoyed by citi- 
zens of this State, and that the first section of the act of Fe- 
bruary, 1846, imposing a tax of $2 on each slave over ten 
years of age, and one dollar on each slave under that age, be- 
ing confined exclusively to the slaves of non-residents, is un- 
constitutional, and furnished no warrant for collecting from 
the plaintiff in error a greater amount of taxes than was col- 
lectable from citizens of this State, and that the judgment of 
the circuit court should be reversed, and a judgment here 
rendered for the plaintiff for $239 29, with interest from the 
time of the demand, to be ascertained by the clerk. 

The construction for which I contend is substantially sus- 
tained by the cases, Commonwealth v. Griffin, 3 B. Monroe’s 
Rep. 211; Campbell v. Morris, 3 Harris & McHen. 554; 
Ward v. Morris, 4 Ib. 341; Murry v. McCarty, 2 Munf, 298; 
Corfield v. Cargill, 4 Wash. Cir. Ct. R. 381; Serg. Con. 393; 
3 Story on Con. 675. The court is unanimous in this opin- 
ion, and conclusion attained. The judgment is reversed, 
and is accordingly here entered. 








COLLIER, C. J.—The phraseology of the act of Febru- 
ary, 1846, as well as its title, conclusively indicate that its 
sole purpose was to raise a revenue to meet the exigencies of 
the State; and the question arising upon the first section is, 
whether it is competent for the legislature to discriminate in 
imposing a tax on slaves, between the property of residents 
and non-residents, so as to subject the slaves of the latter to 
a double charge? 

By the second section of the fourth article of the federal 
constitution, it is enacted, that ‘the citizens of each State, 
shall be entitled to all privileges and immunities of citizens 
in the several States.” It has been held that the intention of 
this clause was to confer on the citizens of each State a ge- 
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neral citizenship; and to communicate all, the privileges and 
immunities, which the citizens of the same State would be 
entitled to, under the like circumstances. Corfield v. Car- 
gill, 4 Wash. C. C. Rep. 371; Livingston v. Van Ingen, 9 
Johns. Rep. 507. In Campbell v. Morris, 3 Har. & McH. 
Rep. 535, it was said that the terms privilege and immunity 
are synonymous, or nearly so; privilege, signifies a peculiar 
advantage, exemption, immunity; immunity, signifies ex- 
emption, privilege. A particular and limited operation is to 
be given to the words “immunities and privileges”’ in this 
section of the constitution, and not a full and comprehensive 
one. They do not mean the right of election, of holding 
offices, or of being elected. The object of the entire provi- 
sion was to secure to the citizens of all the States the pecu- 
liar advantage of acquiring and holding real as well as _per- 
sonal property, and to provide that such property shall be 
protected and secured by the laws of the State in the same 
manner as the property of the citizens of the State is pro- 
tected. It means such property shall not be liable to any 
taxes or burdens, which the property of the citizens is not 
subject to. It may also mean that as creditors, the citizens 
of other States shall be on the same footing with the State 
creditor, in the payment of the debts of a deceased debtor, 
&c. It secures and protects personal rights. See also Ward 
v. Morris & Nicholson, 4 Har. & McH. Rep. 330; Murray 
v. McCarty, 2 Munf. Rep. 393; Amy v. Smith, 1 Litt. Rep. 
326. 

These citations have been often recognized as correct ex- 
positions of the constitutional provision referred to; and if 
they are to be followed, it is perfectly clear that the first sec- 
tion of the revenue act of 1846, cannot be supported. It is 
needless to amplify this opinion, as the question has been 
largely and lucidly considered in several of the cases cited. 

‘Slaves, it must be conceded, are a unique and peculiar de- 
scription of property, and that it is competent for the legisla- 
ture to enact regulations of internal police in respect to them, 
which may discriminate between the resident and non-resi- 
dent master. These measures of police may be so framed 
as to subject the non-resident to heavier pecuniary burdens ; 
and perhaps it is within the competency of legislation to pro- 
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hibit all persons but “emigrants’’ from bringing and settling 
their slaves in this State. See Ala. Const. 6 Art. tit. Slaves. 
But we will not travel out of our way to consider these sug- 
gestions, as the statute before us, we have seen, was intended 
to raise a revenue, and not to regulate to any extent the po- 
lice of the State. See The City of New York v. Miln, 11 
Pet. Rep. 102; Groves v. Slaughter, 15 Pet. Rep. 449; Prigg 
v. The Commonwealth of Pennsylvania, 16 Pet. Rep. 539; 
Thurlow v. Massachusetts, 5 How. Rep. 504. I have but to 
add my concurrence in the judgment of reversal. 


TAYLOR v. THE B. BANK AT HUNTSVILLE. 


i, An attorney at law of a party in obtaining a judgment, may act as com- 
missioner in taking a deposition for his client, to be used in a claim suit 
growing out of the judgment, he not being the attorney in the claim suit, 
and it not being shown that he has any interest in the event of the suit. 

2. Upon the trial of right of property, the plaintiff may show, when the debt 
upon which his judgment is founded, originated. Where the debt was 
created by a discount in bank, the bank may show, the discount of the 
original note, and the various renewals down to the last note. 

3. An admission of indebtedness, is not evidence against another creditor, 
whose debt existed at the time the admission was made. 

4. A surety to a bond for the trial of the right of property, may be rendered 
a competent witness for his principal, by the substitution of another 
surety; and the refusal of the court to permit this to be done, may be re- 
vised on error. 

5. Evidence which merely shows that the judgment is voidable at the elec- 
tion of the defendant, or that the plaintiff has an additional remedy, cannot 
be adduced by the claimant, on a trial of the right of property. He can- 
mot therefore show, that the defendant in execution was a surety merely; 
that a judgment was first obtained against the principal debtor, who had 
ample property to satisfy it, and that the sheriff failed to return the execu- 
tions, &c. 
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Error to the Circuit Court of Benton. Before the Hon. G. 
D. Shortridge. 
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Tue bank sued out execution against John Chandler, 
which was levied on a slave named Reuben, as the property 
of Chandler, to whom the plaintiff in error interposed a claim 
under the statute, and gave bond to try the right. 

In the progress of the trial, as appears from the bill of ex- 
ceptions, the plaintiff offered in evidence the deposition of 
one Lacey, which was objected to upon the ground, that the 
commissioner was the general attorney of the bank, and had 
been the attorney of the bank in obtaining the judgment on 
which the execution issued, but was not concerned in the 
levy which was made, or in the trial of the right of property. 
The court overruled the objection, and the claimant excepted. 

The plaintiff proved, that the debt on which the judgment 
was founded, originated in 1837, by a loan to Chandler, and 
the claimant as his surety, and had been extended at various 
times, under the different acts granting relief, until the year 
1843, when a note was given for the same debt, with the 
claimant assurety. ‘The claimant objected to this testimony, 
but the objection was overruled, and he excepted. 

The claimant introduced a conveyance from Chandler to 
him of the slave in controversy, dated 19th December, 1842, 
which acknowledged the receipt of $600 for the slave, and 
offered to prove the declarations of Chandler, made previous 
to the date of the bill of sale, that he was indebted to claimant, 
to which the plaintiff objected; which objection was sus- 
tained by the court, and the testimony excluded, to which 
he excepted. 

The claimant offered as a witness, one of his sureties in 
the bond for the trial of the right, and offered to execute a 
new bond, with sufficient security, which the court refused 
to permit, and he excepted. 

The claimant also offered evidence to prove, that from the 
time of the execution of the first note, down to 1845, when 
the said Chandler left the county, he had property amply 
sufficient to pay the debt. That a judgment had been ren- 
dered against Chandler, on this note, previous to the rendi- 
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tion of the judgment against claimant. That an execution 
issued on the judgment against Chandler, came to the hands 
of the sheriff of Benton, while Chandler had property suffi- 
cient to satisfy it, which the sheriff neglected to levy on, but 
permitted him to carry the property away; which testimony 
the court, on motion of the plaintiff, excluded, and he ex- 
eepted. These various matters, are now assigned as error. 














Rice & Morean, for plaintiff in error. 

1. A surety on a claim bond, may become a witness for the 
claimant, upon giving a new claim bond with other and suf- 
ficient security for the prosecution of the claim, being sub- 
stituted. And it is error, if the primary court refuses to per- 
mit such substitution, and excludes the witness. Drinkwater 
v. Holliday, 11 Ala. R. 134. 

2. In such case, when a surety is offered as a witness, the 
claimant may be required by the court to state what he ex- 
pects to prove by him,—but where the court, without making 
any requisition whatever, ‘refused to permit the said security 
on the claim bond, to be released,’’ and excluded the witness 
in limine, its decision must be understood as denying the 
right of the claimant to examine such witness under any cir- 
cumstances whatever. Duffee v. Pennington, 1 Ala. R. 506. 

3. An attorney at law who has procured a judgment for 
his client, cannot act as a commissioner for that client, in 
taking a deposition in a claim suit arising out of the levy of 
an execution issued under that judgment. His incompetency 
to act as commissioner, rests on public policy and the rela- 
tions of attorney and client, if not upon an interest in the 
event of the suit. 

4, Although it was competent for the plaintiff in execu- 
tion io prove that the debt on which the judgment was 
founded, existed in 1842, at the time the conveyance of the 
slave was executed to the claimant, yet it was not proper nor 
legal to allow the plaintiff to prove several and distinct re- 
newals of the debt from year to year, extending as far back 
as 1837. Such evidence was exceedingly improper and hurt- 
ful to claimant, after the plaintiff had “disclaimed any in- 
tention to attack the conveyance for fraud in fact,”—and 
had, by such disclaimer, induced the court to exclude evi- 
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dence offered by claimant tending to prove the consideration 
and fairness of the conveyance. 

5. But the alledged renewals of the debt from year to year, 
were not renewals of the original debt, but were payments 
or extinguishments thereof—as the acceptance of a negotia- 
ble instrument, with a different party thereon in lieu of a 
prior instrument and antecedent debt, is the satisfaction of 
the prior instrument and antecedent debt. 


A. J. Waker, contra. 


COLLIER, C. J.—A deposition should not be rejected, 
because the questions and answers were written by the attor- 
ney for the party who offers it as evidence. Wynn and wife 
v. Williams, Minor’s Rep. 136. But if a deposition be writ- 
ten by the party at whose instance it was taken, it cannot be 
read in evidence, unless the opposite party was present con- 
senting thereto. Steele v. Dart & Co. 6 Ala. Rep. 798. It 
has been held that a motion to suppress a deposition which 
has been taken pursuant to statute, is addressed to the sound 
discretion of the court, and should never be allowed when 
sprung at the trial, as its effect then must be to take the op- 
posite party by surprise. Cullum v. Smith & Conklin, 6 Ala. 
Rep. 625; Spence v. Mitchell, 9 Ala. Rep. 744. See also 
Carter v. Manning & Jackson, 7 Ala. Rep. 851. 

A deposition taken before one who has acted as the agent 
of the party in the same cause is admissible. Smith v. Smith, 
2 Greenl. Rep. 408. But a deposition taken before an uncle 
of one of the parties to the suit has been rejected. Bean v. 
Quimby, 5 N. Hamp. Rep. 94. In Wood v. Cole, 13 Pick. 
Rep. 279, it was held that a magistrate who had previously 
been of counsel in the cause, but was not so, at the time of 
taking the deposition, and had no interest in the case, was 
legally competent to take it. See also Chandler v. Brainard, 
14 Pick. Rep. 285; Coffin v. Jones, 13 Id. 441; MeGinley v. 
MeLaughlin, 2 B. Monr. Rep. 302. 

We have cited these decisions of this and other courts, as 
furnishing the most striking analogies to the case at bar, of 
any that have come under our notice ; but we would remark 
in respect to the adjudications in other States as to the ad- 
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missibility of depositions npon trials at law, they depend on 
their own legislation, or rules of court, and cannot therefore 
be much relied on. 

It will be observed that the individual who executed the 
commission under which Lacy’s deposition was taken, was 
not the attorney of the plaintiffs in the case made by the in- 
terposition of the claim of property, that is, he did not give 
it his attention incourt. True, he was the general attorney 
of the bank, and in that character recovered the judgment of 
which it was the object of the present suit to obtain satis- 
faction, and doubtless, when necessary, was consulted, or 
gave his advice in respect to it. We think that the fact” 
that he was the commissioner to take a deposition for the 
bank, would not per se, and under all circumstances, warrant 
its exclusion as evidence. Our statute does not prescribe the 
qualifications of the persons to whom a commission shall is- 
sue, but merely that it shall be directed to one or more per- 
sons to take and receive the deposition, which being taken 
and returned as directed, ‘shall be received as legal testimo- 
ny.” Clay’s Dig. 164. In this condition of the law, the 
deposition cannot be rejected, unless the commissioner had a 
direct interest in the result of the cause, or unless public po- 
licy requires he should be adjudged disqualified. There is 
nothing to indicate that he had the least interest in the mat- 
ter, and no consideration of policy can require the adoption 
ofan arbitrary rule requiring the exclusion of the evidence. 
The deposition is in his own hand-writing, and the commis- 
sioner merely certifies it according to the directions of the 
law. If it be allowable for the attorney of the party to write 
out the deposition of the witness, as decided in Wynn and 
wife v. Williams, and McGinley v. McLaughlin, supra, we 
think he must be competent to certify the deposition ; espe- 
cially when he has no interest, but merely acts, if at all, as 
a counsellor in this cause. 

It was clearly competent for the plaintiff to show when 
the debt upon which the judgment was recovered, originat- 
ed. This it might be necessary to prove, in order to defeat 
the transfer of the slave under which the claimant set up his 
right, and no evidence upon this point could be more satis- 
factory than proof of the discount of the first note, in 1837, 
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and the repeated renewal of the evidence of indebtedness 
down to 1843, when the last note was given, on which the 
plaintiff sued. ‘The connection between the notes being 
shown, the identity of the debt is abundantly established. 

If the admissions of the defendant in execution had been 
made previous to 1837, when he became indebted to the 
plaintiff, then they would have been admissible to show his 
indebtedness to the claimant; but the bill of exceptions 
merely recites that they were made previous to the transfer 
of the slave in 1842. Under these circumstances, and the 
possession of the slave not continuing with the defendant his 
declarations were properly excluded from the jury. Good- 
game v. Cole & Co. 12 Ala. R. 77. 

In Drinkwater v. Holliday, 11 Ala. Rep. 134, it was decid- 
ed that a surety to an attachment bond, who is a necessary 
witness for the party, may be made competent by the execu- 
tion of a new bond with other sufficient surety, and it is the 
duty of the court to permit such substitution to be made. 
It was however added, that it might be doubtful whether 
the exercise of the power of substitution was not discretion- 
ary with the court trying the cause, but the decision of this 
question was waived, as the judgment was erroneous upon 
another ground. Perhaps the decisions are not uniform on 
this point, but we incline to think their weight is decidedly 
favorable to considering it a matter of right, which cannot 
be denied by the court. See Irwin v. Cargill, 8 Johns. R. 
407; Tompkins v. Curtis, 3 Cow. Rep. 251 ; McCulloch v. 
Tyson, 2 Hawks’s R. 336; Leggett v. Boyd, 3 Wend. 376; 
Stimmel v. Underwood, 3 G. & Johns. Rep. 282 ; Butler v. 
v. De Hart, 1 Mart. Rep. N. S. 184; Bailey v. Hale, 3 Carr. 
& P. Rep. 560; 1 Mood. & M. Rep. 289; Whatley v. 
Fearnley, 2 Chit. Rep. 103; Pearley v. Fleming, 5 Carr. & 
P. Rep. 503; Salmon v. Rance, 3 Serg. & R. Rep. 311; 
Roberts v. Adams, 9 Greenl. Rep. 9; Hall v. Baylies, 15 
Pick. Rep. 51; Beckley v. Freeman, 15 Pick. Rep. 468; 
Allen v. Hawks, 13 Pick. Rep. 79; Bailey v. Bailey, 1 Bing. 
Rep. 92; Lavender v. Pritchard, 2 Hayw. R. 337 ; Garmon 
v. Barringer, 2 Dev. & Bat. Rep. 502. That such should be 
the rule we do not doubt. The party, at the time his sure- 
ty became such, might not know that he wasa material wit- 
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ness in the cause ; or perhaps he may have had others who 
could depose to the same facts, whose testimony, either from 
death or other cause, he could not command at the trial; or 
it may be, at the time the witness united with him ina bond, 
that he could not give other surety. In either of these 
cases, and others that might be supposed, it would operate 
hardly upon the obligor if he could not discharge the inter- 
est of his surety by substituting a new bond. The bond 
first executed by himself and surety was not dictated by the 
obligee, nor could the surety have been the selection of the 
latter. The parties did not stipulate by a mutual arrange- 
ment, in which they were both personally actors ; but in re- 
pect to bonds taken by a public officer in some judicial pro- 
ceeding, the law generally prescribes the form of the bond, 
and the officer must see that the surety is sufficient; and if 
this object is effected, the obligee has no just ground of com- 
plaint. This being the case, we cannot perceive a reason 
why one surety should not be discharged by putting another 
in his place where justice requires the examination of the lat- 
ter as a witness. 

In withdrawing from the jury the evidence to show that 
the defendant in execution was the surety of Joel Chandler, 
that the judgment was first obtained against the latter, who 
had ample property to satisfy it; that this property could 
have been levied on by the sheriff of Benton, who had exe- 
cutions in his hands,-one of which he failed to return, and 
both to levy, &c., the claimant was not prejudiced. Con- 
ceding the truth of all this, and still it furnishes no reason 
why the slave in question should be held to be the property 
of the claimant, or not liable to satisfy the execution. Such 
evidence does not impair the effect of the judgment, and show 
that it should be enforced against the defendant, or such es- 
tate as he may have subject to its payment; and if it did, it 
is not for the claimant to object to the irregularity of pro- 
ceedings against the defendant, unless, perhaps, the irregu- 
larity makes the judgment a nullity. But evidence which 
merely shows that the judgment is voidable, at the election 
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of the defendant, or that the plaintiff has an additional reme- 

dy for the collection of his debt cannot avail the claimant. 
For the refusal to permit the surety of the claimant to be 

examined as a witness for him, upon the substitution of an- 

other bond, the judgment is reversed, and the cause re- 

manded. 
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Cumton, J., not sitting. 





OWEN v. MOORE & DOBBINS. 


1. Msold to Da lot of land, taking from him three notes for the payment of 
the purchase money, and executing to him a bond for title. Two of the 
notes being paid, and the other transferred by M to a third person, M 
conveyed the land by deed to D, who had previously sold it to J, and as- 
signed to him the bond for title. Held, first, that upon a bill by O, the 
holder of the unpaid note, to enforce the lien upon the land for the unpaid 
purchase money, M was not a necessary party. Second. the conveyance 
of the title by M, to D, did not discharge the equitable lien. Third, that 
as the title bond described the notes given for the purchase money, and 
was assigned to J before the last note was due, he was affected with no- 
tice of the lien. Fourth, that the equitable lien could be enforced against 
the land, though D was not shown to be insolvent. 

2. An allegation in a bill, that the complainant is the bona fide holder, and 
transferee of a note, and that. the same is unpaid, is, in connection with a 
copy of the note, exhibited, a sufficient allegation of title. 


Error to the Chancery Court at Moulton. Before the Hon. 
W. W. Mason, Chancellor. 


Tue bill was filed by the plaintiff in error, and alledges, 
that about the 26th September, 1837, one Evan Murphy 
sold to Thomas G. Dobbins a lot of land in the town of Mout- 
ton, with the improvements thereon, which is described, for 
the sum of $1500, by three several writings obligatory, for 
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$500 each, executed by Dobbins to Murphy, all of which 
complainant believes to have been paid, except one, which. fell 
due on the first of January, 1841, of which complainant is 
the bona fide transferee and holder, for a valuable conside- 
ration, and which is wholly unpaid. At the time of the sale, 
Murphy executed to Dobbins a bond, conditioned to make 
title on payment of the purchase money. 

That some time afterwards, Dobbins sold, or exchanged 
said lot, to one John Moore, and executed to him atitle bond, 
or assigned the bond of Murphy to him, and Moore is now 
in possession of the lot. That on the 11th June, 1838, and 
after said Murphy had parted with the writing obligatory 
now in complainant’s hands, and without his consent, exe- 
cuted to said Dobbins, a deed for title to said lot, with relin- 
quishment of dower by his wife. Dobbins and Moore are 
made defendant’s to the bill, the prayer of which is, that the 
lot be sold for the payment of the bond yet unpaid, for gen- 
eral relief, &c. 

Moore answered the bill, admitting the material facts al- 
ledged, but asserting his belief that the complainant did not 
become the owner of the bond, until after the purchase from 
Dobbins, and that he knew of his purchase. He also de- 
murred to the bill, and assigned the following causes of de- 
murrer: 1. That it does not appear from the bill, that the 
complainant has such an interest in the matter in controver- 
sey, as to entitle him to relief. 

2. That he does not alledge, that either himself or his 
transferror has power to make title to the land on payment of 
the purchase money. 

3. That it is not alledged that Dobbins is insolvent. 

Dobbins also answered the bill, and testimony was taken, 
but the chancellor at the hearing, determined the cause upon 
the demurrer to the bill, in favor of the defendants, and ren- 
dered a decree against the complainant for costs. This is 
now assigned as error. 














J. B. Saxe, for the plaintiff in error. 
On the hearing of this cause in the chancery court, the re- 
spondent, in addition to the grounds of demurrer specially set 
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down in the record, assigned ore tenus another distinct 
ground, viz: that Evan Murphy was not made a party to 
the bill. As this was perhaps the chief ground on which 
the chancellor sustained the demurrer and dismissed the bill, 
it is presumed it will be insisted on by defendant in error in 
the supreme court. Therefore— 

1. This ground of demurrer, even if the bill were obnox- 
ious to it, should not have been noticed by the chancellor, 
because it was not assigned in the demurrer of record under 
the 30th rule of practice. Clay’s Dig. 616; Wellborn v. 
Tiller, 10 Ala. 305. The court there say, this is but the ite- 
ration of the English rule upon the same subject, and cite 
Mitford’s Eq. Pl. 214, which says, a “demurrer must ex- 
ptess the several causes (or grounds) of demurrer,”—and Sto- 
ry’s Eq. Pl. § 455, which says, “every demurrer (not gene- 
ral) must contain the causes thereof; and they must be set 
down with reasonable certainty and directness.” Nor could 
it, in the state of the pleadings in this case, be assigned ore 
tenus. 10 Ala. 305, supra. 

2. But even if the objection were properly taken, the bill 
is not obnoxious to it, because—1. It could not have been 
necessary to make Murphy a party complainant to sue on 
account of the legal title of the note being in him as payee. 
The assignment by delivery of the note to Owen vested in 
him the equitable title to it; and in a court of equity the 
one having such interest may sue in his own name alone, un- 
less another has a subsisting legal interest to be affected by 
the decree. Ina court of law, however, such assignee, or 
transferee would of course have to be represented by the one 
invested with the legal title, suing for his use. In Haley v. 
Bennett, 5 P. 452, and Chapman v. Chunn, 5 Ala. 397, this 
transaction is identified with the mortgage and all its inci- 
dents. Murphy (in this case) being the mortgagee, and Ow- 
en his assignee of the mortgage ; and it cannot be contended 
that in the assignee’s bill to foreclose;(the assignor or mortga- 
gee having no remaining interest) it is necessary for him to 
join with himself his assignor. Story’s Eq. Pl. 183, § 199, 
and note 4. See also, note 2 to same book, 149, 2d ed. 1840. 
2. Nor was it necessary to make Murphy a party for the pur- 
pose of conveying title to the lot upon payment of balance 
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of purchase money by Moore or Dobbins: for this bill is not 
for specific performance. Owen is not a party to the origi- 
nal contract of two parts, and seeking and offering to have 
each one performed mutually ; but he is assignee of a lien or 
incumbrance, which he is seeking to enforce and execute by 
selling the incumbered property, unless the defendants will 
first exercise their right of redemption. In such suit those 
only are necessary parties whose rights are to be affected by 
the desired decree ; but Murphy divested himself of all right, 
and entirety disconnected himself with the matter when he 
passed off the note, and conveyed away the title to Dobbins 
in performance of all his part of the contract; on 11th June, 
1838, as alledged and admitted. He has now no interest 
whatever, unless it should appear (and it does not) that he is 
still the holder of some of the other notes. 

3. The first cause of demurrer set down on record is in- 
tended to question the sufficiency of the statement in the 
bill, of complainant’s ownership of the note for purchase mo- 
ney. Itis believed that one who is bona fide transferee and 
holder for a valuable consideration, of a note, is at least pri- 
ma facie owner of it; and proprietorship is as much implied 
by the terms, as by those of assignee or payee; which lat- 
ter, equally with the former, admit the hypothesis of a trust 
in the party towards whom they are employed. See 1 Ala. 
708; 10 Ib. 441. P 





Peters, contra. 

1. The demurrer of defendant, Moore, was properly sus- 
tained. Causes of demurrer may be assigned ore tenus at 
the hearing. Both Murphy and M. K. Thomason & Co, 
Murphy’s assignees, should have been made parties to the 
bill. Without them, Owen shows no such title in himself to 
the note exhibited as would support his pretended equity. 
The assighor should be joined with the assignee, or be made 
a defendant, else the bill is demurrable. Story’s Eq. PI. 
186, § 153, et seg. In this instance it is necessary, in order 
that complainant might alledge his own or his assignor’s 
ability to make title to Moore, should Moore pay the balance 
of the purchase money. This would be equality, and equal- 
ity isequity. The cases of Roper v McCook, 7 Ala. 318, 
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and White v. Stover et al. 10 Ala. Rep. 441, do not oppose 
this position. In both these cases the notes were assigned, 
and the remedies at law were exhausted. 

2. The complainant does not alledge that he has a lien, 
but only that he never waived his lien. This avails nothing 
unless he first shows that he had a lien to waive. The al- 
legation about lien might be true, and yet the complainant 
have no lien, and hence no equity. And a party who seeks 
to disturb another in the possession of a legal title, ought to 
show aclearequity. Rucker v. Howard, 2 Bibb, 168. 

3. Owen can have no lien except he derives it from Mur- 
phy, or Murphy’s assignee, who took the equity with the 
note. But Murphy’s equity was waived by his deed to 
Dobbins. Hall v. Click, 5 Ala. 363; 1 Paige, 506. And 
Moore being an innocent purchaser for valuable considera- 
tion, without notice of Owen’s lien, (admitting him to have 
any lien at all, ) and being in possession, the equities are equal, 
and the possession must be protected. 








COLLIER, C. J.—It is difficult to perceive any ground 
upon which Murphy can be held to be an indispensable par- 
ty to this suit. As between the plaintiff and defendants he 
has no such interest as requires him to be brought before the 
court; the plaintiff does not ask a decree against him, and 
if he did, we do not think he would be entitled to it. Mur- 
phy has no titfe to the lot in controversy, either legal or equi- 
table, but conveyed it long previous to the filing of the bill, 
by a deed with warranty to the defendant, Dobbins, his im- 
mediate vendee. All this appears upon the bill, is admitted 
by the answers, and established by proof. True the com- 
plainant deduces a title to the demand he is seeking to en- 
force, mediately from Murphy, and immediately from his as- 
signees; but it is well settled by the decisions of this and 
other courts, that a derivative purchaser may go into equity 
for a specific performance against the original vendor with- 
out making the individual under whom he immediately 
elaims a party. These adjudications rest upon the prin- 
ciple, that the latter has no interest to litigate and adjust 
in such a suit; and if the defendant has equities which 
eannot be brought before the court for decision as against 
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his vendor, he must assert them by across bill, or in some 

other appropriate mode. We can discover no substantial dif- 

ference as respects the question of parties between such a suit, 

and that now before us. See Walker et al v. The Bank of 
Mobile, 6 Ala. Rep. 452. 

Lord Hardwicke said, in pleading “there must be the 
same strictness in equity as at law,” (2 Atk. Rep. 632 ;) but 
Mr. Justice Story says, ‘ however true this may be as toa 
plea in equity, technically so called, it can hardly be affirm- 
ed to be true in the framing of bills or answers, in respect to 
which more liberality prevails. And it may perhaps be cor- 
rectly affirmed, that certainty to acommon intent, is the most 
that the rules of equity ordinarily require in pleadings for 
any purpose.” Eq. Plead. 267, 3d ed. The same learned 
author affirms it ‘‘as an elementary rule of the most exten- 
sive influence, that the bill should state the right, title, or 
claim of the plaintiff with accuracy and clearness; and that 
it should in like manner state the injury or grievance of 
which he complains, and the relief which he asks of the 
court. In other words, there must be such certainty in the 
averment of the title, upon which the bill is founded, that 
the defendant may be distinctly informed of the nature of 
the case, which he is called upon to meet.” Id. 268. But 
all the minute facts need not be stated; the general state- 
ment of a precise fact is usually sufficient, the circumstances 
which confirm or establish it, more properly constitute mat- 
ters of proof than of allegation. Id. 275. See also Hart- 
well and Wilkins v. Blocker, 6 Ala. Rep. 581; McKinley v. 
Irvine, at this term. 

The complainant exhibits with his bill, a copy of the evi- 
dence of debt for which he claims an equitable lien, alledges 
he is the bona fide transferee and holder thereof, and that the 
same is wholly unpaid. 

The exhibit which is a part of. the bill, does not disclose 
an indorsement, or other written assignment of the bill sin- 
gle, and it may therefore be understood that the allegation is, 
that the complainant holds it as an equitable proprietor, with- 
out any Written transfer. But independently of the infer- 
ence from the exhibit itself, does not the character of the 
complainant’s title to the paper sufficiently appear ; especial- 
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ly as his equitable rights are the same, whether he holds it 
as an indorsee, or by delivery merely upon a valuable con- 
sideration ; and is not the general statement sufficient to let 
in proof of the precise fact? It is needless to answer these 
questions, as it is certain, that the allegation, when aided by 
the exhibit, relieves the bill from the supposed uncertainty. 
The conveyance by Murphy to Dobbins did not discharge 
the lot from the equitable lien for the purchase money, and 
the proof shows it was not intended to have that effect. It 
is well settled, both in England and the United States, that 
the vendor in the absence of any agreement to the contrary, 
retains a lien on the land he has sold and conveyed for the un- 
paid purchase money, and that this lien will be enforced a- 
gainst a subsequent purchaser with notice. It is also the 
law of both countries, that merely taking a bond or note for 
the purchase money, will be no waiver of the lien. Foster 
v. The Trustees of the Athenzum, 3 Ala. Rep. 302; Hall, 
Ex’r, v. Click et al. 5 Ala. Rep. 363, bears no an alogy to 
the present. ‘There the only question decided was, that a 
note for the purchase money, indorsed by the vendor without 
recourse, could not be enforced as an equitable lien upon the 
land, at the suit of the indorsee against the vendee. This 
decision was rested upon the ground that so far as the vendor 
was concerned, his indorsement amounted to a payment and 
satisfaction ; and by express contract he had exempted him- 
self from liability to his indorsee. We have seen that a con- 
veyance of the title by the vendor, cannot impair his lien 
against a vendee, or one claiming under him with notice ; and 
in the present case, no’ such effect can be accorded to it. 
The bond which was executed by Murphy for the con- 
veyance of the lot in question to Dobbins, is dated the 26th 
September, 1837, and in its condition recites the amount of 
the purchase money to be fifteen hundred dollars; payable 
in three equal payments, on the first of January, 1839-’40 
and ’41, This bond was assigned by Dobbins to his co-de- 
fendant, Moore, previous to the maturity of the first payment, 
and carried upon its face, a positive notice that the lot had 
not been paid for. It is then perfectly clear, that Moore 
was a purchaser with notice, and does not take the property 
divested of the equitable lien. If the bill single now in ques- 
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tion, was ‘in ‘Murphy’s hands when Dobbins assigned the 
bond, he was sistitled to enforce the lien, and it passed to 
every subsequent holder of the paper as against the present 
defendants. 

The deed from Murphy to Dobbins cannot have the least 
influence upon the case. If the latter had conveyed to 
Moore with warranty, and then become the depository of the 
legal title, such title would have inured to the benefit of 
Moore, and made his estate complete. But we have seen 
that such is not the condition of these parties; Moore is the 
assignee merely of the title bond, and cannot in virtue of that 
indicium of property, draw to himself the legal title which 
Dobbins derived from Murphy. See Tillotson v. Doe ex 
dem Kennedy, 5 Ala. Rep. 407. 

In Roper v. McCook and another, 7 Ala. Rep. 318, it was 
decided, that the equitable lien of the vendor of land, will 
pass to his assignee of a note taken from the vendee in part 
payment of the purchase money, and will not be lost, though 
the assignee neglect to sue the maker for so long a time, as 
to discharge the assignor from the liablity upon his indorse- 
ment. So in White v. Stover et al. 10 Ala. Rep. 441, it was 
determined, that the lien of a vendor who has conveyed the 
land to a purchaser, and taken notes for the price, is not 
waived by passing the notes to another, without indorsement, 
but may be enforced by such holder, or by the vendor when 
the notes are returned to him, against a sub-purchaser with 
notice of the equity. 

It will abundantly appear from the citations we have 
made, that it is not a pre-requisite to the enforcement of an 
equitable lien, that the complainant should have exhausted 
his legal remedies without obtaining satisfaction of his de- 
mand ; and it is therefore quite enough to refer to them, with- 
out a more particular notice. 

It results from this view, that the bill was improperly dis- 
missed—the decree is consequently reversed, and the cause 
remanded. 
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SLATTER AND WIFE v. GLOVER, Apw’r. 


1. A decree of the orphans’ court, settling an estate, and adjudging to the 
distributees their respective shares, cannot be vacated, or satisfied, nine 
months after it is made, either upon proof that the plaintiff had released 
previous to the trial of the cause, or that the demand had been satisfied 
previous to the trial, and there had been a neglect, or failure to make 
defence. 


Error to the Orphans’ Court of Marengo. 


Ar the June term, 1845, of the orphans’ court, a settlement 
was made by the court, of the estate in the hands of the de- 
fendant in error, and the sum of $2,583 85, was decreed to 
the plaintiffs in error, as their share of the estate. It appears 
that at the time of the rendition of this decree, the adminis- 
trator claimed to have satisfaction entered as to the distribu- 
tive share of Slatter and wife, and produced an assignment of 
said share by Slatter and wife, to J. Glover, his intestate ; 
but no definite action was then had, and no exception taken 
by the administrator. 

On the second Monday of April, 1846, the defendant in er- 
ror moved the court to enter satisfaction of the decree, upon 
the ground, that the same had been satisfied. Second; upon 
the ground that he is the assignee, and owner thereof. 

Upon the hearing of this motion, evidence was introduced 
by the administrator, to prove the fact of the assignment of 
Slatter and wife, of their distributive share, and evidence was 
also offered by them to impeach the consideration of the as- 
signment, as well as of the fact, that the motion to enter sat- 
isfaction was made, when the former decree was rendered. 
Upon all this testimony, the court directed satisfaction to be 
entered of the decree ; to all which the plaintiffs filed an ex- 
ceptive allegation, and which they now assign as error. 


A. R. Mannine, for plaintiff in error. 
1. The very question at issue, at the time the decree was 





























JUNE TERM, 1848. 649 


Slatter and wife v. Glover, : adm’r. 











rendered, (although no formal pleadings to issue were filed, 
or ever are in the orphans’ court,) was, how much, if any 
thing on account of the estate, does the administrator owe to 
each distributee? And the judgment of the court upon that 
issue is conclusive of all previous matters, (such as this pre- 
tended assignment was,) and can be avoided only by being 
set aside in a superior court. Mitchell v. Sanford, 11 Ala. 
R. 697; Broughton v. McIntosh, 1 Id. 103; Legatees of 
Grayson v. Horn, 7 Porter, 275; Simms v. Thompson and 
wife, 1 Dev. Eq. Rep. 197; Clarke v. West, 5 Ala. Rep. 127; 
Parks v. Stonum, 8 Ala. Rep. 757. 

2. This assignment was then insisted on, and not allowed 
by the court; and if the administrator was aggrieved by its 
action, he ought to have excepted to it, soas to subject it to 
the revision of a higher tribunal. See the cases, supra, and 
Landreth’s adm’r v. Landreth’s distributees, 12 Ala. R. 640. 


Byrp & Brooks, contra. 

1. An administrator may, after a decree is rendered against 
him in favor of a distributee, move the court to enter satisfac- 
tion of such decree, if the same has been paid or advanced 
by the administrator. Carroll et al. v. Moore, adm’r, 7 Ala. 
R. 615; Landreth’s adm’r v. Landreth’s distributees, 12 Id. 
640. 

2. The court, upon the facts, properly entered satisfaction 
of the decree in this cause. 

3. The receipt was given in full, and is conclusive in the 
orphans’ court upon the plaintiffs in error, if there was any 
consideration for the same. 

4, That even if there was a fraud, which is not sustained 
by the evidence, and there’ was a valuable consideration 
passed to the plaintiffs in error, the receipt would be conclu- 
sive on them in a court of law. 

5. Fraud is to be proven, not presumed. Hill on Trustees, 
154; Law Library. 

6. If the assignment is to be attacked on the ground of 
inadequacy of consideration, the plaintiffs must go into equi- 
ty, where all the matters can be fully investigated, and com- 
plete justice done. Johnson v. Johnson, 5 Ala. 90. 

82 
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7% The orphans’ court cannot exercise chancery jurisdic- 
tion, except where it is given by statute. Harrison v. Harri- 
son, 9 Ala. 470; Leavens v. Butler, 8 Porter, 380; Portis v. 
Creagh, 4 Id. 332; Taliaferro, adm’r, v. Bassett, wife, et als. 


3 Ala. 672. 








COLLIER, C. J.—A decree of an orphans’ court settling 
an estate, and adjudging to the distributees their respective 
shares, must be regarded conclusive, so far as the authority of 
that court over the subject is concerned—quite as much so, 
as a decree in chancery or the judgment of a court of law. 
No other conclusion can be attained, for the legislature have 
in effect so declared in repeated instances—among others by 
providing that their payment may be enforced by execution. 

In the case before us, the decree seems to have been per- 
fected in due form, and about nine months afterwards, the 
party against whom it was rendered, moved to have it vacat- 
ed or entered satisfied, either in whole or in part, as it respects 
the several interest of the plaintiffs in error. The testimony 
of the witnesses who were examined on the hearing of the | 
motion, must be placed out of view as it impeaches the de- 
cree, and if effect could be accorded to it, would to the extent 
to which the decree is complained of, avoid it. It is not per- 
missible for a court to avoid its judgment or decree after the 
expiration of the term at which it was rendered, unless it be 
in conformity to some legislative provision, or a practice so 
often recognized as to establish it. We are aware of no stat- 
ute which confers such a power upon the orphans’ court, and 
as that court does not proceed according to the course of 
‘ chancery, it cannot exercise a modifying or annuling power 
over its final decrees by any proceeding analogous to a bill of 
review. 

It is not competent for the defendant in a judgment to 
move its satisfaction by the court rendering it, upon an alle- 
gation that the plaintiff had released him previous to the trial 
of the cause, or that he had satisfied the demand, and failed 
or neglected, for any cause, to make defence. This conclu- 
sion is the result of familiar and long established principles, 
and need not be sustained by the citation of authorities. 
Carroll et al. v. Moore, 7 Ala. R. 615, is not in the slight- 
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est degree adverse to any thing we have said. There the 
order of satisfaction was entered simultaneously with the ren- 
dition of the decree, in fact was regarded as a part of the same 
proceeding. Its legal effect was the same, as if it had been 
embodied in it. 

Landreth’s adm’r v. Landreth’s distributees, 12 Ala. Rep. 
640, is directly in point, so far as principle is concerned. 
True, the facts are dissimilar—there the court, previous to 
the rendition of the decree, had disallowed the receipts for 
the payment of money by the administrator, which the latter 
moved to have entered, as a satisfaction of the decree pro 
tanto, upon the introduction of additional evidence. Here 
the matters brought to the view of the orphans’ court upon 
the motion, may, or may not have been previously mooted 
and rejected, at least so far as the record can appropriately 
and legitimately inform us. But however this may be, is not 
a material inquiry; for as the evidence upon which the mo- 
tion was made was in existence previous to the rendition of 
the decree, it should then have been brought to the view of 
that court, so as to have made it available against the plain- 
tiffs in error, and cannot furnish a ground for directing satis- 
faction of the decree to be entered. 

If the facts recited in the bill of exceptions were estab- 
lished in chancery, perhaps that court might afford the relief 
that is sought, or at least such as is proper under the circum- 
stances. But be this as it may, the order of the orphans’ 
court cannot, as we have seen, be supported, and it is there- 
fore reversed. 
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GOVERNOR, use, &c. v. BAKER er at. 


J, When a sheriff is sued for failing to return an attachment, it is no de- 
fence that the property levied on was not subject to the attachment, there- 
fore, a plea setting up this as a bar is bad. 

2. It is no bar to such an action that the debt for which the attachment is- 
sued, has been paid. 

3. To make the declarations of an agent admissible in evidence, it must be 
shown they were made during the time he was agent, and in respect to 
the transaction to which they related. 

4. A sheriff sued for failing to return an attachment, may show, that by a 
mortgage and sale of the slaves levied on, previous to their seizure, the 
defendant had parted with his interest; not to excuse the default of the 
sheriff, but to reduce the damages. 

5. The president of a bank, who was also a stockholder in it, is a compe- 
tent witness for the sheriff, to prove a mortgage and sale of the slaves to 
the bank, previous to the levy of the attachment. 

6. A stockholder in a bank may sell, or convey slaves by mortgage to the 
bank, in payment of a debt he owes the bank. 


Error to the Circuit Court of Russel. Before the Hon. Geo. 
Goldthwaite. 


Dest on the official bond of the defendant in error, as she- 
riff. The breach assigned is, that the plaintiff placed in the 
defendant’s hands, as sheriff of Russell, a writ of attachment 
on the 8th January, 1842, against Thomas Preston, and Wil- 
liam Nelms. That on the same day he levied the attach- 
ment on thirty-seven slaves, the property of Preston and 
Nelms, but wholly neglected and refused to return the writ 
of attachment so levied, according to its mandate, by reason 
whereof the demand was wholly lost. 

The defendant pleaded—First, non damnificatus. Second, 
that the process was functus officio. Third, that the proper- 
ty was not subject. Fourth, that the plaintiff had been paid. 
Fifth, that the attachment was refused. Sixth, performance. 
These pleas were filed in short, by consent, as here stated. 
The plaintiff took issue on the first, second, fifth and sixth 
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pleas, and replied to the third in short by. consent, that the 
sheriff was indemnified to make the levy of the attachment 
on the property by the plaintiff. To this replication the de- 
fendant demurred, and the court sustained the demurrer, 
thereupon the plaintiff took issue on the third plea. The 
plaintiff then demurred to the fourth plea, and his demurrer 
being overruled, he took issue thereon. 

Upon the trial, the defendant proved that one Mangham, 
the agent of the plaintiff, informed a witness that he had re- 
ceived twenty-one negroes upon the debt, and that they were 
worth $6,300. 

Also, that the slaves levied on by the attachment had been 
conveyed by mortgage by the defendants in attachment pre- 
vious to its issue, to one Carey and others, to secure them as 
sureties, in a debt of $50,000, due by the defendants in at- 
tachment to the Bank of Columbus. That afterwards, and 
before the levy, a bill of sale was executed by defendants in 
attachment, to the bank, or some one for them, conveying 
absolutely, the slaves levied on in payment of the debt. 
The plaintiff objected to this testimony, but the objection 
was overruled, and he excepted. 

The defendant then offered one Stewart as a witness, to 
prove the assignment by Carey and others, of the mortgage 
to the Bank of Columbus, and other facts. The plaintiff ob- 
jected to his testimony, because he was a stockholder in the 
bank, but the objection was overruled, and the witness per- 
mitted to testify, to which he excepted. 

The defendant then produced, and offered to read, the de- 
position of Thomas Preston, one of the defendants in attach- 
ment, to which the plaintiff objected, but the court permit- 
ted it to be read, and he excepted. 

The plaintiff requested the court to charge the jury, if 
Preston, at the time of the execution of the mortgage and 
transfer to the bank, was a stockholder in the bank, the 
mortgage and bill of sale were void—which charge the court 
refused to give, and he excepted. 

These matters are now assigned as error. 





J. E. Beuser, L. E. Parsons and W. W. McLester, for 
the plaintiff in error. 
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1. When a plea is taken in short, by consent, it must con- 
tain substance—/orm is only waived. Pollard v. Stanton, 5 
Ala. 451; Gayle v. Randle, 4 Por. 232. 

2. The third and fourth pleas, to the former of which the 
plaintiff replied specially, and to the latter demurred, do not 
answer the plaintiff's declaration. And where such a repli- 
cation as is filed to the third plea, is demurred to as insufli- 
cient, if the plea is also insufficient, the court will go back 
to the first fault, and give judgment for the plaintiff. Ro- 
gers v. Smiley, 2 Porter, 249; Day v. Pickett, 4 Mum. 104, 
Morgan v. Morgan, 4 Gill & John. 395. 

3. Again, as to both the pleas, this is not the case in which 
the sheriff can take the peril, as he has attempted to do. 
The command is, that he shall return the writ of attachment 
as the law directs, and he will not be permitted to say, that 
the property is not subject, or, that the plaintiff has been 
paid. Governor v. Powell, 10 Ala. 546; Chandler v. Craw- 
ford, 7 Ala. 506; Harris v. Bradford, 4 Ala. 214; Fowler v. 
Conner, 1 Dana, 358; Webster v. Quimby, 9 N. H. 433. 

4 Further, the court erred in admitting the statement of 
what Vance would prove, in regard to the declarations of 
Mangham, the reputed agent of plaintiff. As set forth in 
the bill of exceptions, it is nothing more than hearsay testi- 
mony. Wood v. Clark, 24 Pick. 35; Bank v. McDade, 4 
Porter, 253; Bradford v. Hagerty, 11 Ala. 701; Betts v. 
Huntsville Bank, 3 Stew. 18. 

5. Parol evidence of the deed of trust, &c. and bill of sale, 
was not admissible, until some account of their absence, had 
been given to thecourt. Mordecai v. Beal, 8 Por. 529. 

6. None of the other points raised on the bill of exceptions 
are Waived. ' 


S. Heypenrexont, for the defendants. 


COLLIER, C. J.—The pleadings in this cause which fol- 
low the declaration are exceedingly untechnical and infor- 
mal, to say nothing of substantial defects, and perhaps seve- 
ral of the issues are immaterial. We however forbear to no- 
tice the pleas, except so far as they are brought to our view 
by the demurrer. 
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~ 1. The third plea is in these words, “that the property 
was not subject,” to which the plaintiff replied, ‘that the 
sheriff was indemnified to make the levy of the attachment 
on the property of the plaintiff, Lowe.” The replication is 
certainly bad ; for if the slaves levied on at the suit of Lowe 
were not subject to the attachment, and could not have been 
rightfully sold to satisfy it, a bond of indemnity could not 
prevent the sheriff from showing the fact, if it was material 
to his defence. ‘That it is competent for an officer when 
charged with a neglect of duty in parting with the posses- 
sion of property which he had seized under process, to show 
that it was not subject to seizure, is abundantly shown by 
The Governor, use, §*c. v. Gibson, et al. at this term, and 
cases there cited. But the present action is brought for the 
failure to return the attachment according to its mandate, 
and if the sheriff has failed to perform this duty, it is no an- 
swer to say that the property on which it was levied, was 
not the defendants, and could not have been subje¢ted to the 
satisfaction of the judgment, which might have been render- 
ed. Whether this beso or not, or whether any judgment 
could have been obtained, the sheriff became liable by his 
neglect, and the plaintiff could at least have recovered nomi- 
nal damages. This conclusion rests upon legal principles 
too well established to require the aid of authority. Asthen 
the plea itself is faulty, the demurrer should have been visit- 
ed upon it instead of being sustained to the replication only. 

2. The fourth plea is also bad, and is as follows: “ that 
the plaintiff, Lowe, has been paid.” It is not alledged whe- 
ther his debt has been paid im ¢oto, or when it was paid. 
But if these defects were supplied, would it be allowable for 
the sheriff to excuse his neglect of duty by showing that the 
attachment issued for a cause which had no legal existence ? 
The law made it imperative upon him to return it, and the 
failure to perform this duty was a breach of his official bond. 
True, the measure of the plaintiff’s damages would be gradu- 
ated by the injury he sustained, but in any event he would 
be entitled to recover a nominal sum, and this is a sufficient 
reason to show that the plea does not answer the declara- 
tion. 

3. “Where the act of an agent will bind the principal, there, 
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his representations, declarations, and admissions, rerpecting 
the subject matter will also bind him, if made at the same 
time, and constituting part of the res gestae.”” They are of 
the nature of original evidence, and not of hearsay ; the re- 
presentation or statement of the agent in such cases, being 
the ultimate fact to be proved, and not an admission of some 
other fact. But the admission or declaration of an agent 
binds his principal only when it is made during the continu- 
ance of his agency in regard to a transaction then depending, 
et dum fervet opus. It is because it is a verbal act, and 
part of the res geséae, that it is admissible at all.; and there- 
fore it is not necessary to call the agent himself to prove it; 
but whenever what he did is admissible in evidence, there it 
is competent to prove what he said about the act while he 
was doing it; and it follows, that where his right to act in 
the particular matter in question has ceased, the principal 
can no longer be affected by his declarations—they being 
mere hearsay. 1 Greenl. on Ev. $ 113, and citations in 
notes ; 2 Phil. on Ev. C. & H’s Notes, 168, et seg. This 
view of the law is quite sufficient to show, that the declara- 
tions of Mangham which were proved by Vance should have 
been rejected, for the reason that it was not shown they were 
made during the time he was the agent of Lowe, in respect 
to the transaction to which they related. The citations we 
have made very fully establish, that this was an essential 
pre-requisite to their admissibility. 

4, The mortgage to Carey and others, who were the sure- 
ties of the defendants in attachment to the Bank of Colum- 
bus, and the bill of sale subsequently executed by the mort- 
gagors for the slaves in question were clearly admissible evi- 
dence. ‘True, they did not excuse the sheriff’s default, yet 
they tended to show that the defendants had disposed of 
their interest in the slaves previous to their seizure by the 
sheriff, and that consequently the fact of their having been 
in his possession, did not authorize a verdict for damages be- 
yond what would otherwise result from his default. The 
evidence then was altogether proper, as tending to reduce ' 
the extent of the recovery against the defendants in this ac- 
tion. 

5. It is unnecessary to inquire whether the testimony of 
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the witness, Holland was properly received, as the court me- 
ro motu withdrew it from the consideration of the jury, and 
instructed them explicitly to disregard it. 

6. The fact that the witness, Stewart, was a stockholder 
in, and President of the bank for whose benefit the slaves 
were purchased, did not disqualify him, and he was rightful- 
ly allowed to testify for the defendants. Neither the wit- 
ness, nor the bank with which he was associated had any 
interest in the result of this suit. No matter what might be 
the extent of the plaintiff’s recovery, the defendant could 
not call on the witness or the bank for indemnity, or reim- 
bursement ; and it is difficult to imagine a state of things in 
which, in legal contemplation, the witness or the bank could ~ 
be prejudiced or advantaged by the verdict and judgment. 
If then, there was any possible objection to the witness, it 
lay to hiscredit instead of his competency. What has been 
said upon this point, applies with all force to the testimony 
of Preston, one of the defendants in attachment, and we need 
not therefore repeat the ground upon which the admissibili- 
ty of his testimony may be vindicated. 

7. No question is raised upon the record in respect to the 
statute of Georgia, which we find in the transcript, in relas 
tion to fraudulent assignments. But we would remark, that 
it was said, in Terrell et al. v. Green et al. 11 Ala. 207, that 
the intention of the legislature in the act referred to, was to 
break down the practice of giving preferences to certain cre- 
ditors by deeds of assignment, and to compel debtors making 
assignments in trust, to place all their creditors on the same 
footing ; that the mischief to be guarded against, was not the 
payment of one creditor, to the exclusion of others, by an ac- 
tual, bona fide sale, for of this, as a general prevailing evil, 
little danger could be apprehended any where. We still 
think this is a just interpretation of the act, and it is in ac- 
cordance with the decision of the highest court of Georgia. 
Eastman et al. v. McAlpin, 1 Kelly’s Rep. 157; Davis et al. 
v. Anderson et al. Id. 176. 

8. The fact that Preston was a stockholder in the Colum- 
bus Bank, could not impair or render inoperative the mort- 
gage or subsequent sale. It iscertainly allowable for a stock- 
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holder to borrow money from the bank in which he is inter- 
ested,-and if he may do this, it is difficult to perceive a rea- 
son why he may not secure its payment by a mortgage, or 
other security. ‘The validity of such transactions is well 
supported by authorities which rest upon impregnable rea- 
soning. Pope v. Brandon et al. 2 Stew. Rep. 401, is direct 
to the point. 

It will appear from this view, that the circuit court erred 
in several of the points noticed, but we will not stop to re- 
capitulate. The judgment is reversed, and the cause re- 
manded. 
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Cuitton, J., not sitting. 





THE GOVERNOR, use, &c. v. LINDSAY, Apw»’r. 


1. The coroner is not liable to an action, for not executing a writ of exécu- 
tion delivered to him, addressed “ to any sheriff of the State of Alabama.” 
2. A general demurrer to the declaration, is a plea to the merits. 


Writ of Error to the Circuit Court of Coosa. Before the 
Hon. J. D. Phelan. 


Dest by the plaintiff in error, on the official bond of John 
A. Chapman, coroner of Coosacounty, against the defendant’s 
intestate, one of his sureties. 

The first breach assigned, was, that an execution of the 
plaintiff was delivered to Chapman, as coroner, “directed to 
any sheriff of the State of Alabama,” against W. J. Campbell, 
who was the sheriff of the county, and others, and that he 
failed and neglected to make the money upon said writ, when 
by proper diligence he could have done so, &c. 
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~ The defendant demurred to this breach, and the court sus- 
tained the demurrer, and the plaintiff declining to plead over, 
judgment was rendered for the defendant upon the issue of 
fact. 

Upon a continuance of the cause, an agreement was enter- 
ed of record, that the cause should be tried upon its merits. 
The judgment of the court upon the demurer is now assigned 
as error. 


J. W. Pryor, for the plaintiff in error. 

1. All process shall be directed to any sheriff, &c., and it 
shall be the duty of any sheriff (or coroner, if the case require 
it,) to execute it. Clay’s Dig. 336, § 132; Acts, 1836. The 
law required the coroner to execute the process when the 
sheriff was a party in interest. Clay’s Dig. 159,§2. The 
coroner then wonld execute process when the sheriff was a 
party, though it was directed to the sheriff. The act requir- 
ing coroners to execute process to which sheriff was a party, 
merely in affirmance of the common law. The State v. 
Monk, 3 Ala. 415-17. 

2. The proper course was, to have suggested on the re- 
cord, that the sheriff was a party, &c. Bastard v. Truck, 
30 E.C. L. R. 131. But this omission was mere matter of 
form, and might have been done by way of amendment, at 
any time. Bastard v. Truck, 30 E. C. L. 131; Smith v. 
Redus, 9 Ala. 99, 101; Sickler v. Overton, 3 Bar. 325; Pur- 
cell v. McFarland, 1 Ired. L. 34, 35; Clark v. Hellen, 1 Ire. 
421; Chadwick v. Divol, 12 Verm. 499, 503. 

3. To direct process to any sheriff, when the sheriff is a 
defendant, isa mere irregularity, not reaching the merits of 
the question. Nabors v. Thompson, 1 Ala. 590-1. . The re- 
cord shows it was agreed that the cause should be tried on 
its merits. 

As to the power of the courts to allow or presume amend- 
ments—Cawthorn v. Knight, 11 Ala. 579; Sheppard v. Mal- 
lory, 12 Ib. 561. 

Though the proper direction of process of attachment is 
to the sheriff, yet a judgment will not be reversed because the 
attachment is directed to “any lawful officer,” if it is exe- 
cuted by the proper officer. Ware v. Todd, 1 Ala. 199. 
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~ 'W. W. Morais, contra. 

1. The only question raised is on the demurrer to the first 
breach assigned. ‘That breach alledges, that the execution 
on which we are sought to be charged, was directed to any 
sheriff of the State of Alabama, by which writ said sheriff was 
commanded, &c. That at the date of the issuance of said f. 
fa. W. J. Campbell was sheriff of said county, gc. That the 
writ was delivered t: J. A. Chapman, who was coroner of 
said county. 

2. Admitting the above facts, and the plaintiff has no right 
to recover; the demurrer was rightfully sustained. Gresham 
v. Leverett, 10 Ala. 384; Pope & Hickman v. Stout, 1 Stew. 
376; Clay’s Dig. 336, $ 133. 

3. On the 13th October, 1845, the parties agreed to try 
the case on the merits. On the 12th April, 1847, the de- 
murrer was sustained to the declaration, the plaintiff took an 
order to amend ; the amended declaration is the one shown 
in ‘the record. The agreement can cut no figure; a trial on 
‘demurrer is a trial on the merits. The plaintiff concedes 
this, by waiving the agreement and amending his declara- 


tlon. 





COLLIER, C. J.—Our statute in totidem verbis requires 
all process which is to be executed by the coroner, to 
be directed to any coroner of the State of Alabama.— 
Clay’s Dig. 336, § 133. And long previous to this enact- 
ment, it was held, that to authorize the coroner to execute 
process, it should be directed to him eo nomine. Pope & 
‘Hickman v. Stout, 1 Stew. Rep. 375. in Adamson v. Par- 
ker, ét al. 3 Ala. 727, such was held to be the effect of the 
act; and if the coroner levies an execution directed to the 
sheriff, he becomes a trespasser, and may restore the goods 
levied on to the possession of the person from whom he took 
theth. Gresham v. Leverett, 10 Ala. 384. The first count 
ofthe declaration explicitly negatives the fact that the coro- 
ner was discharging the duties of sheriff, which, in the event 
ofa vacancy in that office, are devolved on him by the act of 
1826, (Clay’s Dig. 536,§10,) by alledging that the fi fa. 
was delivered to him to execute, because one of the de- 
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fendants theréin was the sheriff of Coosa, when it was issu- 
ed and returnable, and during the intervening period. There 
is then no intendment, upon which the direction of the exe- 
cution to the sheriff, can be held to confer power upon the 
coroner to enforce its mandate ; and. the failure to proceed un- 
der it; cannot therefore be a breach of his official bond. See 
Adamson v. Parker et al. supra. This being the case, the 
first count set out no cause of action, 4'mi the demurrer was 
rightfully sustained. 

In respect to the agreement of the counsel to try the cause 
on its merits, if it could avail any thing, it should have been 
brought to the view of the circuit court, as a reason why the 
demurrer should not be entertained. But upon the demurrer 
being interposed without objection, the court was not bound 
to look beyond the declaration, and apply the agreement as 
an estoppel. Ifthe plaintiff did not insist upon it, it might 
very well be supposed, that he claimed nothing under it. 

But conceding that the court should mero motu have look- 
ed to the agreement, and considered its effect, and we think 
it cannot be held that the demurrer did not reach the merits 
of the case. It is not indispensable to a trial upon the me- 
rits of the controversy, that the cause should be passed on by 
a jury ; but a defence upon an issue at law, may be quite as 
meritorious as if proof were adduced, and the facts litigated. 
A general demurrer, the only description known to our prac- 
tice, since the act of 1824, in legal effect, says to the plaintiff, 
admitting the truth of all your allegations, and you have not 
shown a cause of action against the defendant; and the de- 
cision of the legal question is referred to the court. In thus 
answering the action, it is difficult either upon principle or 
authority, to discover any thing offensive to justice.. If the 
fiert facias which was placed in the hands of the coroner, 
could not be executed by him without subjecting himself to an 
action of trespass, it would be exceedingly unjust and unrea- 
sonable to make him respond in damages, for failing to do 
that which the law prohibited. Such is the character and 
purpose of the plaintiff’s action, and we can see no ground 
upon which it can be held that the demurrer is not replete 
with merits. 

The decisions of this, and all other courts, have been most 
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liberal in allowing the amendment, both of mesne and final 
process, but no amendment of the fi. fa. in question could be 
made, so as to subject the coroner to an action, for not mak- 
ing the money on it, when if he had levied it, he would have 
been (as we have seen) a trespasser. Such an effect would 
thwart the very object of amendments—the promotion of 
justice. 

This view is decisive of the case, and the judgment is con- 
sequently affirmed. 








EVANS v. NORMAN.—SUTHERLIN v. SAME. 


1. When a transferee is summoned to contest with the plaintiff, the right to 
money in the hands of a garnishee, and fails to appear; or where the sum- 
mons is returned not found, the court may cause the default to be entered 
of record, and proceed as if nothing was claimed by the supposed trans- 
fer; but cannot direct an issue to be made up between the plaintiff and 
him, and upon a verdict for the plaintiff, render a judgment for costs 
against the transferee. 

2. When the garnishee by his answer, discloses, that there were two indor- 
sees of the note, upon which he is garnisheed, it is not sufficient to cite 
the last indorsee; both should be summoned to contest the plaintiff’s right, 
before a judgment can be rendered against the garnishee. 


Error to the Circuit Court of Dallas. Before the Hon. N. 
Cook. 


Tue plaintiff in error having a judgment against Peter 
Melton, sued out garnishee process against the defendant in 
error, who appeared and answered, stating, he received in the 
winter of 1843 for collection, several promissory notes made 
by one Hezekiah Bussey, payable to Peter Melton, indorsed 
by Peter Melton to W. J. Sorrell, and by him to J. V. Suther- 
lin; that he received the notes as the property of Sutherlin, 
sued the maker and obtained judgment, and collected $310, 
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which he yet retains. He also answered that he had been 
garnisheed in other cases, and prayed the court to discharge 
him. 

The plaintiff resisted the discharge of the garnishee, and 
suggesting that the trausfer of the note was invalid, prayed 
that a notice issue to said Sutherlin, to appear and contest 
the validity of the transfer, and that the cause be continued 
as to the garnishee, which motion was granted. 

Two notices accordingly issued to Sutherlin, and were re- 
turned not found; and thereupon the court directed an issue 
to be made up, and submitted to a jury, who found by their 
verdict, that the transfer mentioned in the answer of the gar- 
nishee was invalid, and the court approving of the verdict, 
condemned a sufficiency of the money in the hands of the 
garnishee to discharge the plaintiff’s judgment, together with 
his costs against Sutherlin. 

This is now assigned as error. 


G. R. Evans, for plaintiff in error. 

1. The act of February 5, 1840, applies by its terms, only 
to cases of garnishment, on original or judicial attachment. 
Clay’s Dig. 63, $¢ 39; see contra, McCain v. Wood, 4 Ala. 
258. A statute which derogates from the common law will 
not be extended by construction. 

2. The act referred to (Clay’s Dig. sup. § 40) authorizes a 
contest only with the party to which the assignment or trans- 
fer is alledged to have been made. pn issue to try the va- 
lidity of a transfer can only be ordered where the garnishee 
in his answer admits an indebtedness to the defendant, but 
answers ‘‘that previous to the time of such answer, he or she 
has received notice of the transfer or assignment of the debt,”’ 
&c. The alledged transfer must be the only obstacle to the 
plaintiff's condemnation of the money, and the office of the 
contest and issue is to remove that impediment to the plain- 
tiff’s rights. Fortune v. State Bank, 4 Ala. 385, and the 
cases there referred to; Thomas v. Hopper, 5 Ala. 442. 

3. The answer denies all indebtedness to the defendant in 
execution at any time, and states no fact from which such in- 
debtedness could be inferred. ‘There was no ground for or- 
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dering a contest, and no transfer is stated in the answer which 
could be the subject of, or an issue of invalidity, could pro- 
perly arise. | 





Honter, contra. 

1. As to the jurisdiction, the matter is decided. McCain 
v. Wood, 4 Ala. R. 258. 

2. The assignee not appearing to be a non-resident, two 
non ests made out the statutory service. Fortune v. State 
Bank, 4 Ala. R. 385; Sheppard v. Buford, 7 Ibid. 90; all 
cases under next head ; Clay’s Dig. 63, § 41. 

3. If that be so, the assignee is to be considered as fully in 
court as if personally served, and having made no objection 
in the court below, cannot now, on error, object that no affi- 
davit was filed. And most certainly the garnishee cannot 
now make this objection. It is doubtful whether he ever 
could have objected. Jackson v. Stanley, 2 Ala. Rep. 326; 
Calhoun v. Cozzens, 3 Ib. 21; Loomis v. Allen, 7 Ib. 706; 
Jones v. Pope, 6 Ib. 154; Frink v. King, 3 Scammon’s R. 
144; Campbell v. Whetstone, 3 Scam. R. 36]. 

4. But if they could raise the question as to the want of 
an affidavit, none was necessary. Clay’s Dig. 63, § 39, 40; 
Graves v. Cooper, 8 Ala. R. 811. Even if the safer practice 
would be to require an affidavit, it would clearly be no error 
sufficient to reverse the case, to omit making the requisition. 

5. If then, the proceedings were regular, or there was no 
irregularity which these parties can now review—there being 
no claimant of the money but Sutherlin, and the jury and 
court finding against his claim, and further finding the money 
subject to the garnishment—and the garnishee being present 
and making no objection—there can be no question but the 
judgment against the garnishee was proper. Fortune v. 
State Bank, 4 Ala. R. 385; Baker v. Moody, 1 Ala. R. 315; 
Goodwin v. Brook, 6 Ala. R. 836; Mann v. Buford, 3 Ibid. 
312; Cunningham v. Kelly, 6 Id. 860; Payne v. Mayor of 
Mobile, 4 Id. 333; Blackman v. Smith, 8 Id. 203; Myatt v. 
Lockhart, 9 Id. 91; McGee v. McGee, 12 Id. 83; 1 Sup. 
Dig. 20, $ 282; Frink v. King, 3 Scammon, 144, 361. 


COLLIER, C. J.—The act of 1840, “to amend the law 
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in relation to garnishments,” enacts, that “ when a garnishee, 
in any case of judicial or original attachment, shall answer, 
that previous to the time of such answer, he or she has re- 
ceived notice of assignment or transfer of the debt or property 
in respect to which the garnishment is issued, it shall not be 
lawful for the court to render judgment against the said gar- 
nishee, on the ground of the invalidity of the assignment or 
transfer of the debt or property; but the court before which 
the garnishment is pending, shall suspend proceedings against 
said garnishee until the question is litigated as provided for 
in the following sections of this act.’ It is enacted by the 
second section, that upon the coming in of the answer, if the 
plaintiff desires it, a notice shall issue to the alledged assignee 
or transferee to contest the validity of the transfer or assign- 
ment, “ which notice shall be served at least five days before 
the matter shall be heard; and if the question shall be deter- 
mined against the party claiming such debt or property so 
alledged to be transferred, then the court shall render judg- 
ment final against the garnishee, reserving to said garnishee 
his expenses, as is now provided by law; and also reserving 
to the said garnishee, and to all the parties contesting said 
question, the right of appeal or writ of error.” Further: 
if two notices shall issue to the party alledged to be the as- 
signee or transferee of any such debt or property, and the 
same shall be returned “not found,” then the court before 
which said garnishment is pending, shall proceed to render 
such judgment as is right in the matter, having due regard 
to the laws regulating assignments, and judicial and original 
attachments.” Again: ‘In case the transfer shall be found 
legal, the garnishee shall be discharged, and tosts shall be 
rendered against the plaintiff; and if the claim -is found 
against the claimant, the costs shall be given against said 
claimant.’”’ If the alledged assignee or transferee shall appear 
to.be a non-resident, “then the court shall order publication 
for six months, before proceeding to consider the question 
litigated between the parties.”” Clay’s Dig. 63, 64, § 39, 40, 
Al, 43, 45. 

Previbus enactments gave to judgment creditors the pro- 
cess of garnishment upon a return of ‘no property found,” 
84 
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or on affidavit that the defendant has no property within the 
knowledge of the affiant in his possession, &c.; and the gar- 
nishee in such case shall be proceeded against, “in the same 
manner as required by law against garnishees in original at- 
tachments.” Clay’s Dig. 259,§1to7. Under the influence 
of these provisions, it has been held that the proceedings con- 
templated by the act of 1840, extend to garnishees who are 
summoned as the supposed debtors of a defendant in a judg- 
ment. McCain v. Wood, 4 Ala. Rep. 258. 

Now, although the act declares that if two notices to the 
assignee or transferee shall be returned “not found,” the 
court “shall proceed to render such judgment as is right in 
the matter,” it was not competent for the court mero motu to 
direct an issue to be made between the plaintiff and the as- 
signee or transferee, and upon a verdict being found against 
the latter, to cause a judgment to be rendered against him for 
the cost. The statute provides that in rendering a judgment 
on such returns, “due regard” shall be had “to the laws re- 
gulating assignments, and judicial and original attachments.” 
It must be left to the discretion of the assignee or transferee, 
even where he has had personal notice, whether he will con- 
test the validity of the assignment, and if he refuses to come 
in and make up an issue upon the point, all that the court can 
do, is to cause his default to be entered of record, and proceed 
as if he claimed nothing under the assignment. Surely no 
greater power can be exercised by the court, where a notice 
has not been served. Whether the assignee will join in the 
issue, must be left to his volition, otherwise he might be bur- 
thened with costs, when he asserted no claim to the money 
or effects sought to be-reached by the garnishment. The 
disclosure of his name by the garnishee, may prevent a judg- 
ment from being entered against him upon his answer, until 
the proceedings contemplated are had against the assignee, 
but is no evidence against the latter that he claims under the 
assignment. 

Here the answer discloses the names of two indorsees, 
whose names appear on the note of, which the defendant in 
attachment is the payee, and if they claim an interest under 
the several indorsements, and are assignees within the mean- 


ing of the statute, it was not only necessary to issue a notice 
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to the second, but to the first indorsee also. Each is inter- 
ested prima facie, to defeat an appropriation of the money 
in the garnishee’s hands, to satisfy the plaintiffs judgment. 

The act of 1840 is remedial, and beneficial in its provis- 
ions, and should not be literally interpreted, but should re- 
ceive such a construction as will advance the intention of the 
legislature in expediting and definitively adjusting the rights 
of all parties in the matter in litigation. We therefore think 
the previous decisions of this court sustain an interpretation 
so liberal, as to extend its provisions to the indorsees whose 
names are disclosed by the garnishee. See Fortune v. The 
State Bank, 4 Ala. Rep. 385; Covington & Reavis v. Kelly, 
use, §’c. 6 Ala. Rep. 860. 

Assuming, then, that the verdict and judgment against the 
assignee concluded no question of law or fact arising upon the 
answer of the garnishee, and that the two returns of “not 
found,” only authorized the plaintiff to proceed against the 
garnishee as if the assignee had refused to come in and assert 
aright to the money, and the question presents itself, whether 
a judgment should have been rendered in favor of the plain- 
tiff upon the answer. It would be a sufficient objection to 
the rendition of such a judgment, that the first indorsee was 
not brought before the court. That garnishee does not ad- 
mit that irrespective of the rights of Sutherlin, the money in 





‘his hands, is liable to satisfy the plaintiff's judgment. He 


does not know how this may be, until other cases in which 
garnishments shall be served on him, shall be determined. 
It is not stated when these other garnishments were served, 
and the amount of money they seek to attach, but upon these 
points, the garnishee reserves to himself the right to amend 
his answer by a specific disclosure. The failure to make 
such an amendment may authorize the inference that the 
plaintiff's garnishment was entitled to priority of satisfaction. 
If this be so, and both the indorsees had been brought in as 
the statute provides, and did not join in the litigation, we 
can discover no objection to rendering a judgment ‘against 
the garnishee upon the implied admissions of the answer. 
To conclude, the judgment against the garnishee cannot 
be sustained, because the first indorsee of the note collected 
by him was not brought before the circuit court as the statute 
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direets: and as the assignee to whom the notices issued did 
not appear and join in an issue, he could not be charged with 
costs. Consequently, the judgment against each of these 
parties is reversed, and the cause remanded. 


SALTMARSH v. THE P. & M. BANK. 


1, The Planters and Merchants’ Bank had no power, after the judgment of 
the circuit court declaring its charter forfeited, to make a contract, ex- 
cept so far as it was authorized to act by the statute providing for the as- 
certainment of the fact, whether its charter was forfeited or not. 

2. This statute authorizes the bank to exert all the powers conferred by the 
charter, for the purpose of collecting its debts, but it had no power to dis- 
count, or purchase a bill of exchange, as a business transaction ; an aver- 
ment therefore, in a plea, that the bill sued upon was acquired by the 
bank by discounting it, is sufficient prima_facie to show the transaction 
was unauthorized. 

3. H being indebted to the bank, and in failing circumstances, to secure the 
debt, the bank received from W, a bill of exchange—Held, that though 
this was done without the consent of H, it was authorized by the statute, 
if the object was to secure a debt, otherwise bad, or doubtful; but that 
the bank could not engage in traffic upon its assets, by purchasing bills, by 
discount, for profit. 

4. B, being indebted to the L. Ins. & T. Co., obtained from his friends, cer- 
tain blank bills of exchange, drawn and indorsed by them, he being the 
acceptor, which blanks were to be used by him, only in renewal of the 
debt due the L. Ins, & T. Co. In violation of this agreement, he filled 
up one of the blanks for $6,000, and sold it to W for $5,000, being about 
at the rate of 20 per cent. discount. W afterwards transferred the bill to 
the P. & M. Bank, by which, suit was brought against one of the indors- 
ers. Held, first, that the bill being in the hand of the acceptor, is evi- 
dence to charge the indorsee, that it was drawn, and indorsed, for the ac- 
commodation of the acceptor. Second, that as W purchased the bill at 
20 per cent. discount, he could only recover the $5,000 advanced by him, 

_ from the acceptor, and the statute of usury of this State, avoiding the bill 
as to all but the principal sum, as between the original parties, it is void 
to the same extent into whose ever hands it may afterwards go. Third, 
that it should have been left to the jury to determine the fact of usury. 
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Writ of Error to the Circuit Court of Mobile. Before the 
Hon. John Bragg. 


Motion, by the plaintiff in error, against the defendant, as : 
indorser of a bill of exchange for $6,000 drawn by Samuel 4 
M. Hill, on W. Bower & Co. in favor of Allen W. Coleman, 
and by him, and the defendant in error, indorsed to the 
plaintiff. 

The defendant pleaded, 1. non assumpsit. 2. That the 
plaintiff had been deprived of its charter by the judgment of 
the circuit court of Mobile, upon a writ of guo warranto, and 
that afterwards by ‘‘discount thereof,” became the purchaser 
of the bill of exchange, and that the same was not, in any 
manner held by the bank, prior to the judgment of forfeiture. 
Two other special pleas, substantially the same as the second, 
were also filed. ‘The plaintiff demurred to the three special 
pleas, and his demurrer was sustained. Issue being joined 
on the plea of non-assumpsit, it appears from a bill of excep- 
tions, that the plaintiff proved, that on the 21st June, 1845, 
one L. M. Wilson, whose name appears as an indorser on the 
bill sued on, transferred it to plaintiff, in consideration of the 
transfer and assignment to him, of two judgments held by 
the bank against P. 'T’. Harris, and others. That the assign- 
ment of the judgments was absolute, and unconditional, to 
Wilson. That the transfer was not made at the instance or 
request of the judgment debtors, but the bill was taken to se- 
cure the collection of the judgments against Harris, who was 
in failing circumstances. 

The defendant then proved the judgment of the circuit 
court, on the 27th February, 1843, declaring the charter of 
the bank forfeited. The defendant also proved by W. Bow- 
er, that he filled up the bill of exchange sued on, and hand- 
ed it to Wilson, prior to the first of June, 1845. That at.the 
time of the negotiation of the bill, he obtained $5,000 upon 
it; one thousand dollars being deducted from the face of the 
bill, at the time of the negotiation, which sum far exceeded 
lawful interest. 

Samuel M. Hill, another witness, stated that there was a 
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large debt due to the Life Insurance and Trust Co., by W. 
Bower, as principal, and W. Rutherford, W. T. Minter, and 
Witness as his sureties, and that the bill referred to, after it 
was filled up, was to be used. as collateral, and in renewal of 
4gqssaid debt. That said blank, and others for the same pur- 
‘ pose, was delivered to W. Bower & Co., but that they were 
used for a different purpose, and in fraud of the intention of 
the parties. ‘That no consideration passed to the defendant 
for his indorsement thereof, the blanks being made for the 
accommodation of W. Bower. 
Allen W. Coleman also testified to the same facts. 
Whereupon the court charged the jury, that if they be- 
lieved the evidence, it did not prove, that the discount at 
which Wilson purchased the bill sued on, of W. Bower, was 
usurious, to which the defendant excepted. That the con- 
tract in proof, by which the bank became the holder‘ was, if 
believed by them, valid. That the bank had authority to 
take the bill of exchange from Wilson, upon the contract 
proved, and was entitled to recover of the defendant the a- 
mount of the bill, interest and damages. To this charge the 
defendant excepted, and assigns for error, the matters of law 
arising out of the bill of exceptions, and also the judgment 
of the court sustaining the demurrer to the pleas. 








A. F. Hopkins and P. Hamitton, for plaintiff in error. 

After the forfeiture of the charter of the bank, which was 
effected by the judgment that was rendered against the cor- 
poration by the circuit court of Mobile county, the bank had 
power only to maintain such suits as might be necessary to 
settle its old business. See act of February 13th, 1843, in 
pamphlet acts of 1843, $ 1, p. 70, and $ 7, p. 72. 

By the first section of the act, the bank was deprived, asa 
consequence of the judgment of forfeiture, of all the corpo- 
rate privileges and capacity, which had belonged to it, ex- 
cept so much capacity, or any privilege which might be re- 
served to the bank in the subsequent parts of the act. The 
7th section contains the only reservation of power to sue 
which was made by the act for the bank, after the forfeiture 


of the charter. 
The 4th section authorized the commissioners to sell the 
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real estate only. The prohibition contained in the second 
proviso to the section, against the sale of more property than 
would be sufficient to pay the debts of the bank, did not 
give any additional authority to sell; the sole object of it was 
to limit the authority which had been previously given to 
sell so much only of what the commissioners were authoriz- 
ed by the section to sell, as might be necessary to pay the 
debts. Property, in the second proviso, means the same thing | . 
as lands in the section, as is proved by using the word pro- 
perty in the first proviso of the section, as synonymous with 
lands. 

The 11th section authorizes the commissioners to com- 
pound any doubtful or bad debt. The act or contract by 
which a debt is compounded, is one to which the debtor and 
creditor are parties. ‘The sale of a judgment, or other evi- 
dence of a debt, to a third person, is a transaction wholly 
distinct from the composition of adebt, The bill of exchange 
in this case, was acquired by the bank, after the forfeiture of 
its charter, as evidence of the amount of purchase money 
which Wilson, who transferred the bill to the bank, agreed 
to pay for the sale to him by the bank, of the judgment a- 
gainst Harris. ‘The bank purchased the bill and paid for it 
by the transfer to Wilson of its interest in that judgment. 
It had no more capacity after the forfeiture of the charter to 
purchase a bill of exchange with such means, than to buy 
one with bank notes. 

The 12th section requires the commissioners, after the 
payment of the debts, to deliver to the stockholders all the 
lands, goods and chattels, and choses in action that shall re- 
main. As the commissioners had authority to compound 
doubtful or bad debts, and none to sell them, they are bound 
after the payment of the debts due from the bank, to deliver 
to the stockholders the evidences, and the control of the cho- 
ses in action that they received from the bank, and which 
they had neither collected nor compounded. As there is no 
express authority to sell the doubtful or bad debts, but is 
such power to compound them, the grant of express authori- 
ty to compound them, is a denial of all implied power to sell 
them. 

As the bank received the bill after the forfeiture of the 
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charter, it had no capacity at the time of the indorsement by 
Wilson, to make and become a party to the contract of in- 
dorsement, and none to acquire property in the bill, or a 
right to it. The indorsement in favor of the bank is void 
for want of capacity in the bank to make the contract. 
Humphrey’s R. (Tenn.) 38; Kinnie’s Law Comp. January 
No. 1847;60; Bank U.S. v. Owen and others, 2 Pet. R. 527, 
538, 540-1; White v. Campbell and others, 5 Humph. Rep. 
88. 

Bower, one of the acceptors, sold the bill to Wilson at 20 
percent. discount. The bill was drawn and indorsed for the 
accommodation solely of the acceptors, and in the hands of 
Bower, neither the drawer or indorser were liable upon it for 
any amount. As the bill had no validity till it was sold, and 
the sale of it was made at a rate of discount greater than that 
of lawful interest, the contract by which Wilson acquired it 
was usurious. Metcalf v. Watkins, 1 Porter's Rep. 57, 91-2; 
Powell v. Waters, 17 Johns. Rep. 179, 187; Munn v. Com- 
mission Co. 15 Johus. Rep, 56; 1 Harris §* Gill’s Rep. 477 ; 
3 Gill & Johns. 482; 3 Pick. Rep. 184; 12 Pick. R. 565. 

Until the repeal of the statute which rendered usurious 
contraets invalid, neither Wilson nor any subsequent indor- 
see could have recovered any thing upon this bill. Metcalf 
v. Watkins, 1 Por. Rep. 96, 97. Under the existing statute 
law, the usurious rate of discount must be treated as so much 
interest, added to the sum paid by Wilson to Bower for the 
bill, and the contract for this interest, consisting of the 20 
per cent. discount, is void in the hands of Wilson, or his in- 
dorsee. His indorsee could recover only the $5,000, which 
Wilson paid for the bill, -without lawful interest, even from 
the maturity of the bill, or damages for its dishonor. Clay’s 
Dig. 591, $ 9. The principal sum of money only is reco- 
verable. 

If no usury had been committed in discounting the bill, 
the bank suing as the immediate indorsee of Saltmarsh, could 
recover only the sum which had been paid upon discounting 
the bill—the $5,000, and lawful interest from the matu- 
rity of the bill, together with damages on $5,000, for the dis- 
honor of the bill. 13 Johns. Rep. 52; 15 Ib. 56; 3 Ala, 
R. 158-9. : 
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In the case of Cameron and another v. Nali, 3 Ala. 158, 
it was not necessary to decide whether usury had been com- 
mitted in the purchase of the note. The right to recover 
upon it was maintained upon the ground that a new note 
had been given, which was the foundation of the suit. See 
8 Ala. R. 55. If it were a decision upon the point for which 
it is cited by the other side, it is opposed to the weight of au- 
thorities on the same point. See 3 Gill & John. R. 482; 1 
Harris & Gill’s R. 477 ; 3 Pick. R. 184; 12 Ib. 565, 8 Ala. 
53, 55, cited by the other side, is in favor of the plaintiff in 
error. 

As Wilson purchased the bill from Bower, one of the ac- 
ceptors, the transaction on its face showed that the bill fad 
been made by the other parties to it for the accommodation 
of the acceptors, and that it had no validity in the hands of 
Bower. Wilson therefore is charged with the knowledge of 
the character of the bill, that it had been made to enable the 
accéptors to raise money upon it. Wallace v. The Branch 
Bank at Mobile, 1 Ala. 565, 570; 18 Wend. Rep. 478; 16 
Ib. 575-6. 

As the bill was partially void in the hands of Wilson, for 
the usurious rate of discount at which he took it, it is void 
to the same extent in the hands of the bank, his indorsee. 1 
Harris & Gill, 477 ; Saltmarsh v. Tuthill, 13 Ala. 390. 














PHILLIPs, contra. 

By the provisions of the act of 1843, p. 73, and the act of 
1845, p. 46, the powers of the Planters and Merchants’ Bank, 
for the purpose of settling their affairs in the collecting of 
their debts, and bringing suit, are preserved as they existed 
in the charter. 

By the 8th section of the act last cited, it is enacted, “ that 
the trustees may use the corporate name of said bank in the 
collection of debts due to the same; and may use ail the 
modes and powers given to said bank by its original charter, 
or by any subsequent act of the legislature for the collection 
of its debts, in the same manner as if the charter of the bank 
had never been forfeited.” 

The second plea asserts, that the bank became the purcha- 
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ser of the bill sued on by discount, and that they did not re- 
ceive it in renewal, or extension of any claim or demand. 

The third plea asserts that they purchased and discounted 
the said bill, and that they did not receive it in renewal or 
exchange of any claim against defendant. 

The fourth plea asserts that they became the holder of the 
bill after judgment of forfeiture. 

The special pleas do not exclude the case of a discount, 
purchase, or receipt of the bill either as collateral to, or in 
payment of a precedent debt. 

If the bill could have been taken by the bank “‘in the col- 
lection of debts,” before the forfeiture, then the act of 1845 
continues the same powers in the commissioner since the 
forfeiture. 

. Not necessary in a summary proceeding by notice that the 
indorsement should be filled up, for such a proceeding is in- 
tended only to bring the party into court, and is not govern- 
ed by technical rules. Lyon v. State Bank, 1 Stew. 422; 
Walker v. State Bank, 48S. & P.215; Br. Bank v. Harrison, 
2 Por. 540 Crawford v. Bank of Mobile, 7 Ala. R. 205; Col- 
gin v. State Bank, 11 Ib. 226. Noris this necessary by the 
technical proceedings of the common law. Chitty on Bills, 
588; Riggs v. Andrews, 8 Ala. 628; Sawyer v. Patterson, 
11 Ib. 526. 

The bill was taken for a judgment held by the bank—this 
was the payment of value, and placed the bank in the posi- 
tion of a bona fide holder. Bank of Mobile v. Hall, 6 Ala. 
639. <A bona fide holder for value, not affected by the usu- 
ry of an intermediate indorsement. Parr v. Eliason, 1 East, 
92; Whitworth v. Adams, 5 Rand. 333; Folk v. May, 1 
Bay. 486; Young v. Berkley, 2 N. H. 410; Johnson v. King 
&. Jones, 3 McCord, 365; Bush v. Gwin, 4 Har. & J. 507; 
Holt’s N. P. 256; Cameron & Johnson v. Nall, 3 Ala. 158; 
Palmer v. Severance, 8 Ib. 54; Belden v. Lamb, 17 Conn. 
A452, 

The overruling (by the English courts) of the case of Parr 
v. Eliason, gave such a shock to the negotiability of com- 
mercial paper, as to rendér necessary the act of 58 Geo. III. 
for the purpose of re-establishing public confidence. 
Supposing the bank to be affected by the transaction be- 
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tween Bower and Wilson—that was a purchase of a bill, and 
not a mere loan of money, and is therefore not within the 
terms of the usury act. Lloyd v. Scott, 4 Pet. 205; Ib. 9 
Ib. 446 ; Holcomb’s leading cases, 175. 

It is admitted, that if, in fact, the transaction was intend- 
ed as a loan, it will be condemned as usurious, whatever 
form or shape it may assume, as between the mediate 
parties to the usury. Ifa note is valid in its inception and 
not made for the purpose of raising money—no subsequent 
usurious transaction can affect its validity. Ferral v. Shean; 
1 Saund. 295; Knight v. Putnam, 3 Pick. 183; Chastam v. 
Johnson, 5 Hill, 523; Bush v. Livingston, 2 Caines, 66; 
Johnson v. King, 3 McCord, 365. 

The plea of usury is personal to the borrower. Little v. 
Hord, Hardin, 82; Collier v. Neville, 3 Dev. 32; Reading v. 
Weston, 7 Conn. 409; Knight v. Putnam, 3 Pick. 183; 
Cook & Kornegay v. Dyer, 3 Ala. 645. 

This is the case of a note made bona fide for the payment 
of an existing debt, and misapplied by the agent to whom 
it was intrusted—a bona fide purchaser will be protected. 
Decatur Bank v. Spence, 9 Ala. 802; Manning v. Norwood, 
1 Ib. 429. 








CHILTON, J.—The first question we propose to consider 
is, whether the Merchants & Planters’ Bank of Mobile could 
lawfully purchase the bill in suit, in the manner averred in 
the second and third pleas, to which a demurrer was sustain- 
ed? ‘This question we regard as one of easy solution. 

There is no legal proposition better settled, than that a 
corporation created by statute, can do no act, nor exercise 
any powers, except such as are conferred on it by its charter, 
or such as result by necessary implication, from some power 
expressly given, to enable it to discharge the functions and 
effectuate the object designed by its creation. Angel & 
Ames on Cor. 66; Beally v. Lessee of Knowler, 4 Peters, 
152; Smith v. The Ala. Life Ins. & T. Co., 4 Ala. R. 561; 
The State v. Granville Alexandrian Society, 11 Ohio Rep. 
1: Selma & Tenn. R. R. Co. v. Tipton, 5 Ala. Rep. 787. 
Upon the forfeiture of its charter, which works the dissolu- 
tion, or civil death of the corporation, it is said that by the 
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rales of the common law, its real estate remaining, would re- 
vert to the original grantor or his heirs, its personal property 
vests in the State, and the debts due to and from the corpo- 
ration, are totally extinguished. A. & A. on Cor. 128, 667 ; 
1 Iredell’s Eq. Rep. 358; Paschal v. Whitsett, 11 Ala. Rep. 
472. 

In Miami Exporting Co. v. Gano, 13 Ohio, 269, it was 
held, that after the forfeiture of the charter, and the appoint- 
ment of receivers, the corporation, as such, could not prose- 
cute a suit; the receivers alone are entitled to sue in the 
name of the corporation, and they must show in the declara- 
tion the character in which they prosecute. So in Missis- 
sippi, it was held, in the Bank of Miss. v. Wrenn, 3 Sm. & 
M. R. 791, that after the expiration of the charter, the bank 
ceases to exist for any purpose, in the absence of any statu- 
tory provision to the contrary, and suits in its name must a- 
bate. These authorities may suffice to show, that aside from 
statutory provision, the bank in this case, after its charter 
was duly declared forfeited by the judgment of a court of 
competent jurisdiction, had no power to make a contract, 
much less to invoke the aid of the court for its enforcement, 
Let us then turn to the statute, and ascertain the extent of 
the powers with which it was invested at the time the bill in 
question was purchased. 

By an act passed 13th February, 1843, entitled “an act 
for the final settlement of the affairs of the Planters and Mer- 
chants’ Bank of Mobile,” after declaring its charter forfeited, 
by reason of its failure to pay on demand its debts and obli- 
gations, and providing for the exhibition of an information in 
the nature of a quo warranto, by the solicitor of the Mobile 
circuit, upon the requisition of the governor, and the appoint- 
‘ ment of commissioners to take charge of its effects, with 
power to sue, §c.; the 11th section proceeds as follows: ‘It 
shall be lawful for the said commissioners to submit to arbi- 
tration contested claims, either those against, or held by the 
bank, and to compound any doubtful or bad debt,’’ &c. 

The judgment of the circuit court of Mobile, which was 
authorized by the act to take cognizance of the cause, was 
obtained upon the information filed, on the 27th February, 
1843, declaring the charter forfeited. By the 8th section of 
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an act passed in 1845, (see pamphlet acts, p. 46,) it is pro- 
vided, “that the trustees may use the corporate name of said 
bank, in the collection of debts due to the same; and may 
use all the modes and powers given to said bank by its ori- 
ginal charter, or any subsequent act of the legislature for the 
collection of its debts in the same manner as if the charter of 
the bank ‘had never been forfeited.” Upon the foregoing 
provisions, which are are all that have any bearing upon the 
question before us, we think it very clear, the bank had no 
power to acquire the bill sued on, in the manner averred in 
the second and third pleas. ‘These pleas asssert how the 
bank became the holder of said bills—the second plea states, 
“the said plaintiff, by discount thereof, became the purcha- 
ser,” &c.—the other avers, “ the said bank discounted and 
purchased the said bill of exchange in the said plaintiff’s no- 
tice described,” &c. 

What are we to understand by the term discount, when 
applied to the transaction of the bank in acquiring the bill of 
exchange? ‘The term discount, as a substantive, signifies the 
interest allowed in advancing upon bills of exchange or ne- 
gotiable securities: and “to discount a bill is to buy it for a 
less sum than that, which upon its face is payable.” Now, 
although we would intend, in the absence of such averment, 
that the bank acquired the bill in some mode authorized by 
the statutes, we think that asthe power to discount bills asa 
business transaction is taken away by the forfeiture from the 
bank, the averment in the pleas, that the bill was acquired by 
discount, is sufficient prima facie to show the transaction 
was unauthorized, and to cast upon the bank the necessity 
of showing, that the transaction came within the scope and 
design of the statutes continuing its existence... Hence, 
these pleas should have been replied to. In respect to the 
fourth plea, which merely avers that the plaintiff became the 
holder of the bill after the forfeiture of its charter, it is mani- 
festly bad. The bank, for the purpose of collecting its debts, 
retained all the powers which its charter, or any subsequent 
statute conferred upon it. If, as the bill of exceptions states, 
‘‘ Harris was in failing circumstances, and the bill was re- 
ceived by the bank as a payment, to make the amount of the 
debt secure to the bank,” although the negotiation was made 
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without the consent of Harris, or any party to the judgment, 
the transaction was legitimate. As, then, the bank, under 
certain circumstances, had full power to take the bill by vir- 
tue of the statutes which we are bound judicially to notice, 
we must, as before mentioned, presume, in the absence of 
an averment in the plea to the contrary, that it acquired the 
bill in some of the modes sanctioned by law. Insurance Co. 
v. Sturgis, 2 Cow. 674; Folger v. Chase, 18 Pick. R. 661. 
As this presumption is not repelled by the averments of the 
fourth plea, the demurrer to it was properly sustained. 

We would further remark, with regard to the power of the 
bank under the law to make the transaction with Wilson, as 
indicated by the proof set out in the bill of exceptions, the 
statute authorizing it to use all the means, and exercise all the 
powers theretofore possessed by it for the collection of its 
debts, being remedial, must receive a liberal construction, and 
embraces not only the power to bring suits upon its choses 
in action, but extends to all the usual and appropriate modes 
of securing the ultimate collection of itsdemands. If third 
persons choose to interpose and pay, or secure by bill or oth- 
erwise, the payment of a bad or doubtful debt, there is no- 
thing in the statute which prohibits the bank from availing 
itself of such means, for the satisfaction or security of its de- 
mands. If, however, under the pretext of security, the bank 
should engage in trafficking upon its assets in the purchase of 
bills by discount for profit, such transactions would clearly 
be without authority of law, and void. As to powers of the 
bank, see Angell & Ames on Con. 200. 

The above will sufficiently indicate our view of the law as 
applicable to the charge of the court respecting the power of 
the bank to purchase the bill. Upon the question of usury, 
we have considered the argument of the counsel for the de- 
fendant in error, that inasmuch as some of the parties to the 
bill were debtors to the insurance company, to renew which 
debt the bill was indorsed, and if the company could have 
enforced the trust while the bill was in the hands of Bower 
& Co., the plaintiff in error cannot be regarded as an accom- 
modation indorser of Bower for the purpose of enabling him 
to borrow money, and therefore the transaction between 
Bower and Wilson was a sale of the bill, and not the borrow- 
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ing of money upon accommodation paper made for that pur- 
pose. If we rightly apprehend the position, we are unable 
to discover how the equitable rights of the insurance compa- 
ny could in any way affect the liability of the plaintiff in er- 
ror. The bill, never having been negotiated or passed to 
that company, although indorsed for that purpose, is placed 
upon the same footing asif it had not been made for the pur- 
pose. The witness, Hill, proves that Bower was the agent 
to fill up the blank as a security to the insurance company; 
he violates the trust, and assumes an agency to fill it up fora 
different purpose, viz., to obtain money from Wilson, say at 
twenty per centum discount. Now, we cannot conceive, how 
a violation, or breach of trust on the part of Bower, could im- 
pose on Saltmarsh a higher obligation, or place him in a 
worse condition, than if the negotiation to Wilson had been 
fully authorized by him. 

We think the proof recited in the bill of exceptions, in this 
case, tends to show the transaction as between Wilson and 
Bower & Co. to have been usurious. Bower & Co. received 
from Wilson five thousand dollars, and the bill sued on was 
filled up by them, having been endorsed for their accommo- 
dation by one Coleman and Saltmarsh, for six thousand dol- 
lars, the bill having twelve months to run. 

This bill was endorsed solely for the accommodation of the 
acceptors, and while in their hands created no obligation up- 
on the endorsers to pay. ‘The acceptors being the holders 
. of the bill, is evidence to charge the endorsee, Wilson, that 
it was drawn and endorsed for the accommodation of the ac- 
ceptors, who, by negotiating the bill gave it vitality. 

In Wallace v. The Branch Bank at Mobile, 1 Ala. Rep. 
565, it was held, that if the maker of a promissory note car- 
ries it to a bank to get it discounted on his own account, 
with the name of a third person endorsed thereon, the trans- 
action on its face shows that it is a mere accommodation in- 
dorsement, or the note would not be in the hands of the 
maker. 

In Metcalfe v. Watkins, 1 Porter, 57, it was held, that un- 
der our previous statute against usury, which made the whole 
contzact void, a note or bill made for the especial accommo- 
dation of an individual, to enable him to raise money by its 
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discount, at a rate beyond the legal interest, is usurious in the 
hand of an innocent purchaser, and that he cannot maintain 
an action upon it, being void in its original formation. 

In New-York the law is well settled, by numerous adjudi- 
cations, that if the note or bill could not support an action as 
between the original parties before it had been sold, then if 
it is sold at a rate higher than the legal interest, it will be 
usury. Powell v. Waters, 17 Johns. Rep. 179; Mun v. The 
Commission Co. 15 Johns. Rep. 55. The same doctrine Is 
held in Maryland—Saurnine v. Brunner, 1 Har. & Gill, 477; 
Cockey v. Forrest, 3 Gill & Johns. 482. 

In Cameron v. Johnson & Nall, 3 Ala. Rep. 158, it is held, 
the change of the statute which avoids the note or bill, as to 
the interest merely, makes such change in the character of 
the contract, as to authorise an innocent purchaser of it to re- 
cover the amount advanced by him. Our present statute a- 
voids the note or bill, only as to all but the principal sum. 
Digest, 591, $9. It is clear, in the present case, that Wil- 
son could have recovered from the acceptors only the $5000 
advanced by him by reason of the usury, having received the 
bill from them at the rate of 20 per cent. discount; and by 
the well settled law, the statute avoiding the bill as to all but 
the principal sum, as between the original parties, the bill is 
void to the same extent in whose soever hands it may after- 
wards go. It is, however, unnecessary to elaborate this point, 
as having had occasion to examine the question of usury, at 
considerable length, in the case of Saltmarsh v. Tuthill, at 
the last term of this court, it is unnecessary further to notice 
it here. 

The charge of the court affirms, the evidence did not tend 
to show usury in the transaction, as between Bower & Co. 
and Wilson. ‘This charge, as we have seen, was erroneous. 
The question should have been left to the jury to determine 
the fact of usury, upon the well established rule, that when 
the evidence is doubtful or conflicting, the court cannot 
charge upon its effect. Boyd v. MelIvor, 11 Ala. Rep. 822. 

It remains only to say, the judgment of the circuit court is 
reversed, and the cause is remanded. 
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DEGRAFFENREID v. THOMAS. 


1. Declarations of persons in possession of property, can only be given in 
evidence, as a part of the res gestae, or in respect of their interest in the 
subject matter, 

2, When the competency of a fact as evidence, depends upon the existence 
of another fact, the court must determine it before permitting the testimo- 
ny to be introduced, and cannot permit the evidence to go to the jury, and 
devolve on them the duty of ascertaining the existence of the fact author- 
izing its introduction, at the same time the merits of the case is submitted 
to them. Whether, when the preliminary question presents an intricate 
state of facts, its determination may not be first left to the jury, Quere. 

3. The practice of admitting all the evidence adduced, and then instructing 
the jury as to its effect, pointing out, and distinguishing, the legal, from 
the illegal, is irregular. 

4. Ifa gift of slaves, from a father, to his son, is perfect when made, or be- 
comes so subsequently, the fact that the slaves were placed under the con- 
trol of the overseer of the father, for a year, is of two equivocal import, to 
operate against the gift. 

5. When the donor, donee, and claimant, reside under the same roof, and de 
rive their means of subsistance from the cultivation of the same soil, the 
fact that the donor controlled the labor of the slaves of the donee, cannot 
prejudice the right of the donee, if the gift was valid. 


Error to the Circuit Court of Benton. Before the Hon. G. 
W. Stone. 


Tue plaintiff in error sued out execution on a judgment 
against Athanasius Thomas and William Thomas, which 
was levied on a slave named Jenny, and her two children, 
to which, Mary Thomas, the defendant in error, interposed 
a claim under the statute. 

Upon the trial, as appears from a bill of exceptions, it was 
in proof, that the claimant was the daughter of Athanasius 
Thomas ; that some thirty-five years since, the mother of 
Jenny, the slave levied on, belonged to Athanasius Thomas, 
who, when his son James was an infant, and before the birth 
of Jenny, made a verbal gift of the mother of Jenny, to his 
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son James ; that James, and the claimant, continued to reside 
in the family, with their father, until 1844, and the slaves 
were employed in the service of the family. It was proved, 
that in 1840, James Thomas sold the slave Jenny to the 
claimant. 

In 1843, the family moved together from the State of 
South-Carolina, to Benton county, bringing Jenny, and her 
children with them, who were worked that year on the land 
of the father, and that during a part of the year, James Tho- 
mas supervised, and directed the labor of the slaves. The 
plaintiff offered to prove the declarations of James Thomas, 
‘while he was thus controlling, and directing the slaves, that 
he was acting as the overseer of his father, which the court 
refused to permit, and he excepted. 

The court permitted the claimant, against the objections 
of the plaintiff, to prove the declarations of James Thomas, 
and his father confirming the ownership of Jenny, made be- 
fore the sale from James to the claimant. The. court also per- 
mitted the claimant to prove her own declarations, and those 
of her father, made after the sale to claimant, and before the 
levy of the execution, and the plaintiff excepted. 

The court instructed the jury, that declarations of persons 
in possession of property, made in reference to such posses- 
sion, and the character in which they held the same, were ad- 
missible in evidence—that an oral gift of personal property, 
to be effectual, must be accompanied by a delivery of the 
thing given. That when several persons lived together, and 
there was property in the family, and a doubt arose as to 
who had the possession, it was the duty of the jury to ascer- 
tain from the proof, who had the right to the property, and 
that the right to the property in such case drew to it the pos- 
session. ‘That under these rules, they must ascertain who 
had the possession, at the different periods of the history of 
the property, and consider as in evidence before them, only 
such of the declarations, and admissions of the father, or his son 
and daughter, as they should find made by persons, in posses- 
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sion of the property. The plaintiff excepted, and assigns all the 
matters of law arising out of the bill of exceptions, as error. 











A. J. Wavxer, for plaintiff in error. 

The declarations of James Thomas made, while control- 
ing and in possession of the property levied on in 1843, 
which plaintiff offered in evidence, were merely explanatory 
of his possession, and declaratory of the right in which he 
held it. and were therefore competent evidence. Gary v. 
Terrell, 9 Ala. Rep. 206; Berry, use, &c. v. Hardman, 12 
ib. 604; McBride and wife v. Thompson, 8 ib. 650; Abney 
v. Kingsland, 10 ib. 355. The respective declarations of A.- 
Thomas and James Thomas were improperly admitted, be- 
cause they do not appear to have been made when the ma- 
kers of them were in possession—and because they do not 
appear to have come within the rule laid down in the above 
cited cases. They cannot, by the favorable intendment of 
this court, be considered admissible, because the general rule 
is, that declarations (except of parties) against their interest, 
are incompetent evidence, and the claimant should have 
shewn such a state of facts as would take the testimony out 
of the general rule. Abney v. Kingsland, 10 Ala. Rep. 355; 
Smith v. Armistead’s ex’rs, 7 ib. 698. The court could not, 
after admitting illegal testimony, and its having more or less 
effect upon the jury, avoid the objection, by qualifying it. 
McCurry v. Hooper, 12 Ala. Rep. 823. 


S. F. Rice, contra. It is firmly settled by the decisions 
of this court, that an error in the admission of evidence may 
be cured by a proper charge, or by subsequent instruction not 
to regard it; and this has been allowed and sustained ina 
grave criminal case. Givens v. The State, 5 Ala. Rep. 747. 

2. But the conduct of the circuit judge is clearly defensi- 
ble upon another well settled and wholesome principle. It is 
the following : In every preliminary inquiry, preceding the 
admission of testimony, it is the right of the judge to decide ; 
but where the admissibility of the testimony ‘“ depends upon 
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the decision of intricate questions of fact, the judge may, in 
his discretion, take the opinion of the jury upon them.” The 
circuit judge, in this case, only exercised “his discretion,” 
in taking “ the opinion of the jury,” upon “ intricate ques- 
tions of fact.”’ Ifever there was a case where, this disere- 
tion of the judge may be exercised, this is one of those cases. 
1 Greenl. on Ev. § 425, and cases there cited, sec. 49; 7 
Wend. 56; 3 Phil. Ev. 1501. 

_ 3. The decisions of this and other courts upon kindred 
and analogous questions—of discretion of courts in certain 
cases—are referred to in Kennedy v. Kennedy, 2 Ala. Rep. 
625 , 6 ib. 443. 
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COLLIER, C. J.—Conceding that James Thomas, dur- 
ing part of the year 1844, was employed as the overseer of 
his father, the defendant in execution, and in that character 
“‘ supervised and directed the labor of the slaves in ques- 
tion,” and it is difficult to perceive what effect such employ- 
ment could have had upon the rights of the claimant. Ifthe 
gift from the defendant to his son James was perfect when 
made, or became operative by something subsequently oc- 
curring, the fact that the slaves were placed under the con- 
trol of the donor’s overseer for a year, is of too equivocal im- 
port to predicate a conclusion in favor of the plaintiff in exe- 
cution. . The donor, the donee, and claimant, resided under 
the same roof, and derived their means of subsistence from the 
cultivation of the same soil. Under these circumstances, if 
the purchase of the claimant was effectual to invest her with 
a title to the slaves, the fact that her father controlled their 
labor with her consent, could not prejudice. 

But if the declarations of James Thomas are admissible, 
it must be upon the hypothesis that they are part of the res 
gestae, viz., the circumstances under which he “supervised 
and directed the labor of the slaves,” and not the character of 
his possession ; for it is not pretended that he was then in 
possession of them. ‘These declarations refer alone to his 
father or himself, and cannot affect the claimant—if the fact 
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they disclose was material or admissible, it should have been 
elicited by an examination of the witness, as his possession, 
under the circumstances, cannot be regarded as the res gestae. 

The declarations of the defendant in execution and his son, 
before the sale of the latter to claimant, in respect “to the 
ownership of the slave Jenny,” could only be admissible 
upon the ground of a continuing possession in the declarant 
when the declaration was made ; and not even then, to every 
conceivable extent. In McBride and wife, et al. v. Thomp- 
son, 8 Ala. 650, we said, “ the affirmation of the party in pos- 
session, that he held in his own right, or under another, is 
proper evidence as part of the res gestae, which res gestae is 
his continuous possession ; but his declarations beyond this, 
are no part of the subject matter, or thing done, and cannot 
be received as such. While it is allowable to prove state- 
ments of one in possession, and explanatory thereof, it is not 
permissible to prove every thing that may have been said by 
him in respect to the title; as that it was acquired bona fide, 
and for a valuable consideration ; was paid for by the money 
of a third person, or his own, &c. This, instead of being 
part of the res gestae, would be something beyond, and in- 
dependent of it.” Declarations, although not admissible 
upon this principle, are sometimes received on the ground 
that they were against the interest of the party when made. 

It is fairly inferable from the bill of exceptions, that the 
declarations of the father and son were admitted irrespective 
of the consideration of res gestae, or their interest in the sub- 
ject matier. 'This conclusion is strengthened by the charge 
to the jury, which was obviously intended to enable them to 
discriminate between legal and illegal testimony, and so to 
sean it as to do justice to the parties. Upon this hypothesis, 
the circuit court opened the door too wide in the admission 
of the declarations, and the error was not repaired by the 
charge to the jury. It is the office of the judge to pass upon 
the admissibility of evidence, and he cannot devolve it upon 
the jury, whose duty it is to consider its sufficiency. If the 
competency of one fact depends upon the existence of another, 
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the court must determine whether the predicate is well laid, 
and admit or reject the evidence, according as this may or 
may not be. 

It is said by an eminent legal compiler, that “ the question 
of interest, though involving facts, is still a preliminary ques- 
tion, preceding in its nature the admission of the testimony 
to the jury. It is therefore to be determined by the court 
alone, it being the province of the judge, and not of the jury, 
in the first instance to pass upon its sufficiency.” If, how- 
ever, the question of fact in any preliminary inquiry is de- 
cided by the judge, and the same question afterwards recurs 
in the course of the trial upon the merits, the jury may, if 
they are satisfied upon the evidence, find the verdict the 
other way. ‘In determining the question of interest,” says 
the same learned author, ‘ where the evidence is derived ali- 
unde, and it depends upon the decision of intricate questions 
of fact, the judge may in his discretion take the opinion of 
the jury upon them.” 1 Greenl. Ev. $ 425. To sustain 
this latter remark, the 8th ed. of Phillips on Evidence; by 
A. & P., p. 2, and note 1, is alone cited. 

The learned annotators upon Phillips cite quite a number 
of cases, and say, ‘‘ these cases, with many others, hold that 
it is for the court alone to try and determine the question of 
competency, both as to the law and the fact, wherein it comes 
in place of a jury; and a jury trial will not be granted where 
there is a fair conflict of evidence, even though the court find 
against a slight preponderance. ‘The rule here does not ap- 
ply, that the court shall decide the law, and the jury find the 
facts. And above all, error does not lie for a finding one 
way or the other upon the facts. After the court has deter- 
mined the question, it is not proper to submit it to the jury. 
Though it is said that where the point depends on the deci- 
sion of an intricate question of fact, judges occasionally, in 
practice, take the preliminary opinion of the jury.” For 
this last observation, A. & P.’s ed. of Phillips is alone cited, 
and instead of affirming such a practice to be within the dis- 
cretion of the court, it is said to be occasionally exercised. 
See 3 Phil. Ev. C. & H.’s Notes, 1501. 
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~ If, indeed, the practice referred to be permissible, it certain- 
ly cannot be regular to refer to the jury the decision of the 
preliminary fact, at the same time that they are required to 
consider the case upon its merits, and respond to the issue ; 
but the jury should first pass upon the preliminary question, 
and then hear the evidence on the merits. We are however 
inclined to question the propriety of the practice, and cannot 
very well see how the court could vindicate its decision, if it 
should adopt a verdict as its basis which was unsupported by 
the facts. It will not do to say that a reference to the jury 
is only permissible where the facts are intricate and involved; 
for the judge would of necessity determine their character, 
and his conclusion being the result of discretion, could not be 
controlled. 

The reference of the preliminary question and the consid- 
eration of the merits, to the jury at the same time, would per- 
plex and embarrass their inquiries—greatly increase the pro- 
bability of their being misled, and unless the jury was one of 
more than ordinary discrimination, they would hardly be 
competent to the task of considering the facts in their differ- 
ent phases, applying them, and understandingly responding 
to the issue. In this view, we should think it altogether 
safer to follow the antiqua via, and let the court primarily 
decide upon the admissibility of evidence, and the jury con- 
sider its credibility, and the facts established by it. Such a 
course has the sanction of the most commanding precedent, 
and will much oftener be the means of doing justice, than the 
innovation we are called on to recognize. Ross v. Gould, 5 
Greenl. Ev. 204; Harris v. Wilson, 7 Wend. Rep. 57. 

The declarations of the claimant, if adverse to her interest, 
especially if subsequent to her purchase, were evidence 
against her. But the admissions of the defendant in execu- 
tion must be determined bya reference to the superiority of 
his title, or his possession, and the extent to which they went 
as connected with the latter. Smith v. Armstead’s Ex’rs, 7 
Ala. Rep. 698; Gary v. Terrell, 9 Ala. Rep. 206; Abney v. 
Kingsland & Co. 10 Ala. Rep. 355; Berry, use, §c. v. Hard- 


man, 12 Ala. Rep. 604. 
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~ The practice of admitting all the evidence adduced, with- 
out respect to its character, and then instructing the jury spe- 
cially as to its effect—pointing out and distinguishing the le- 
gal from the illegal testimony, is altogether irregular, and 
must often be productive of embarrassmeut and injury in the 
administration of justice. Although such irregularity may 
not always warrant the reversal of a judgment, it must be a 
fatal error, where the illegal evidence is not withdrawn, or 
the jury are not explicitly instructed to disregard it. 

In the case at bar, the court did not withdraw any portion 
of the testimony from the jury, or charge them that it was 
inadmissible, and should not be considered by them; but 
merely laid down certain rules by which they should deter- 
mine its legal effect and influence—thus avoiding a decision 
upon the admissibility of the evidence, and devolving that 
task upon the jury, which should have been performed by 
the judge. It thus results, from what has been said, the cir- 
cuit court erred—its judgment is consequently reversed, and 
the cause remanded. 6 
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LAVENDER et at. v. LEE. 


1. When a deed, by the mistake of the scrivener, fails to indicate the true in- 
tention and meaning of the donor, the parties may reform the deed, by the 
execution of another, amd a court of chancery will give effect to the last 
deed. 

2. A deed, by which slaves are conveyed to one, in trust, “ to receive the 
hire, labor, and services of the slaves, for the use, benefit, and behoof, of 
himself, his wife, and his present and future children, and shall not be re- 
quired to account to his wife, or children for the same,” does not vest in 
the trustee, such an interest, as can be sold for the payment of his debts. 

3. Insuch a case, if a creditor of the trustee causes the slaves to be sold, 
chancery has jurisdiction to prevent the trust, in favor of the wife and 
children from being defeated. Darean, J., dissenting. 
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Error to the 12th Chancery District. Before the Hon. A. 
Crenshaw, Chancellor. 











Aaron Lee, the father of the complainant, on the 4th day 
of January, 1844, executed a deed, whereby he conveyed to 
the children of Noel Lee, two slaves, with this proviso: 
‘“‘ Nevertheless, the said Noel Lee, isto have the use of said 
slaves as long as he lives.” ‘The deed expresses, that it is 
to be considered as the portion of the estate of the grantor, 
that would have fallen to the said Noel Lee. On the 22d day 
of March, 1845, with the consent of Noel Lee, the grantor, 
executed another deed, in reference to the same property, 
referring to the deed of the 4th January, 1844, and which 
was also made with the consent of Noel Lee, which deed re- 
cites, “that the children of the said Noel Lee, are not named 
in the deed, nor is any provision made for such as may be 
hereafter born, which was intended to be done, and that said 
deed was made with the intention, that the said negroes, and 
the proceeds of their labor, should be held by said Noel Lee, 
for the support of himself, family and children, free from his 
debts, contracts, and engagements of any kind ; but from the 
inartificial manner in which it is drawn, the intention was not 
clearly set forth as it was intended to be. Therefore the 
grantor, by and with the advice and consent of the said Noel 
Lee, for the consideration expressed in the deed of January 
Ath, 1844, (which was the natural love and affection the 
grantor bore towards his grand children, the children of the 
said Noel,) and with the view to reform the deed of 1844, 
did give, grant, bargain, sell, and assign to the said Noel 
Lee, the said negro slaves, to have and to hold the same to 
himself, thé said Noel, his executors and assigns forever. In 
trust nevertheless, and for the following uses and purposes, 
and no other: to permit the said Noel Lee to have, hold, and 
receive the hire, labor, and services of said negro slaves, and 
the services of the future increase of the females, for the use, 
benefit and behoof of himself, his wife, and his present and 
future children, during his life, for the maintenance of him- 
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self and family, without any account to his said wife and 
children, for the same, free from the debts, contracts an en- 
gagements, of the said Noel Lee, and in no way subject to 
them, and immediately after the death of said Noel Lee, the 
said slaves, with their future increase, are to vest in the chil- 
dren of the said Noel Lee, that may be living at his death, 
share and share alike. 

Noel Lee being indebted at the date of the deed of 4th Jan- 
uary, 1844, and also at the date of the deed of March, 1845, 
judgments were obtained against him before a justice of the 
peace, and levied on one of the slaves, at the suit of the 
plaintiff in error. The judgments, however, were not ob- 
tained before the deed of the 22d March, 1845, reforming the 
deed of January, 1844, was executed. 

Executions were issued on the judgments, and levied on 
one of the slaves. The bill was filed in the name of Noel 
Lee alone, to enjoin the sale, and to establish the trust as 
declared by the deed of March, 1845. An injunction was 
granted, but before it was served, but after the plaintiff in 
execution had notice of it, the negro was sold, and purchas- 
ed by Calvin C. Sellers, who was made a party by a supple- 
mental bill. ‘The defendants answered the bill, and proof 
was taken. The testimony of Aaron Lee shows, that he in- 
tended to secure the property to Noel Lee during his life, for 
the purpose of supporting his family, but did not intend it 
should be subject to his debts, and to carry out this inten- 
tion, the deed of March, 1845, was executed, reforming the 
deed of 1844. 

The chancellor rendered a decree establishing the deed of 
1845, declaring the property thereby, not liable to the debts 
of Noel Lee, and ordering the putchaser, Sellers, to restore 
to complainant the negro purchased at constable’s sale. 

This decree is assigned for error. _ 








C. C. Se.iers, for plaintiff in error. 


Porter & Bronte, contra. 
1. The deed to Noel from Aaron Lee exempted the slaves 
from liability for his debts. Noel was little more than a trus- 
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tee. Gott v. Cook, 7 Paige, 521; 8 Conn Rep. 447 ; Spears, 
trustee v. Walkley, 10 Ala. 328. 

2. Equity has jurisdiction. 1 Story’s Eq. 80, 81, 96; 7 
Ala. 917. Statute only allows a third party to interpose a 
claim. Clay’s Dig. 211, $ 52; Phil. Dig. 98, $ 49, 99, 55. 
But if the right can be tried at law, this will not divest equi- 
ty of its jurisdiction. Sellers was a purchaser pendente lite. 
Murray v. Ballou, 1 John. Ch. 566 ; West v. Belches, 5 Munf. 
187. Lee need not have made any other co-complainant 
with him. This case isexactly analagous to that of an exe- 
cutor filing a bill for injunction to restrain a levy upon pro- 
perty of an estate, to satisfy an execution obtained against him 
as an individual. 





DARGAN, J.—All the property of a debtor is liable to pay 
his debts, whether his title thereto is legal, or equitable mere- 
ly. If the debtor has the legal title, it is liable to be sold at 
law ; if his title is merely equitable, it can be sold by an ap- 
plication to a court of chancery. Hence it is only necessary 
to ascertain, if Noel Lee-has any distinct interest in the slaves 
conveyed by the two deeds. 

By the deed of the 4th January, 1844, the slaves are con- 
veyed to the children of Noel Lee, with the reservation, 
“‘ nevertheless, the said Noel Lee, is to have the use of said 
estate, so long as he lives.” It is too plain to admit of ar- 
gument, that by the terms of this deed, a life estate is given 
to Noel Lee in the slaves, and that after this estate deter- 
mines, the slaves belong to his children. It might be ques- 
tioned, whether this estate could be divested by a subsequent 
deed, reforming the deed of 1844, to the prejudice of credi« 
tors, in the absence of all proof, as to a mistake in fact, fraud, 
or imposition in the erecution of it. But the view I take of 
the case, renders it unnecessary to examine, whether a mere 
mistake as to the legal effect of a deed, can be corrected to 
the prejudice of the rights of creditors, for by the deed of 
March, 1845, reforming the deed of January, 1844, accord- 
ing to the true intention of the grantor, an interest is still giv- 
en to Noel Lee, liable to be sold. 

It is true, that by the terms of the deed of March, 1845, 
the intention of the donor is fully and clearly expressed, that 
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the property shall not be liable to pay the debts of Noel Lee, 
the son; but that intention cannot control the policy of the 
law, that declares the property of the debtor liable to pay 
his debts. See the case of Rugely & Harrison v. Robinson, 
10 Ala. 702. Without regard therefore to the intention of 
the grantor, if the grantee take a distinct interest in property, 
by the terms of a deed, or will, whether that interest be le- 
gal or equitable, the creditors of the grantee have the right to 
subject it to their demands. I admit, that if the objects of 
the grantor’s bounty be inseparably connected, as if they be 
a husband, his wife and children, and by the terms of the 
deed, a joint interest is vested in all of them, the husband not 
having a separate interest, or one that can be separated, with- 
out injury, or destruction to the rights of the other grantees, 
then his interest cannot be reached in satisfaction of his debts, 
for the law will not take away, or destroy the rights of joint 
owners, who are not bound by the debt, in order to reach 
the interest of one who is bound. See 2 Young & Coll. R. 
98; 10 Ala. 702, and the cases there cited. If therefore, by 
the terms of this deed, an intest in the use and possession of 
the slaves, had been given to the wife, and the children of 
Noel Lee, and the interest thus given to the wife, so secur- 
ed that it would not vest in the husband, then the interest of 
Noel Lee, could not have been reached by execution, be- 
cause the subjects of the grant are inseparable, and to trans- 
fer the right of Noel Lee to his creditors, would be to des- 
troy the right of the other grantees, if we permitted the cre- 
ditor, or purchaser, to enjoy the right of Noel Lee, after the 
purchase. 

But by the terms of ‘the deed of March, 1845, the slaves 
are conveyed to Noel Lee, in trust, to permit Noel Lee to re- 
ceive the use and profits of their labor, for the use of himself, 
his wife, and children, during his life, for the maintenance 
of himself and family, without any account to his said wife 
and children for the same. The legal effect of this convey- 
ance is, to give Noel Lee a life estate in the slaves, and is, 
in my opinion, the same in legal effect, as the deed of Janua- 
ry, 1844. Noel Lee is invested with the legal title ; he may 
receive the profits, and hire of the slaves, and he is not bound 
to render any account to his wife, or children, of those pro- 
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fits. What interest then have the wife and children in the 
slaves during the life of Noel Lee? He is in possession, re- 
ceiving the profits, and is authorized by the terms of the 
deed to do so; and is bound to render no account to his 
wife, or children. Could a court of equity force him to ren- 
der an account to his family? ‘Their title is derived by 
the deed, and by the deed, which is the evidence of their ti- 
tle, they are prohibited from asking for an account of the 
profits of the slaves, during the life of Noel Lee. 

The complainant therefore has a separate and distinct in- 
terest in the slaves, to wit, a life estate, which can be sold 
under execution. The chancellor therefore erred in his de- 
cree, and the same, in my judgment, should be reversed, and 
the bill dismissed. 











Per curiam, CHILTON, J.—A majority of the court, are 
unable to perceive any error in the decree of the chancellor. 
The proof in the record very clearly shows, that the deed 
executed and delivered by Aaron, to Noel Lee, on the 4th 
January, 1844, by a mistake of the scrivener, failed to speak 
the true intention and meaning of the donor; and as a court 
of chancery would doubtless have reformed the deed, it was 
permissible for the parties to do what the court would have 
done for them. And it was the duty of the chancellor to 
give effect to the last deed, so as to carry out the intention 
of the donor, and which he failed by mistake to insert in the 
original contract. 1 Ala. Rep. 170; 8 Ib. 553. 

Assuming the last deed, made on the 22d March, 1845, to 
be the true exponent of the donor’s intention, the question is, 
does it vest in Noel Lee such an interest as, can be sold un- 
der executions at law? We think it quite clear that it does 
not. He holds it in trust to receive the hire, labor and ser- 
vices of the slaves ‘‘ for the use, benefit and behoof of him- 
self, his wife, and present and future children.” Here isa 
direct and positive trust estate created in him, in the benefits 
of which he is to participate with his wife and children, the 
latter, as is shown by the proof, being the peculiar objects of 
the donor’s bounty. Noel Lee has no interest which can be 
separated from theirs, but they are collectively to enjoy the 
use, services and labor of the slaves, and it is perfectly clear 
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the trust will be defeated, and the object of the donor whol- 
ly frustrated, if the slaves can be seized and sold for the debts 
of the trustee. ‘The deed contemplates the personal use of 
the chattel, which is utterly inconsistent with a separate in- 
terest in Noel Lee. See Rugely & Harrison v. Robeson et 
al. 10 Ala. Rep. 702, and the numerous aaithorities there re- 
ferred to. Such interest being incapable of separation, is not 
subject to his debts existing at the time of the gift, but the 
slaves must remain in his possession, “for the maintenance 
of himself and his family,” composed of his wife and several 
children. That he is not required ‘“¢o account to his wife 
and children for the same,” does not, in our opinion divest 
the interest which it was the intention of the donor to vest 
in them. The obvious meaning of the expression is, that 
Noel Lee, the husband, should exercise his discretion in em- 
ploying the slaves for the best advantage in the support and 
maintenance of his wife, and children. That being a com- 
mon fund, or source of support and maintenance for the fam- 
ily, the donor did not intend he should be held to see, that 
each of the beneficiaries should share equally in the benefits 
arising therefrom, but that the property should be enjoyed by 
them asa family, without the right to institute the inquiry 
on the part of either, whether there has not been a greater 
appropriation of the services of the slaves to one than to an- 
other. Should Noel Lee act dishonestly, and withhold the 
labor of the slaves, and their use, from the other beneficiaries, 
refusing them a maintenance and support out of their servi- 
ces, we should not hesitate, setting as a court of chancery, to 
enforce the trust according to the true intention of the donor, 
as expressed in the deed, notwithstanding this provision in the 
instrument. | 

The bill contains equity. The trustee, who is the com- 
plainant, represents the cestuts que trust, and there was no 
necessity for making them parties to the bill. And as the 
creditor of Noel Lee sought to take a legal advantage of the 
mistake in the deed, it was competent for the chancellor to 
confirm, and establish the act of the parties in reforming it, 
and to direct, and aid the trustee in carrying out the trust for 
the benefit of his wife and children, by enjoining the credi- 
tor of the trustee, who sought to defeat and destroy it by 
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levy and sale. Our conclusion is, that the decree of the 
chancery court should be affirmed. 

Decree accordingly. 


SIMS v. GLAZENER. 


}. Evidence pertinent to the issue, cannot be rejected by the court; it must 
be left to the jury to determine its bearing. 

2. It is not permissible, in an action of trespass for taking corn, for the plain- 
tiff to prove, for the purpose of enhancing the damages, that in conse- 
quence of the trespass, he was compelled to work as a day laborer to pro- 
cure other corn. 

3. A tenant who sets up no title, cannot dispute the title of his landlord. 

4. The right of one to corn in a crib, is not divested, or impaired, by another 
person mixing his corn with it. 


Error to the Circuit'Court of Talladega. Before the Hon. 
G. W. Stone. 


Trespass vi et armis, by the plaintiff in error, for the ta- 
king, and carrying away, by the defendant, of one hundred 
bushels of corn. 

Upon the trial, as appears from the bill of exceptions, the 
plaintiff proved, that in the year 1846, he cultivated a tract 
of land in Talladega county, and made thereon a crop of 
corn, which he gathered in the fall, and deposited it, two-thirds 
in acrib, and one-third ina pen. That about one hundred 
bushels were thus deposited, the corn in the erib being in- 
tended for the plaintiff, and that in the pen for the defendant, 
but defendant knew nothing of the division. That in Jahu- 
ary, 1847, the defendant caused some ten bushels of the corn 
in the crib, to be taken to his own house, a few days after 
plaintiff had removed from the place to a farm in the neigh- 
borhood, and a third person had moved on the land as de- 
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fendant’s tenant. That a short time before defendant took 
this corn off, he had sold ten bushels of corn to a neighbor, 
who got it out of the pen. ‘That plaintiff was a young man, 
with a small family, and had no other corn than that above 
mentioned. 

The defendant offered to prove, that he rented to plaintiff 
the said tract of land, and was to receive one-third of the corn 
made, for the rent. Also, that the plaintiff, after going on 
the tract, rented some of the land to one Bolton, who, in the 
fall of 1846, put thirty bushels of corn in said crib, to pay 
his rent for the part cultivated by him. The plaintiff ob- 
jected to this testimony, butt was admitted, and he excepted. 
There was a conflict of proof as to whether the corn thus put 
into the crib by Bolton was in payment of the rent to plain- 
tiff, or defendant. 

The plaintiff offered to prove, that soon after the corn was 
thus taken by defendant, the plaintiff worked by the day at 
several places in the county, and took corn in payment for his 
labor ; and that soon after the taking of the corn by the de- 
fendant, the plaintiff abandoned the place where he was liv- 
ing. This testimony, on the plaintiffs motion, the court ex- 
cluded, and the defendant excepted. 

The plaintiff also offered to prove, that the land on which 
the corn was raised, was part ofa 16th section—that it was 
in possession of one Gaines, in 1845—and that the defend- 
ant had no title to the land. This on motion of defendant 
was rejected, and plaintiff excepted. 

The court charged the jury, that if, by the contract be- 
tween plaintiff and Bolton, Bolton was to pay defendant the 
rent for the part of the land cultivated by Bolton, and if Bol- 
ton did put thirty bushels of corn in plaintiff’s crib, as pay- 
ment of the rent to defendant, and for defendant, and if af- 
terwards plaintiff put corn of his own into the crib, thus mix- 
ing his own with it, then the defendant had the right to take 
as much as his own thus put there as Bolton’s out of the 
crib, whether plaintiff was willing or not ; and if the defend- 
ant did not take any more, the plaintiff could not recover. 

To this charge the plaintiff excepted. The matters of 
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law arising out of the bill of exceptions, are assigned as 
error. 





S. F. Rice and J. 'T. Morean, for plaintiff in error. 

1. It being shown that Sims was a very poor man, and 
had no other corn than that taken by Glazener; and that he 
had a family to support; that the corn was taken in the 
early part of the year—the court should have allowed the 
plaintiff to prove that he worked as a day laborer to procure 
cornu for the support of his family; and that he had to aban- 
don the place he then lived upon; for such are the direct and 
necessary consequences to a man so situated, of the wrong- 
ful acts of Glazener. Phares & Herndon v. Stewart, 9 Por. 
336; 4 Shep. 171; 2 Greenl. Ev. Trespass; Martin v. Eve- 
rett, 11 Ala. 375. 

2. The evidence offered by Sims, as to the title of the 
lands was important, to show whether or not there had been 
a lease from Glazener to him. 

3. The placing fifteen bushels of corn by Bolton in the 
crib of Sims, without the knowledge of Glazener, did not 
constitute Glazener the general owner ; neither did it con- 
stitute Sims a bailee, for it was done without his consent or 
knowledge; and Sims, by appropriating the corn in the man- 
ner he did, had a suflicient property to maintain the action 
against Glazener, who had neither the general property, nor 
the possession. See Thompson v. Spinks, 12 Ala. 155. 


L. E. Parsons, for the defendant in error. 


COLLIER, C. J.—1. It was certainly competent for the 
defendant to show that the plaintiff was his lessee, and that 
the latter made Bolton a sub-lessee, under a contract to pay 
the rent for the land he cultivated to the defendant—also, 
that Bolton, in pursuance of his contract, deposited the corn 
in which the rent was to be paid, in a crib situated on the 
premises, which the plaintiff used for his own purposes. 
Whether this evidence was sufficient to establish the defend- 
ant’s right to enter the crib, and remove the corn without 
first obtaining the permission of the plaintiff, was an inquiry 
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addressed to the jury; but it was at least pertinent to the is- 
sue. Ifthe assent of the plaintiff to the deposit by Bolton, 
could be inferred from the circumstances, and the rent was 
payable by the latter to the defendant, it is difficult to con- 
ceive of alegal objection to the removal of his corn by the 
defendant ; especially as the plaintiff’s tenancy had ceased, 
and he had removed from the premises. 

2. It was the province of the jury to decide, whether Bol- 
ton was to pay the rent to the plaintiff or defendant—the 
court could not assume as a postulate, which of them were 
entitled to receive it, and testimony should not be adjudg- 
ed inadmissible, because it was founded upon the one hypo- 
thesis, or the other. 

3. Asa general proposition, it may be conceded that a 
wrongdoer is responsible for the consequences which imme- 
diately flow from his wrongful or negligent acts. But this 
principle will not allow of such an extraordinary tension, as 
to permit the plaintiff in the case at bar to show, that in con- 
sequence of the alledged trespass he was obliged to work as 
a day-laborer to obtain the means to purchase more corn. 
Such testimony tends to establish a criterion of damages too 
remote, and disconnected with the act done, and supposes 
_ the rule to fluctuate according to the poverty of the plaintiff. 
A supposition of this kind is opposed to reason, and is not de- 
manded, either by moral or legal justice. Whatever be the 
condition of a party aggrieved by the wrongful seizure and 
conversion of his property, he is entitled to have his loss re- 
paired by an amounnt of damages sufficient to replace what 
has been taken from him, and if the act was committed with- 
out pretence of right, or from a reckless, or wicked disposi- 
tion, the jury should give him vindictive damages. See Don- 
nell v. Jones, supra. 

A. The fact that the land leased by the defendant was 
part of a sixteenth section—was occupied the preceding year 
by a third person, and that the title thereto was not in the 
defendant, does not disprove the authority of the latter to 
make the lease. But if it were a disputable question, it may: 
be asked if it is competent for a tenant who sets up no title, 
to dispute his landlord’s title? See Randolph v. Carlton, 8 
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Ala. Rep. 606. ‘The admission of the testimony was right- 
fully denied. 

5.'In respect to the charge, it refers to the jury the solu- 
tion of the facts; asserts that if, by the contract, between the 
plaintiff and Bolton, the latter was ‘to pay the rent to the de- 
fendant, for the land he cultivated, if he placed thirty bushels 
of corn in the plaintiff’s crib, in payment of the rent to the 
defendant, if the plaintiff afterwards deposited his own corn 
in the same crib, thus mixing it with the defendant’s, then 
the latter had a right to remove from the crib as much corn as 
Bolton put there for him, without obtaining the consent of 
the plaintiff; and if he did not take more, the plaintiff was 
not entitled to recover. By the termsof the plaintiff’s lease, 
he was to cultivate at least fifteen acres of the land, and more 
if he chose to do so—paying as rent, one third of the corn 
grown on the premises. 'Thiscontract did not contemplate 
that the plaintiff should become a lessor of any part of the 
land he was authorized to cultivate, yet if he exercised such 
a power, and stipulated with his lessee to pay the rent to the 
defendant, and the latter actually set it apart, and deposited 
it in the plaintiff’s crib, (without objection,) while it was 
empty, the corn thus delivered by Bolton, became the pro- , 
perty of the defendant, and if the plaintiff placed his own in 
the same crib, the right of the defendant was not thereby 
divested, orimpaired. The appropriation of one third of the 
corn gathered by Bolton to the payment of the rent, was 
merely carrying out the contract between the plaintiff and 
the defendant ; it was merely doing that which the plaintiff 
himself was bound to do; and being done by a third person, 
under his direction, the same consequences result to the de- 
fendant as if the rent for all the land cultivated had been 
paid, or set apart from the plaintiff’s own crop. The case of 
Thompson v. Spinks, 12 Ala. Rep. 155, bears a very remote 
analogy to the present, and is not opposed to any thing we 
have said. 

There is no error in the ruling of the circuit court, and its 
judgment is consequently afirmed. 
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MOORE v. BRIGGS. 


1, An agreement found in the record, signed by the counsel in the case, 
will, after an appearance and trial in the court below, be presumed to have 
been proved to have been executed by them—otherwise, if the judgment 
is by default. 


Error to the Circuit Court of Tuscaloosa. Before the 
Hon. T’. A. Walker. 


Assumpsit by the defendant in error, as indorsee, against 
the plaintiff in error, as maker of a promissory note. 

The plaintiff below obtained a judgment, which on error 
to this court was reversed, and the cause remanded. After 
its return to the court below, another writ is found in the 
transcript, the service of which purports to be acknowledged 
by the defendant, but the writ is without the signature of 
the clerk. The first writ found in the transcript is sued out 
in the name of Faver, the payee in the note, for the use of 
Briggs, the indorsee, but the declaration is in the name of 
Briggs, indorsee. 

Upon the only declaration found in the record, is indorsed 
the following: “It is agreed between us, that the within 
writ and declaration be the true one to be used.”” Porrer— 
S. D. J. Moore. ‘The cause was tried on the general issue, 
the plea of set-off, and other special pleas. The jury found 
the set off for the defendant, and the other issues for the plain- 
tiff, and judgment was rendered accordingly. The defendant 
prosecutes this writ, and assigns for error—1. That no decla- 
ration was filed in the cause. 2. The court erred in the 
judgment rendered. 


S. D. J. Moore, for plaintiff in error. 

This case, under the style of Moore v. Faver, was decided 
at the June term, 1847, upon the authority of Elliott v. Smith 
& Co. 1 Ala. 74. 

It is true, there is a certified copy of a writ, not signed by 





— 








JUNE 'PERM, 1848. 701 


Moore v. Briggs. —————___—___ 


a 


the clerk, and on which Briggs’s counsel states, service was 
acknowledged ; but this can have no binding force on plain- 
tiff in error. 

There is no proof that plaintiff made the agreement in- 
dorsed on the declaration, but if he did, the same error exists 
that did before, for the writ is in the name of Faver, use of 
Briggs, and the declaration is in the name of Briggs, indor- 
see, &c. 


CHILTON, J.—The defendant appeared and plead to the 
action in the court below, he consequently waived all de- 
fects in the service of the writ. Chapman v. Arrington, 3 
Stew. Rep. 480; Dunn v. Tillotson, 9 Porter’s Rep. 272; 
Hobbs et al v. Emanuel, 8 Ib. 442; Moore v. Phillips, 8 Ib. 
567. 

A declaration appears on file, and is found in the record, 
together with a writ to which it conforms. The writ how- 
ever does not appear to have been signed by the clerk. Up- 
on the back of the declaration is the following indorsement: 
“Tt is agreed between us, that the within writ and declara- 
tion be the true one to be used. (Signed.) Porter—S. D. 
J. Moore.” Porter being the counsel for the plaintiff below. 
It is insisted in this court, by the plaintiff in error, that there 
is no proof that the agreement indorsed on the declaration 
was made by him. Had the judgment been rendered by de- 
fault, then according to the numerous decisions of this court, 
we could not look to the agreement, unless, we were certi- 
fied by the record that the agreement was proved in the court 
‘below. 3 Ala. R. 276; 7 Porter’s Rep. 171; Norwood v. 
Riddle, 9 Ib. 425. But as we have said, the plaintiff in er- 
ror appeared in the court below, pleaded to the declaration, 
and was actually allowed by the jury a set off, which he es- 
tablished. No objection was taken to the writ, nor for want 
of proof of the agreement, so that such proof might have 
been supplied. He cannot raise the objection in this court 
for the first time. ‘The case is in principle almost parallel 
with Humphrey’s adm’r v. Thompson, 6 Ala. R. 649. In 
that case, acceptance of service was proved, and judgment 
by default wasrendered. ‘There was no declaration, but an 
indorsement on the writ, purporting to have been signed by 
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the defendant, which was not proved, as follows: “ The de- 
fendant waives the necessity of a declaration in this case, 
and accepts this indorsement in lieu thereof.” It was held 
this was not of the nature of the written acceptance of ser- 
vice. That the court finding it in the record, would regard 
it as a part of it, and if the writing was in fact not the act of 
the party, he should move the court below to expurgate it so 
as to make the record conform to the truth. 

There being a good declaration in this record, thus in- 
dorsed and pleaded to, we will not look-te—the writ to re- 
verse the judgment, nor intend against the correctness of the 
agreement, for the purpose of reversing. 

Let the judgment*be affirmed. 


MAULDIN, MONTAGUE & CO. v. ARMISTEAD, Ex’s. 


i. Upon the decease of a trustee, his interest passes to his executor, and if he 
has instituted suit as trustee, it should be revived in the name of the ex- 
ecutor. 

2. The assent of a creditor will be presumed to a deed of trust, which is be- 
neficial to him, and which does not delay him in the collection of his debt, 
and this assent will be sufficient to uphold the assignment for his benefit, 
though other creditors refuse to participate in the deed. 

3. A growing crop may be conveyed in trust for the payment of a debt, and 
when severed from the soil, the legal title vests in the trustee. 

4. A, by deed conveyed to S, a crop of cotton planted, and to be planted in 
1842, in trust to pay certain debts. The crop being gathered, was sent 

; byS, to M, M & Co., factors in Mobile, for sale. Held, that the factors 
could not assert a lien upon the proceeds of the crop, upon the ground, 
that A, the grantor, was indebted to them, on demands existing, previous 
to the execution of the deed, or set off, in a suit by S, against them to re- 
cover the proceeds, the proportion which as creditors of A, they may be 
entitled to under the deed. Also, that the doctrine of recoupment does 
not apply in such a case. 

5. A mere confidence, or expectation entertained bya factor, that a bill ac 
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p ‘cepted by him, will be paid out of the proceeds of a particular crop of cot- 

ton, will not take from the drawer of the bill, the right to make an adverse 
disposition of the crop, at least ina court of law. 


Error to the Circuit Court of Marengo. Before the Hon. J. 
D. Phelan. 


Assumpsit by James Semple, against the plaintiffs in error: 
The plaintiff below having afterwards departed this life, the 
suit was revived in the name of the defendant in error, his 
executor. ‘The action was brought to recover the proceeds 
of a crop of cotton, shipped to the defendants, as factors in 
Mobile, and by them sold. Pleas, non assumpsit, and set-off. 

Upon the trial, as appears from a bill of exceptions, the 
plaintiff produced, and read as evidence, a deed executed on 
the 17th March, 1842, between Robert B. Armistead, of the 
first part, James Semple, (the plaintiff,) of the second part, 
and certain creditors of the third part, by which Armistead 
conveyed to Semple certain lands, slaves, and other property, 
described in the deed; “also all the crops, growing, and to 
grow, on the said plantation during the present year, (1842 ;)_ 
also, all the land and slaves, conveyed by a deed of trust, ex- 
ecuted by said Armistead and wife, to George W. Semple 
and James S. Price, as trustees, to secure William Armistead 
and James Semple, as sureties of said Robert B., for certain 
debts due to Hugh Campbell, of Virginia, on the 30th July, 
1839, and recorded, &c., consisting of, &c., (describing the 
land, ) subject to the provisions of the said deed, to the said 
George W. Semple, and the said Price.” 

The trusts of the deed are, “that if the proceeds of the 
sales of the property above mentioned, as conveyed to.secure 
the debts due to Hugh Campbell, should prove insufficient 
to satisfy the debts, thén, whatever may remain due thereon, 
shall be paid by the trustee, James Semple,.out of the crop 
to be raised the present year, on the plantation conveyed to 
secure those debts, or out of any property hereby conveyed ; 
and that out of the same crop, he shall pay to Mauldin, Mon- 
tague & Co. a bill for $2,000, negotiable and payable at one 
of the Mobile banks, drawn by R. B. Armistead, indorsed by 
W. Armistead, and Julia Bass, on said Mauldin, Montague & 
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Co. and by them accepted, on the faith of the crop of cotton 
to be raised the present year. Said bill, dated 25th Febru- 
ary, 1842, and payable at one hundred and twenty-five days : 
and also pay to the same firm, the amount due by said Rob- 
ert B. Armistead, on his own account current, say $2,000. 
And further, that having discharged the debts already di- 
rected to be paid out of the sales of the crop to be grown, 
and any property hereby conveyed, made at the discretion of 
the trustee, that the said trustee shall sell, according to his 
discretion, as to the time, and manner of sale, as much of the 
property conveyed, as may be necessary to pay the following 
debts due by Robert B. Armistead, to wit,’ &c., &c., with a 
direction to the trustee, to pay the debts in the order in which 
they were enumerated. 

The plaintiff also produced, and read, the deed referred to 
in the foregoing, and proved a sale of all the property therein 
conveyed, as also of all the property conveyed by the deed 
of 1842, (except the cotton,) after the application of all 
which to the debt of Hugh Campbell, there still remained a 
large balance due him. ‘The plaintiff also proved the ship- 
ment by him of one hundred and fifty-five bales of cotton, 
made on the plantation, to the defendants, by whom it was 
sold for $3,879 47. 

On the part of defendants, it was proved, that the debt of 
Robert B. Armistead to them, at the time of the sale by them 
of the cotton, was about $4,500, being more than the pro- 
ceeds of the cotton, and that these proceeds were applied to 
the payment of this debt, by the direction of W. Armistead. 
There was no proof, that the several creditors not preferred 
in the deed, had assented thereto; or that William Armistead 
had been appointed trustee, in place of Semple; but that he 
was prosecuting this suit as his executor merely. 

The defendant moved the court to charge the jury— 

1. That the plaintiff could not prosecute this suit, as the 
executor of James Semple, the trustee. 

2. That unless the creditors named in the deed of 1842, 
whose debts were past due, assented to the deed, the action 
could not be maintained. 

3. That the conveyance of a crop of cotton, thereafter to 
be raised, was not valid in a court of common law. 
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~ 4. That if in order to ascertain the amount of their verdict 
in favor of the plaintiff, the jury had to go into an estimate 
of the proceeds of the sales under the deed of 1839, and if it 
also appeared that the sales under that deed had not been 
made in accordance with its terms, the plaintiff could only 
proceed in chancery. 

5. That under the deed of 1842, the defendants were pre- 
ferred creditors out of the proceeds of the crop of cotton, for 
the amount of their acceptance, and that the residue should 
be applied rateably to them, and Campbell. These charges 
the court refused to give, and charged, that although under 
the deed of 1842, the defendants were preferred creditors to 
the amount of $2,000, and entitled to have the residue of 
the trust fund created by that deed divided rateably between 
the balance of the debt due to them, and the balance of the 
debt due to Campbell, after the appropriation to the latter 
debt, of the trust fund created by the other deed, yet the 
plaintiff, as executor of Semple, was entitled to recover at 
law the entire proceeds of the cotton, and defendants must 
resort to chancery, to ascertain, and settle, their rights under 
the deed of trust. ‘To the charge given, and to those refused, 
the defendants excepted, and now assign them as error. 


A. R. Mannine and D. C. Anverson, for plaintiffs in error. 

1. In this State, the powers and rights of action of a trus- 
tee, such as Semple was, in respect of the trust property, de- 
volve not upon his executors or administrators, but upon his 
successors ; for our statutes provide an easier and prompter 
mode of constituting such successor, and of making him a 
party to a pending suit, than an executor or administrator. 
Clay’s Dig. 581, tit. Trustees; Id. 350, § 32, 33; Bank of 
Ala. v. Smith, 6 Ala. R. 75; Colburn v. Broughton, 9 Ala. 
R. 364. 

2. In regard to the main question, the construction of the 
trust deed, and M., M. & Co.’s rights under it: we insist that 
they are preferred creditors to the amount of $2,000, and as 
to the rest of the debt to them, are entitled to a pro rata di- 
vision of the trust fund with the sureties for the balance due 
to Campbell ; for, the fact that in a trust deed, or assignment 
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for the benefit of creditors, they are named successively, (as 
they must be if named at all) does not entitle the first in or- 
der to priority of payment. And this is true in England, even 
in respect of specialty and simple contract creditors, and 
where the assignment is of real estate. Wolstoncraft v. Long, 
1 Ca. in Chan. 32; Boazman v. Johnston, 3 Sim. 377; Brown 
v. Wier, 5 Serg. & R. 401; Stodder v. Toulmin, 10 Ala. R. 
824. 

3. If entitled to the proceeds, or a part of the proceeds of 
the cotton, (say the $2,000) as preferred creditors, M., M. & 
Co. might, if the trustee had the money, recover it of him in 
indebitatus assumpsit, for money had and received. Of 
course, then, they may retain it, being in their hands. Hitch- 
cock v. Lukens & Son, 8 Por. Rep 333; Brown v. Wier, 5 ° 
Serg. & R. 401. Moreover, a trustee (supposing plaintiff to 
be such in regard to the money) cannot sue the cestui que 
trust for it, if the latter is entitled to the possession. Arm- 
strong v. Peirce, 3 Bur. 1898; Newman v. Montgomery, 5 
How. (Miss.) R. 742. 

4. Could the plaintiff below, under the peculiar circum- 
stances of this case, bring his suit in a court of law? The 
deed under which he claimed title, his own necessary evi- 
dence, showed that a former one conveying a large amount 
of property to secure payment (for the benefit of the sureties) 
of the debt to Campbell had been made, that this deed must 
be first closed, and the proceeds of it applied toward the pay- 
ment of that debt, before any part of the proceeds of the deed 
last made should be applied thereto; and that then, if any 
balance remained unpaid, it should come in pro rata with a 
part of the debt due to M., M. § Co. for payment out of the 
trust fund created by the second deed. 


W. M. Munpuny and H. C. Sempre, contra. 

1. The suit was properly revived in the name of William 
Armistead, executor of James Semple, deceased. See Clay’s 
Dig. 313, § 1. The statute authorizing the appointment of 
a trustee is only cumulative, and besides, Semple (trustee) 
had possession of the cotton sold in his lifetime. 

2. The doctrine of lien cannot apply, as contended for by 
plaintiffs in error, because there was no indebtedness between 
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the trustee, James Semple, and Mauldin, Montague & Co. 

It would not not have been enforced as a lien even against 

Robert B. Armistead. Jarvis, adm’r, v. Rogers, 15 Mass. R. 
389. See the case in 15 Mass. Rep. 490, in point. 

3. Mauldin, Montague & Co. cannot dispute the title of 
Semple, upon the settled rule that an agent shall not be al- 
lowed to dispute the title of his principal, and “he is not at 
liberty to say that he did not receive it for the benefit of his 
principal.” Russell on Factors and Brokers, 279; vol. 48 
Law Library. 

A. The trustee in this case could not have resorted to 
chancery. See in point, Chambers et al. v. Mauldin et al. 4 
Ala. Rep. 477. 

5. Mauldin, Montague & Co. can claim no benefit in this 
suit from their position as cestuis que trust. See to this 
point, Chambers et al. v. Mauldin et al. 4 Ala. 477; Willis 
on Trustees, 123. 

6. When a cestui que trust takes possession of slaves con- 
veyed for the security of a debt due, he becomes liable to ac- 
count for the hire. Ibid. 

7. Semple has not the power to permit Mauldin, Montague 
§ Co. to retain this money, and in that way defeat the rights 
of other creditors. Pope v. Brandon et al. 2 Stewart, 401; 
Harrison, adm’r, and Gardner, adm’r, v. Mack et al. 10 Ala. 
R. 185. 

8. The plaintiffs in error are obliged to resort to a court of 
equity, and the trustee to a court of law. See particularly, 
the case of Chambers et al. v. Mauldin et al. 4 Ala. 483, at 
bottom. 








COLLIER, C. J.—1. Whenever a trust is created, a legal 
estate sufficient for its complete execution shall, if possible, 
be implied. Lewin on Trusts, &c. 234. Under the influ- 
ence of this rule, the trustee may bring an action in a court 
of law respecting the trust estate ; the cestui que trust, though 
the beneficial, and in equity the absolute owner, is not re- 
cognized as such at law. Id. 247. If the trustee dies, his 
heir, executor or administrator, is substituted to his place, and 
will hold the property in the same character that hedid. Id. 
205; Willis on Trustees, 118. It is said the inherent tight 
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which every one has of disposing of whatever interest may 
be vested in him, subjects trust property to the alienation of 
the trustee; but the alienee takes only such estate as the 
trustee had therein, unless he were ignorant of the trust ; the 
right and interest of the trustee, will also pass by his will un- 
der general words, if not inconsistent with the testator’s 
manifest intention; and in case of no such disposition, it 
vests according to its nature, on the decease of the trustee, 
in his real or personal representative, impressed with the 
trust. Lewin on Trusts, 205; Willis on Trustees, 84; 
Dexter v. Stewart, 7 Johns. Ch. Rep. 52; Waggener v. Wag- 
gener, 3 Monr. Rep. 545. This brief view of the law is 
quite sufficient to show that the interest of Semple, the de- 
ceased trustee under the deed of 1842, passed to his execu- 
tor, and that it was competent for the latter, in virtue of the 
legislation which permits the revival of suits, to become the 
plaintiff in the action ; unless our statutes in respect to trus- 
tees have modified, or rather abrogated, the common law in 
this respect. The act of 1829 provides, that upon the re- 
moval or resignation of a trustee, the circuit court of the pro- 
per county may appoint a successor: Further, that the court 
before which any suit shall be pending, may on motion ap- 
point a trustee to prosecute or defend the same, in all cases 
where it may be necessary. Clay’s Dig. 581, $ 3, 5. The 
act of 1843 enacts that when a trustee shall die, on the ap- 
plication of any person interested in the trust estate, the re- 
gister in chancery of the proper district, shall appoint one or 
more successors in his stead, as in the case of the resignation 
of trustees. Id. 350, § 33. 

These several enactments do not in any manner impair 
the estate of the trustee—ihey are purely remedial in their 
character, investing the circuit court in one case, any court 
in the second, and the register in chancery in the third, with 
a. jurisdiction which it was competent for a chancellor previ- 
ously to have exercised. An observance of some one of these 
provisions is not indispensable to a suit already commenced, 
or to initiate it, where the estate of the trustee is such as en- 
titles his representatives to sue. Even if the court below, or 
the register, had substituted a trustee, it might perhaps ad- 
mit of serious question, whether such trustee, or the executor, 
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should have prosecuted the suit under the circumstances of 
the present case. Here the cotton growed on the plantation 
conveyed by the deed, was taken possession of by the trus- 
tee, marked with the initials of his name, and consigned to 
the defendants for sale. Under such circumstances, did not 
the title to the proceeds vest in the consignor, as soon as 
the sale was consummated, if living, and if dead, in his exe- 
cutor, subject, it is true, to subserve the purposes of the trust? 
Was it competent for the testator, after having accepted and 
entered on the execution of the trust, by disposing of the 
property conveyed to him, to surrender the trust, or discharge 
himself of it, without the consent of the cestuis que trust, or 
the direction of the court? Sheppard v. McEvers, 4 John. 
Rep. 136; Harrison et al. v. Mock et al. 10 Ala. Rep. 185. 
If this be so, must not the executor of the trustee represent 
him in the prosecution of a suit growing out of the execu- 
tion of the trust by the latter? It is not necessary to an- 
swer these questions, for what we have said will sufficiently 
show, that the present suit was properly revived in the name 
of the executor. 

2. It is an established rule, that the assent of creditors to 
an assignment in trust for their benefit, will be presumed, 
where the interest would dictate such assent; but this pre- 
sumption is repelled whenever the conditions imposed by the 
debtor are not beneficial, or he is delayed in the collection of 
his debt, his security is impaired, or he is required “to do or 
omit any thing whatever.” Elmes v. Sutherland, 7 Ala. R. 
262. But unless the deed contemplates the assent of all the 
creditors intended to be provided for, the assent of a. less 
number will, as it respects themselves, be sufficient to vali- 
date it pro tanto. Id.; Hodge v. Wyatt § Houston, 10 Ala. 
R. 271; Robinson v. Rapelye & Smith, 2 Stew. R. 86; As- 
hurst v. Martin, 9 Por. R. 566. 

The deed of 1842, as it respects the crop of cotton to be 
growed that year does not contemplate the assent of the de- 
fendants, or Hugh Campbell, but it proposed to give them 
the proceeds of it, without requiring any act to be done on 
their part. It does not provide, either directly or indirectly,’ 
that they shall delay the collection of their debts ; but leaves 
them free to adopt such legal measures as they thing proper, 
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_ and entitles them to the proceeds of the cotton, if, when re- 
alized, they shall be unpaid. In this view, the deed was cer- 
tainly beneficial to these creditors, and in the absence of 
proof, to the contrary, their assent would be presumed. If 
the defendants dissent, still the assent of Campbell will be 
sufficient to uphold the assignment for his benefit, and the 
security as it respects him, will not be impaired by their re- 
fusal to participate. 

3. There can be no question but a debtor may convey a 
plantation and slaves to a trustee as a security for the pay- 
ment of certain creditors, and provide by the same deed, that 
the proceeds of a crop planted, or to be planted, shall be ap- 
propriated by the trustee to the payment of the debts to 
which the plantation and slaves are to be devoted, or to such 
others as the grantor may designate. Ravesies v. Alston, 5 
Ala. Rep. 297; Adams v. Tanner & Horton, Id. 740; Ro- 
binson & Caldwell v. Mauldin, Montague § Co. 11 Ala. R. 
977. If the trustee, when the crop is gathered, consigns it 
to a factor, to sell and remit the proceeds, or hold the same 
subject to his order, the factor, though a creditor of the grant- 
or, cannot defeat an action for the purchase money, upon the 
ground that the crop was in an immature state, or not plant- 
ed when the deed was executed. Even if it were conceded 
that the deed invested the trustee with a mere equitable in- 
terest in the crop, until severed from the soil, when it was 
gathered and sent to market by him, his title became com- 
plete at law. This proposition is so clear as not to require 
further illustration. 

4. It has been decided, that where goods were consigned 
to a factor, for sale on commission, the law raises a contract 
to account for such as are sold, to pay over the proceeds, and 
to deliver the residue unsold on demand. Russell on Fact. 
40. It seems to be settled that a factor has a lien, and may 
retain for the balance of his general account, (Id. 192, et seq.;) 
that is, he has a right to retain that which is in his posses- 
sion belonging to his principal, until certain demands of him- 
self against his principal, are settled. Id. 193, 275. It is 
ssaid, in all cases of lien, there must be a certain and liquidat- 
ed demand, and that where the amount of the demand can- 
not be ascertained, except through the intervention of a jury, 
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there can be no lien, unless there be an express contract to 
that effect. Id. 197. Further: that a factor has no right 
of lien in respect of debts which arise prior to the time at 
which his character as factor commences, the debts in- 
curred prior to the relation of principal and factor, not being 
contracted on the faith of the money, or goods, which might 
afterwards come to the hands of the latter. Id. 199. It is 
also essential to the right of lien, that the debt in respect of 
which it is claimed, should be due from the person whose 
property the factor seeks to retain. Id. 200. As a general 
rule, it is said to be settled, that an agent shall not be allow- 
ed to dispute the title of his principal, and that after receiv- 
ing money in that capacity, he is not at liberty to say that 
he did not receive it for the benefit of his principal, but for 
that of some other person. ‘This rule applies to a factor who 
sells goods for his principal, and receives the money for them. 
Id. 279. See also, Morse v. Woods, 5 N. H. Rep. 297. 

This brief notice of the law, which is well supported by 
adjudged cases, may suffice to show that the defendants have 
no lien upon the proceeds of the cotton consigned them by the 
plaintiff’s testator, to satisfy their demand against R. B. Ar- 
mistead. ‘The conveyance of the crop planted, and to be 
planted in 1842, and the gathering it and subsequent pos- 
session by the testator, under the deed, invested him with 
the legal title, against which the defendants could not assert 
a lien, upon the ground that the grantor was indebted to 
them on demands originating previous to the execution of 
the deed. These conclusions are an obvious sequence from 
the facts, and are sufficiently illustrated by what has been 
already said. 

5. We have already seen, that the crop to be grown upon 
the plantation conveyed, was assignable, and the facts show 
the plaintiff’s testator had the legal right to it; this being as- 
sumed, we can perceive no ground on which the defendants 
can maintain the right to set off their demand against the 
grantor. Inthe demands of the respective parties, mutuality 
is wanting. Babing. on Set Off, 8. The defendants do not 
pretend that the plaintiff is their debtor, while the latter has 
shown that they have received money to which he is legally 


—— 
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entitled. The defence wants an indispensable element—a 
demand on which the defendants can maintain an action a- 
gainst the plaintiff. It may be, if the proceeds of the cotton 
had been accounted for and paid over, then the defendants 
might have sued in assumpsit for the proportion to which they 
were entitled under the deed, if the plaintiff refused to pay 
them ; but in order to create a liability on the part of the 
plaintiff, for which he was thus chargeable, he should have 
received the money. 1 Archb. N. P. 123 to 125; Crawford 
v. Simonton, Ex’r, 7 Port. Rep. 110; Bell v. Horton, 1 Ala, 
Rep. 413. In Tucker v. Tucker, 4 B. & Ad. Rep. it was 
held, that in an action by a trustee, the defendant cannot set 
off a debt due to him from the cestut que trust. So it has 
been decided in an action by the husband, the defendant can- 
not set off a debt due to him by the wife dwm sola, although 
the action be upon a note given to the wife after marriage. 
Borough v. Moss, 10 B. & C. Rep. 558; Wood v. Akers, 2 
Esp. Rep. 596. And inan action against the husband alone, 
he cannot set offa debt due from the plaintiff to his wife dum 
sola. Paynter v. Walker, Bul. N. P.179. Norcan the ben- 
eficial holder of paper, without an indorsement investing him 
with the right to sue thereon in his own name, set it off to 
an action against him by the maker. Wade v. Tinkler, 16 
East’s Rep. 38. See also, President, &c. v. Ogle, Wright’s 
Rep. 281; Porter v. Morris, 2 Harring. R. 509; Gant v. 
Bowie, adm’r, 2 H. §& Johns. Rep. 233; Hall’s Adm’r v. 
Creswell, 12 G. & Johns. Rep. 36. These citations are so 
pertinent, and establish so satisfactorily that the debt sought 
to be set off must be due by the plaintiff, that we will add 
nothing more on this point. 

The doctrine of recoupment cannot be applied, so as to 
allow the deduction of the defendant’s demand against R. B. 
Armistead, from the proceeds of the cotton they sold upon 
the account of the plaintiff’s testator. When the demands 
of both parties spring out of the same contract or transac- 
tion, the defendant may recoup, although the damages on 
both sides are unliquidated ; but there can be no recoupment 
by setting up the breach of an independent contract on the 
part of the plaintiff. Hatchett & Bro. v. Gibson, 13 Ala. R. 
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587. ee the case before us, the indicbeotuaan of the grantor 
in the deed of 1842, does not grow out of the contract be- 
tween the plaintiff’s testator and the defendants, by which 
the latter undertook to sell the cotton, account for and pay 
over the proceeds. It has no connection with it, and there 
is no obligation upon the plaintiff to discharge it, unless he 
shall acquire the means under the deed, for that purpose. 

Whether the fact that the sale of the land was made on a 
credit as to the greater part of the purchase money, will ben- 
efit or prejudice either of the creditors provided for by the 
deed of 1842, in the view we have taken of the case, is an 
immaterial inquiry at this time. 

It cannot be assumed, from the evidence recited in the bill 
of exceptions, that the defendants are entitled to a lien upon 
the proceeds of the cotton crop, irrespective of the deed, for 
the payment of the amount of the bill they had accepted. A 
mere confidence or expectation that their liability should be 
thus met or re-imbursed, was certainly not sufficient to take 
from the drawer of the bill the right to make an adverse dis- 
position of his crop; at least in a court of law. 

The question whether either of the creditors are preferred 
to the other, or whether they are to be paid pari passu, need 
not be here considered ; for however determined, the plain- 
tiff’s right to recover in this action will not be affected. We 
will not stop to scan all the legal assumptions of the circuit 
judge in the charges refused and given, as his conclusions, 
when applied to the present case, are correct. Without ex- 
tending this opinion by further remarks, we have but to add, 
that the judgment is affirmed. 
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FOSTER v. STAFFORD. 


1. An indorser of a note, agreed in writing, on the back of the note, “I bind 
myself,and my representatives, not to take advantage of the statute, by 
whichfindorsers are relieved from liability after the first court, ensuing the 
maturity of the note.” Held, that the true interpretation of this contract, 
was, that the indorser dispensed with the bringing of suit, to the first court 
to which it might be brought, and with the prosecution of the maker to 
insolvency, as required by the statute of 1828, and that its terms could 
not be varied by parol proof. 


Error to the Circuit Court of Tuscaloosa. Before the 
Hon. T. A. Walker. 


Assumpsit by the defendant in error as indorsee, against 
the plaintiff in error as indorser of a promissory note. For 
the facts of the case see the opinion of the court. 


E. W. Peck, for the plaintiff in error. 

In the case of Bates v. Ryland, 6 Ala. 668, 671, it is de- 
cided, that two conditions are imposed on the holder of a 
note, not payable in bank, before an indorser can be charg- 
ed. 1. A suit to the first court after maturity, or indorse- 
ment, must be brought against the maker. 2. That the 
maker shall be prosecuted to insolvency. If the first of these 
conditions be waived, the holder is in no manner relieved 
from acompliance with the second. If the first of these con- 
ditions be waived, the question arises, when must the second 
be performed? That is, when must suit be brought by the 
holder? I answer, within a reasonable time after the first 
court has passed ; or if the indorser wishes to hasten the hold- 
er, in such case the holder would be bound to sue, on the 
request of the indorser, and with reasonable diligence prose- 
cute the maker to insolvency—if he neglect in the one case, 
that is, to sue within a reasonable time, or refuses in the 
other, that is, to sue on request, the indorser would be dis- 
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charged. See the case of Bradford v. Bishop, at this term, 
and the cases there cited. 

I refer the court to the following cases on the subject of 
irregular indorsements. 5 Ala. R. 380; Jordan v. Garnett, 
3 Ib. 610; Pollard v. Murrell, 6 Ib. 661; Ib. 749; 11 Ib. 
634. 




















P. & J. L. Martin, contra. 

1. To fix the liability of an indorser of assignable paper, 
such as the note in controversy, two conditions are to be per- 
formed—the first, that he bring suit to the first court of the 
county of the residence of the makers. Second, that he pro- 
secute the same to a return of “no property found,” on the 
execution. 

2. If by the agreement of the indorser, the first requisition 
of the statute is waived, the indorsee, although required to 
perform the second condition, before the liability becomes so 
fixed as to enable him to maintain an action against the in- 
dorser, yet that he may perform that condition at any time 
within his own discretion. See Bates v. Ryland, 6 Ala. R. 
668. 

3. That the indorsee is under no obligation to bring the 
suit necessary to fix the liability of the indorser, upon his re- 
quest to do so, either in writing or otherwise. That the in- 
dorser does not occupy the position of a security, and hence 
is not entitled to the benefit of the statutory, or the common 
law right, to demand that suit be brought against the maker 
of the note, or that he will be discharged. See 2 Ala. Rep. 
689. 

4, Having waived the prompt course of fixing his liability 
required by the statute, the indorser cannot complain of the 
delay of the indorsee to do so; and if he apprehend danger 
of the insolvency of the makers of the note, his plain course 
is, to pay the indorser the money, and proceed with the col- 
lection himself. He stands in the condition of an indorser of 
commercial paper, after his liability is fixed by protest and 
notice. It has been decided by this court that one occupy- 
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ing that situation, although an accommodation indorser, can- 
not compel the holder to sue any of the parties to the bill. 
3 Ala. R. 610; Ib. 648; 2 Ala. 689, 306, 736; 4 Ala. 394, 


dissenting opinion C. J.; 5 Ala. 380; 6 Ala. 668, 420. 











CHILTON, J.—The plaintiff in error indorsed the note 
made by Donoho & Payne to him, for $480 07, to the de- 
fendant, in consideration of the sale of a slave, and at the 
time of indorsing the same, made this further agreement on 
the back thereof. ‘I bind myself, and my representatives, 
not to take advantage of the statute by which indorsers are 
released from liability after the first court ensuing the matu- 
rity of this note. (Signed,) J. J. Foster.” The note was 
so indorsed on the 20th January, 1842, and fell due the day 
following. The indorsee did, not sue upon the note until 
the 8th of March, 1845; obtained judgment on the 22d Sep- 
tember of that year, and caused execution to be duly return- 
ed “no property found,” &c. A witness introduced by 
plaintiff in error, proves that at the time of the indorsement 
said plaintiff agreed’ with Stafford, that he would take no ad- 
vantage of him, if he did not sue the makers to the first 
court. The proof conduced to show that in September, ’42, 
the plaintiff in error urged Stafford to collect said note. 
That Stafford then demanded payment of the makers, and 
received one hundred dollars upon the same. It was further 
proved by the admission of Stafford, that in the spring of 
1843, and the fall of the same year, the plaintiff in error in- 
structed him to sue upon said note. The makers ofthe note 
were shown to be able td pay the same, after such instruc- 
tion to sue was given. ‘That they were solvent up to the 
spring of 1845. This being all the proof, the court was ask- 
ed to charge the jury, that if they believed all the evidence, 
their verdict should be for the defendant below. This 
charge was refused, and the court charged, if they believed 
the evidence offered by the defendant below, it constituted 
no defence to the action. ‘To the refusalto give the charge 
asked, and to the charge given, the plaintiff in error except- 
ed, and assigns the same for error in this court. 
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~ What is the effect of this contract of indorsement? In ev- 
ery regular indorsement under the statute, the law makes 
the liability of the indorser to depend upon two conditions. 
Ist. The indorsee must sue the makers to the first court to 
which the suit can be brought. 2d. There must be an exe- 
cution returned no property found, &c. In Bates v. Ryland, 
6 Ala. Rep. 667, it was held, the waiver of the first of these 
conditions did not relieve the holder from a compliance with 
the second. Anterior to the passage of the act of 1828, in- 
dorsed promissory notes were placed upon a footing with 
inland bills of exchange. Digest, 381, $6. In lieu of de- 
mand and notice, the act of 1828, (Dig. 383, § 12,) imposes 
the conditions above referred to, and enacts that notice of 
non-payment shall only be required on bills of exchange and 
notes payable in bank, so that if the plaintiff in error has 
waived both the conditions which the act of 1828 imposed 
upon the assignee as pre-requisites to his right to recover, he 
is not entitled to notice of non-payment on the part of the 
makers, but is liable to the same extent he would have been 
under the law merchant, if he had waived demand and no- 
tice. Woodcock v. Campbell, 2 Porter’s R. 456. The ma- 
terial question in this case, and the one upon which the cor- 
rectness of the judgment depends, is this—did the plaintiff 
in error, by the indorsement above copied, waive the per- 
formance of both the conditions required by the statute to 
fix his liability? If he did, satiate of the circuit court 
is clearly correct. 7 
It is an elementary and familiar principle of law, that 
where a written instrument is;anambiguous in its terms, pa- 
rol proof shall not be received to vary it. This rule has its 
exceptions, as in cases of fraud, mistake, &c., but. none of 
the exceptions apply in the present case. The court then 
might very properly have disregarded the parol proof of Do- 
noho, (the witness, ) as to the terms of the contract of indorse- 
ment, and have looked aloue to the written agreement. Du- 
prey v. Gray, Minor’s Ala. R. 357; Ib. 270; Ib. 363; 3 
Stew. R. 140; 5 Por. 498; 1 Ala. 161; Ib. 436 ; 2 Ib. 280; 
5 Ib. 521; 3 Phil. Ev. C. & H. Notes, 1460. 
Laying out of view the parol proof, which says the agree- 
ment on the part of the plaintiff in error was, to waive the 
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statutory requisition of bringing suit to the first. court, se 
looking alone to the written contract, it is, we think, ¢ 
clear to admit of serious controversy, that the party satel 
both the conditions imposed by the statute. The language 
s, “I bind myselfand my representatives not to take advan- 
tage of the statute.” What statute? “The statute by 
which indorsers are released from liability after the first court 
ensuing the maturity of this note.” .The only plausible 
question upon this indorsement is, whether it sufficiently de- 
scribes the statute, the benefit of which is waived. We 
think it does, and that the plaintiff in error bound himself to 
dispense with the bringing of suit to the first court to which 
it might be brought, and with the prosecution of the makers 
of the note to insolvency, as required by the statute of 1828, 
which is the only one applicable to the case. Had Foster, 
by the agreement, waived the statute only so far as respect- 
ed the sueing to the first court, then, under the decision of 
Bates v. Ryland, above referred to, the defendant in error 
would have been required to prove he had complied with 
the other condition, viz: that he had used due diligence 
thereafter in prosecuting the makers to insolvency. The 
case of Bradford v. Bishop, at the present term, would then 
have been applicable upon the question of diligence. But 
to allow the plaintiff in error to defeat a recovery by invok- 
ing the aid of a statute, of which, by a valid contract, he has 
expressly stipulated he will not take advantage, would be to 
disregard the agreement, as vias as, the plain behests of both 
law and morals. 

In Bates v. The Branch Bunk at Mobile, 2 Ala. Rep. 689, 
it was held, that an indorser isnot a surety within the mean- 
ing of the act for the relief of sureties, (Clay’s Dig. 532, § 6,) 
nor entitled to the benefit of that law, although he may have 
indorsed for the accommodation of the maker, so that no 
benefit can be claimed under this statute by the plaintiff in 
error, for the failure of Stafford to sue when instructed. But 
if the indorser was to be held as a security, the view we have 
taken of the agreement, is a full answer to the want of dili- 
gence, inasmuch, as by the terms of the contract, such suit 


was dispensed with. 
We have not deemed it important to notice the various 
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decisions of this court, made upon irregular or imperfect in- 
dorsements, as the view we take of this case renders them in- 
applicable. 


Let the judgment of the circuit court be affirmed. 


BROWN v. LANG, Avpm’x. 


1. An administratrix, and co-distributee of an estate, having wasted, and 
misapplied a considerable portion of the assets, conveyed by deed, all her 
right, title, and interest in the estate, to her children, and co-distributees. 
A judgment creditor of the administratrix, filed his bill for an account and 
settlement of the estate, and praying that the deed be set aside, and the 
share of the administratrix in the estate be subjected to the payment of 
his judgment. Held, that inthe absence of fraud, the co-distributees, had 
under the deed, a prior lien on the share of the administratrix as distribu- 
tee, to the lien of the creditor. 


Error to the Court of Chancery sitting at Mobile. Before 
the Hon. A. Crenshaw, Chancellor. 


Tue bill was filed by the plaintiff in error, and alledges, 
that at the request of Willis Lang, of the firm of Lang & 
McRae, he became the indorser of a note for the sum of 
$1,225 for the said firm. ‘That before the maturity of the 
note, Willis Lang died, and at the instance of Catharine 
Lang, he indorsed, for the renewal of the said note in bank. 
That suit was brought thereon against himself and Mrs. 
Lang, and judgment obtained, which he has been compelled 
to discharge. 

The bill then charges that Catharine Lang, has adminis- 
tered on the estate of Willis Lang. That the value of the 
personal estate was $13,071, besides a considerable real estate. 
That the administratrix has made no settlement, but it is 
charged in the bill, that the estate is ample to pay off all the 
debts, and leave a large sum for distribution. That a judg- 
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ment which he has obtained against Mrs. Lang, has been re- 
turned no property found, and that to avoid the payment of 
this debt, and prevent it from being a charge against the es- 
tate, has by deed conveyed to her children, the heirs of Wil- 
lis Lang, all her right, title, and interest in and to the estate 
of her late husband, and charges the deed to be fraudulent 
and void. It is also alledged that McRae, the partner of 
Lang, is insolvent. That Mrs. Lang refuses to settle in the 
orphans’ court, that the amount of her share of the estate 
may be ascertained. The prayer of the bill is, that she be 
required to state the account, and that her portion of the estate 
be subjected to the payment of his debt—that the deed to her 
children be set aside. The children are made parties to the 
bill, together with the administratrix. 

The administratrix, and the other defendants, deny that 
she is entitled to any portion of the estate. That she has 
wasted, and misapplied the assets, and is indebted to the es- 
tate upwards of $10,000, which is more than her share of the 
estate. They deny all fraud in the execution of the deed, 
and insist that it was made to secure them against loss from 
the waste of the assets by the administratrix. The answers 
contain an account of the assets, expenditures, &c. 

The court considered the lien of the distributees as supe- 
rior to that of the complainant, and offered the complainant 
an account, to ascertain the interest of Mrs. Lang in the es- 
tate, but declined to set aside the deed until such account was 


taken. 
This decree is now assigned as error. 


Puruirs, for plaintiff in error. 
Locxwoop, contra. 


COLLIER, C. J.—The bill substantially alledges, that the 
estate of the intestate, Willis Lang, can pay off all demands 
against it, and leave a large fund for distribution among those 
entitled by law ; that the administratrix could have paid the 
complainant’s judgment, and received a credit therefor in the 
settlement of the estate, but instead of doing so, she has put 
him at defiance, and conveyed all her interest in the estate to 
her children, by a deed, in which the only consideration re- 
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cited is “love and affection.” It is averred that this deed is 
fraudulent, and was intended to protect the share of the ad- 
ministratrix in the estate against the complainant and other 
creditors. The bill prays that the administratrix may state 
an account with the intestate—that the deed be set aside, 
and such relief as is appropriate be granted. 

The administratrix and her co-defendants deny that she is 
entitled to any share in the estate; affirm that she has wasted 
or misapplied the assets beyond the amount of her interest ; 
and that the other distributees have a lien upon the portion 
which she would have been entitled to, if she had properly 
administered—deny that the deed referred to in the bill was 
intended as a fraud upon the complainant or any one else, but 
insist that it was designed as an indemnity to the beneficia- 
ries therein named, for the waste of the administratrix. The 
answer of the administratrix states the assets of the estate, 
receipts, disbursements, &c. 

The answers we see contain a denial of all fraud in the re- 
linquishment by the administratrix to her children of her in- 
terest in her husband’s estate, and are equally explicit in de- 
nying, that irrespective of the deed, she would be entitled to 
any portion of it, upon final settlement with the orphans’ 
court. Conceding that the consideration of “love and affec- 
tion” would not support the deed as against the Bank of Mo- 
bile, the original creditor, and that the complainant having 
paid the debt as a surety, is entitled to stand in the same sit- 
uation as the bank did: and still upon the bill, answer ‘and 
exhibits, the court of chancery could not assume that the ad- 
ministratrix was entitled to a fuli distributive share of her 
husband’s estate, and refer it to the register to ascertain the 
amount of the complainant’s demand. ‘This conclusion is 
negatived by the answers, and thus far they are responsive, 
and in the absence of proof, must be taken as true. We may 
then place out of view the deed, without stopping to inquire 
whether it can be supported by proof of a valuable considet- 
ation, and rest the decree of the chancellor upon the para- 
mount lien of the co-distributees of the intestate’s estate, upon 
the share of Mrs. Lang. 

When this case was here at a previous term in a different 
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form, we said that the plaintiff might in equity coerce a set- 
tlement of the intestate’s estate, cause its division and distri- 
bution, and obtain a decree for the appropriation of the inter- 
est of-the administratrix to the extent of his advance. “If 
upon the settlement, nothing should appear to be due to the 
administratrix, although she may have wasted the estate, the 
plaifitiff would not be entitled to recover any thing: the 
more especially as the sureties in. her administration bond, 
who are entitled to equal favor, would be answerable for es 
default. This conclusion is enforced by the consideration 
that the intestate’s estate was not the debtor of the plaintiff, 
but its administratrix was, and through her only, as its distri- 
butee, can it be resorted %.”” The concession of this equita- 
ble right was made upon the hypothesis that Mrs. Lang was 
‘insolvent, or rather had no estate that could be reached by 
execution—a supposition which seems to be founded in truth. 
Brown v. Lang et al. 4 Ala. Rep. 50. 

The judgment in favor of the plaintiff gave him no lien 
upon the unascertained share of Mrs. Lang in the estate of 
her deceased husband. His rights could only be asserted in 
equity, and a lien could not attach in his favor, until after the 
institution of his suit in that forum. Whether the sureties 
in the bond of the administratrix are solvent and able to re- 
spond for her default, is an immaterial inquiry; for however 
this may be, even if the other distributees, as such, have no 
rights superior to the plaintiff’s, they may interpose the claim 
of the sureties that the estate shall be legally administered, 
and prevent a recovery, unless the amount wasted shall be 
first replaced.”” But we would remark, by the way, that we 
are by no means sure that the distributees may not rest their 
lien upon their right to insist upon a proper administration, 
irrespective of the interest of the sureties. 

We need not stop to inquire what credence should be ac- 
corded the exhibits which accompany Mrs. Lang’s answer, 
showing the real and personal estate of her intestate—the re- 
ceipts, disbursements, &c. This question will arise before 
the register, and may come before the chancellor, upon ex- 
ceptions to the report ; and when it has been definitively ad- 
judicated in the primary court, can be here revised. 

In this view of the case, we cannot conceive, upon what 
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grounds the chancellor could have decided that the distribu- 
tive share of Mrs. Lang was primarily liable to satisfy the 
plaintiff's judgment. It was perhaps questionable whether, 
as the gravamen of the bill was denied by the answer, it 
should not have been dismissed ; but upon this question, we 
do not even intimate an opinion. We think, however, that 
upon the case as presented, no decree could have been made 
more beneficial, than that before us; and it remains but to 
add, that it must be affirmed. 











SCHAEFER v. ADLER AND. BROTHER. 


1. A statement in an appeal case, brought against au indorser, which al- 
ledges, that F. Schaefer, the payee, indorsed the note to the plaintiffs, that 
they sued the maker thereon, within thirty days after its maturity, reco 
vered a judgment in that suit, on which a fiert facias was issued, and 
placed in the hands of a constable of Talladega, (the county of the maker’s 
residence,) which has been returned uo property found, is sufficient. 

2. When the maker of a note, in the suit against him, yields to the jurisdic- 
tion, it is a waiver of any irregularity, which may exist, and the indorser 
of the note, when sued on his endorsement, cannot take advantage of it. 


Error to the Circuit Court of Talladega Before the Hon. 
G. W. Stone. 


Tue suit was commenced before a justice of the peace, by 
the defendants in error, against the plaintiff in error, as en- 
dorser of a sealed note, made by one Jesse Moody. They 
obtained judgment before the justice, and he appealed to the 
circuit court. In that court the plaintiffs filed a declaration, 
in which they alledged, “that they held a sealed note, in 
words and figures, substantially as follows. One day after 
date, I promise to pay Dr. F. Schaefer, thirty -two dollars, 
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twodollars, for value received ; witness my hand and seal, 
this 18th Dec’r, 1847. Jesse Moody, (seal.) Which said 
sealed note was endorsed by said payee as follows—Fr. 
Schaefer ; and was by him then transferred, and delivered 
to plaintiffs. And the plaintiffs then brought suit on said en- 
dorsed note, against said Jesse Moody, within thirty days 
after the same became due, and payable, and prosecuted said 
suit to judgment, and execution, by writ of fieri facias, was 
sued out, and placed in the hands of a constable of Tallade- 
ga county, being the county of the residence of said Moody, 
and was by him returned no property found in my county. 
In consideration whereof, the defendant became liable,” &c. 

The defendant demurred to this statement, and his demur- 
rer being overruled, he pleaded the general issue. The plain- 
tiff then, in addition to the note, and endorsement, produced 
the proceedings iu the warrant against Moody ; from which 
it appeared, that the warrant was not served on Moody, but 
was returned endorsed, “ I accept service of the within, Jesse 
Moody.’’ Judgment was rendered against Moody by de- 
fault, and the justice who rendered the judgment, testified 
that Moody signed the acceptance of service of the warrant, 
but no proof was made before him, of the acceptance by 
Moody of the service of the warrant. The return of no pro- 
perty, on the execution against Moody, was also proved. 

The defendant moved the court to charge, that this testi- 
mony was not sufficient to authorize a recovery against the 
defendant, which the court refused to give, and he excepted. 
This is now assigned as error. 








Rice and Morean, for plaintiff in error. 

1. A declaration is defective, which sets forth that, the 
plaintiffs “ hold a sealed note,” executed by Jesse Moody to 
‘Dr. F. Schaefer,” and “ endorsed by said payee as follows, 
‘fr. Schaefer’ ’’, but does not show who is the defendant, nor 
whether the suit is against the maker or endorser, nor wheth- 
er the defendant upon whom process was served, ever did 
make or endorse the note. 

2. On demurrer to such a declaration, the court cannot in- 
fer that the defendant upon whom process was served, is the 
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same man who was the payee and endorser of said note, 
especially when there is no averment of such identity. De- 
sha, Sheppard & Co. v. Stewart, 6 Ala. R. 852. 

3. A declaration against an endorser of a note, is defective, 
if it does not show “the issuance and return of the execu- 
tion against the maker, before the commencement of the ac- 
tion.” 4 Ala. 534. 

4, As against an endorser, a judgment against the maker is 
void, when it is rendered without service of process, and 
without any proof made at the rendition of such judgment, 
that service of process was accepted bythe maker. The 
judgment being void when thus rendered, cannot be made 
valid by proof submitted on the trial against the endorser, 
that the maker did accept service of the process—as this 
only shows that the proof of acceptance of service could have 
been made. Spence v. Rutledge, 11 Ala. Rep. 561. 

5. A judgment rendered by a justice of the peace in Tal- 
ladega, on the 25th of December, 1847, on the mere endorse- 
ment on the process, of acceptance of service by the maker, 
on the 22d day of December, 1847, is wholly void, and can- 
not charge an endorser. Pamphlet acts of 1839-40, p, 137. 








Nicks, contra.—The statement or declaration filed ina 
case commenced before a justice of the peace, and removed 
into the circuit court by appeal, is not subject to the technical 
rules of pleading: so a statement in such case need not be 
laid with a venue, nor do more than show in general terms, 
the cause of action sued upon, and breach. Hawks v. Hen- 
son & Patterson, 4 Porter’s R. 509. 

2. The statement in this case, sets out the note ; avers its 
endorsement and transfer, that the maker was prosecuted to 
insolvency in a suit commenced within thirty days ; and in 
consideration of the premises, the defendant became liable to 
pay, and promised to pay, but that he has failed and refused 
to do so. 

3. The case was carried to the circuit court by defendant: 
the warrant, the judgment in the justice’s court, the appeal 
bond, all show that F. Schaefer was the defendant. 

4, A judgment recovered against the maker of indorsed pa- 
per, in asuit commenced within thirty days, (when under a 














726 ALABAMA. 
____Schaefer v. Adler and Brother. 

justice’s jurisdiction,) and a fiert facias returned by the pro- 
per officer, ‘no property found,” are the only material mat- 
ters to fix the liability ,of the indorser. Clay’s Digest, 383, 
§ 16. 

5. Ajudgment until reversed, is as between the parties to 
it, and upon the matters determined as a plea, or bar, or as 
evidence, conclusive. ‘Trustees of the University of Ala- 


bama v. Keller, ex’x., 1 Ala. Rep. 406. 











COLLIER, C. J.—It is certainly true that the statement 
of the cause of action which the statute requires to be filed, 
where a cause is removed by appeal from a justice of the 
peace to a higher court, need not be as precise’and complete 
as a declaration, in alledging all the facts of which the de- 
fendant’s liability is predicated. Hanks v. Hinson & Patter- 
son, 4 Port. R. 509. In the case at bar, the bill single de- 
signates its payee as “ Dr. F’. Schaefer,” and the statement 
alledges that “ Fr. Schaefer,” the payee indorsed it, that the 
indorsees sued the maker thereon within thirty days after its 
maturity, recovered a judgment in that suit, on which a fiers 
facias was issued, and placed in the hands of a constable 
of Talladega, (the county of the maker’s residence,) 
which had been returned “no property found.” The mere 
recital of the statement is quite sufficient to show that it is 
unexceptionable—in fact it is a full disclosure of the plain- 
tiff’s ground of action, and is more special than is usual, or 
perhaps strictly necessary in such cases. Ifa special answer 
to the objections of the plaintiff in error be necessary, it may 
be answered, first, the statement explicitly shows, that the 
payee and indorser are the same individual: second, that it 
must be intended, that the execution against the maker was 
issued and returned before the institution of the suit against 
the indorser, and the allegation throws upon the plaintiff the 
onus of proving it: third, as tothe maker’s residence in Tal- 
ladega, when the suit was brought, the statement required 
the plaintiff to show, that it was instituted in the proper 
county. ‘The conclusions seem to us to be axiomatic, and 
we will not amplify this opinion by attempting to illustrate 


them. 
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~ In respect to the objection that there was no proof made 
before the justice of the peace, that the acknowledgment of 
service indorsed on the warrant against the maker was gen- 
uine, it may be answered, that the omission to prove that 
fact could not in any manner affect the validity of the judg- 
ment, even in a direct proceeding at the suit of the maker. 
Appeals from justices of the peace are directed to be tried de 
novo, and it would be altogether competent to sustain the 
judgment of the justice, in the appellate court, by proving 
the warrant was served, or its service acknowledged as the 
indorsement imports. Ifthe maker admits himself properly 
in court, it cannot be allowable for the indorsee to insist that 
he was not, or require the fact to be proved ; and in making 
such proof, the defendants did even more than the law re- 
quired. 

We will not stop to inquire, whether the time intervening 
the issuing or serving, and the return of the summons a- 
gainst the maker, was as long as the law prescribes ; for how- 
ever this may be, an irregularity in this respect is not an in- 
curable defect, even as between the parties ; and if the maker 
had notice, and yielded to the jurisdiction of the justice he 
will be taken to have waived the irregularity. The defend- 
ant, the ‘indorser, cannot certainly raise the objection, as it 
does not render the judgment a nullity. From this view it 
results, that the judgment of the circuit court is affirmed. 


, 
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ROUSE & MARSH v. JAYNE, usr, &c. 


1, The statute of 1841, authorizing the replevy of a boat seized under admi- 
ralty* process. is not a repeal of the act of 1836, on the same subject. The 
latter act authorizing all persons to intervene, as claimants ; whilst the act 
of 1841 provides the mode in which the owner may obtain possession of 
the boat. 
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2. The sheriff may take bond, with condition to deliver the boat, on the first 
day of the term, and if then delivered, the sheriff is not required to retain 
the boat in his custody, but may receive a new stipulation, and re-deliver 
the boat. 

3. The stipulators cannot object, that by the condition of their bond, it 
might be discharged, either by the payment of the judgment, or the return 
of the boat. 

4. The rendition of a judgment against the stipulator, is an incident to the 
principal cause, though the bond may not be in conformity with the sta- 
tute, if it is good as a common-law obligation. 








Error to the County Court of Mobile. 


Te defendant in error commenced a suit by libel against 
the steamboat Norfolk. The sheriff seized the boat in vir- 
tue of the writ, and released it upon a bond being executed 
by Augustin E. Rouse, the master, with surety, upon condi- 
tion that the bond should be void, if the obligers delivered 
the boat to the sheriff on the first Monday of July, 1845, or 
pay and satisfy such judgment as should be rendered in said 
libel suit. 

The sheriff returned the seizure of the boat, the execution 
of the above described bond, and that the boat had been de- 
livered to him pursuant to the condition. He further re- 
turned, that on the 7th July, 1845, he took a bond for the 
forthcoming of the boat on the 3d Monday of July, 1845, 
which bond he returns. 

The bond so returned was executed by A. E. Rouse, and 
Jacob §. Marsh, the plaintiffs in error, payable to the plaintiff 
in the suit, conditioned to be void, if they returned the boat 
to the sheriff on the third Monday of July, 1845, or paid and 
satisfied such judgmeut as should be rendered on the libel. 

At the November term, 1845, of the county court of Mo- 
bile, the court rendered judgment in favor of the plaintiff, 
for $298 94, and condemned the steamboat, her tackle, &c., 
for the payment of the same ; and reciting that the plaintiffs 
in error had entered into a stipulation for the forthcoming of 
the boat, ordered and decreed, that execution be issued a- 
gainst them for the payment of the judgment, and costs. 

This decree is now assigned as error. 
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~ P, Pues and O. 8. Jewerr, for plaintiff in error. 

1. No judgment could be rendered against the plaintiff in 
error, because the bond taken by the sheriff was different 
from that prescribed by statute, viz: 1. There were two 
conditions to the bond taken, whereas the statute prescribes 
but one. 2. The boat was not replevied by the owner, but 
by strangers. 3. The bond was taken by the sheriff with- 
out an order of court. 4. The bond was taken at q time 
when the sheriff had no power to take any bond. Clay’s 
Dig. 140, § 28. 

2. If the bond taken by the sheriff was good, it might be 
enforced at common law, but not in this summary manner— 
it was not a stipulation. Sewall v. Franklin et al, 2 Porter, 
493 ; Johnson v. Merriwether, 3 Call, 454; Hooe v. Tebbs, t 
Munf. 500. 

3. If this was a stipulation, and the bond differed from 
that prescribed by statute, the county court of Mobile coun- 
ty could not enforce it by giving judgment against the plain- 
tiffs as stipulators—for that court doesnot exercise admiralty 
jurisdiction ; but merely in enforcing the liens given by sta- 
tute against boats, proceeds in the manner of an admiralty 
court. It is by virtue of its general admiralty jurisdiction, 
that the federal district court can deliver property on bail. 1 
Gallison’s R. 145; Sewall v. Franklin et al. 2 Porter, 502; 


2 Dal. 118. 


J. F. Apams, contra. 

The meaning of the statute, requiring the condition of the 
bond to be, the delivery ‘within the time required by the 
act,’’ is not, as we think, before the first day of the court, 
but within ten days after the rising of the court,. within 
which he is to sell. 

There seems to be no objection on principle, to the taking 
of a second bond, after a surrender on the first. Non constat 
but that Rouse, and Marsh, were given by the owner, as his 
securities. It might not be necessary for the owner to sign 
the bond himself. And moreover, non constat but that 
Rouse was the owner. A precise conformity of the bond to 
the statute not necessary. 8 Ala. 527. 
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~ COLLIER, C. J.—By a statute passed in 1836, a lien is 
given to persons furnishing materials, §c., for the use of any 
steamboat, &c., to the owner or consignee of goods, &c., re- 
ceived on a steamboat, &c., and not delivered, and the mode 
of enforcing such lien shall be by proceeding in the nature of a 
libel against such steamboat, &c., in any court having jurisdic- 
tion of the amount due; “on which the clerk of the court shall 
issue gn order of seizure, directed to the sheriff, or other offi- 
cer of said court, who shall thereupon seize the said boat, her 
tackle, apparel and furniture ; but the claimants of such boat _ 
may replevy, on entering into a bond with sufficient securi- 
ty to pay such judgment as shall be rendered on said libel ; 
and a trial shall be had at the first term after such boat is 
seized.” Clay’s Dig. 139, $ 22 to 24. In 1841, an amen- 
datory act was passed upon the same subject, which declares 
that the previous enactment was applicable to justices of the 
peace, and that they were invested with jurisdiction in such 
cases where the amount in controversy did not exceed fifty 
dollars. Further, the judges of the county court may, and 
the judge of the county court shall hold his court, on the 
first and third Mondays of each month, for the settlement of 
all cases of libels, over fifty dollars, sued out against steam- 
boats, &c. Upon a judgment being obtained in such case 
either before the county court or a justice of the peace, exe- 
cution may forthwith issue, and the steamboat, &c., shall be 
sold to the highest bidder by the sheriff or constable charg- 
ed with the process, on giving ten days notice. The next 
section prescribes the duty of the officer in paying over the 
money collected, and the mode of proceeding against him for 
a default. It also contains two provisos—1. That the libel- 
lant shall, previous to the institution of his suit make a de- 
mand of the amount due him. 2. ‘That the owner or own- 
ers of any steamboat, or other water craft, shall have the pri- 
vilege of replevying such property, by paying the sum claim- 
ed, or by giving security for the delivery of said property, 
within the time prescribed by this act.” Clay’s Dig. 140,$ 
26 to 28. 

1. We.have seen that the act of 1836, in general terms, 
provides, that the claimants of the boat seized may replevy, 
and that the condition of the stipulation shall be to pay the 
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judgment that may be rendered on the libel; while the pro- 
viso we have quoted gives to the owner of the boat the privi- 
lege of replevying, by paying the sum claimed by the libel- 
lant, or by giving security for the delivery of the boat, &c. 
The first question which presents itself is, whether the pro- 
viso in the last statute is an implied repeal of the former, in 
respect to the replevy of the boat. It will be observed, that 
the act of 1836 authorizes all persons, who may intervene 
as claimants, to enter into stipulation, and thus replevy while 
the statute of 1841 merely provides the mode in which the 
owner may obtain possession of the boat. The two enact- 
ments do not then, in this respect, conflict with each other 
—the one applying to all persons who may intervene, and 
the other to owners only, without any inhibition of the right 
to replevy by others. ‘Thus we see that the two statutes 
may stand together, and that there is an ample field for the 
operation of each. Besides, it is an acknowledged rule, that 
the repeal of a statute by implication is not to be favored, 
and its propriety is obvious, when we observe how loosely 
and inconsiderately many of our legislative acts are drawn. 
This latter remark is applicable to the statute of 1841, which 
authorizes the replevy of the boat, not only upon giving se- 
curity for its delivery, but upon the payment of the sum 
claimed by the libel, as if the latter right did not exist inde- 
pendent of legislation. 

The first act does not contemplate a stipulation, condition- 
ed to return the boat, but “to pay such judgment as shall be 
rendered on the libel ;” and if the libellant is successful in his 
suit, a decree may be rendered against the stipulators. But 
the subsequent enactment requires security “ for the delivery 
of the property within the time prescribed by the act,” and 
yet omits to prescribe any time. Perhaps the defectiveness 
of the statute might be supplied by requiring the delivery of 
the boat to answer such decree as might be rendered in the 
cause, within a definite time after the rendition of the decree, 
so as to supersede the necessity of a demand. But if a sti- 
pulation is entered into in another form, which imposes no 
other duty than the statutes contemplate, we should be unwil- 
ling to hold that no summary judgment could be rendered 
on it; the more especially as in proceedings according to 
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the course of the admiralty, the greatest liberality consistent 
with the prompt administration of justice, is always tole- 
rated. 

The act of 1841 provides, that the judge of the county 
court of Mobile shall hold his court on the first and third 
Monday in every month, for the trial of libels. Now as the sta- 
tute is silent in respect to the time when the return of a boat 
which has been replevied shall be stipulated for, we can per- 
ceive no objection, for the designation of the first day of the 
next term of the court, in the stipulation; and if it is then 
returned, we know no reason why the sheriff may not receive 
a new stipulation, without detaining it in his own custody, 
at the expense, and to the injury of one or both the litigants. 
In the case before us, the, second, like the first stipulation, 
requires the return of the boat at the term succeeding its 
date. Whether the libellants could not object that the form of 
the stipulation should have been different, we need not con- 
sider ; for however this may be, such an objection will not 
be allowed to come from the stipulators. 

Nor can it avail the stipulators, that the condition of their 
stipulation does not conform to either of the statutes, as it 
does not impose a greater obligation than the act of 1836 
provides—in fact is more beneficial to them. ‘That enact- 
ment only allows a boat which has been libelled to be replevi- 
ed by bond with sufficient surety, to pay such judgment as 
shall be rendered, &c. But the stipulation before us is not 
so stringent, for it provides an alternative condition, upon the 
performance of which the stipulators might relieve them- 
selves from the payment of that judgment; that is, the re- 
turn of the boat upon the day appointed. Until that day the 
stipulators might have discharged themselves by performing 
the alternative ; but afterwards it ceased to be operative, and 
their stipulation became absolute, or rather depended upon 
no other contingency than the recovery of the libellant. 

In Bell and Casey v. Thomas, 8 Ala. Rep. 528, we said, 
‘Jt is not important to inquire whether the bond taken is in 
precise conformity with that required by statute, for if it was 
variant from that, and could only be supported as a common 
jaw obligation, yet it is within the jurisdiction of a court pro- 
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ceeding according to the course of admiralty practice, to ren- 
der judgment on such an obligation, as an incident to the prin- 
cipalcause. The Alligator, 1 Gall. 145.” We need not, in the 
present case, go as far as this—for we have seen that the sti- 
pulation, after the failure of the stipulators to avail themselves 
of the privilege of returning the boat, made their undertak- 
ing such as the statute provides, and that term in the condi- 
tion being beneficial to them, did not affect the character of 
the obligation. 

It results from what has been said, that the decree of the 
county court is inconformity to law, and it is therefore af- 
firmed. 





GLIDDON v. ANDREWS & BROTHERS. 


1. M, executed a mortgage on several lots of !and, in Mobile, to secure the 
payment of several promissory notes, due toS A. After the execution of 
the mortgage, M sold the lots to several persons, G being the purchaser 
of one. The mortgage, and notes, were assigned to Andrews & Brothers, 
and M making default, A& B filed their bill to foreclose, and made all 
the incumbrancers parties, except G. A decree was made for the sale of 
the mortgaged premises, and at the sale, the lot claimed by G, was sold 
for $1,400—E. L. Andrews, one of the firm of A & B, becoming the pur- 
chaser. The proceeds of this sale, discharged the mortgage debt, except 
about $200. EL A then brought ejectment against G, and recovered the 
tot claimed by him, and damages, which was affirmed on error to this 
court. G then filed his bill, and insisted on his right to redeem the land, 
by the payment of the smaller sum due on the mortgage. Held, that G 
was only entitled to relief, upon paying the sum due on the mortgage, and 
the price bid for the lot. Quere, had it been shown, that the lots sold for 
less than their value, would it not have been the duty of the court, to per- 


mit G, to redeem the entire property, on payment of the entire mortgage 
debt. 


Error to the Chancery Court of Mobile. Before the Hon. 
A. Crenshaw, Chancellor. 
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Bit filed by the plaintiff in error, to enjoin a judgment, 
which had been obtained against him by the defendants in 
error, in an action of ejectment, and to redeem the land from 
a mortgage, which existed upon it. The facts are fully set 
forth in the opinion of the court. 
The chancellor, at the hearing, decreed a redemption, on 

the payment of the sum of $1,400, and the balance due on the 
mortgage,.and costs. ‘This is now assigned as error. 





G. N. Srewart, for plaintiff in error, contended, 

1. That the decree of foreclosure and sale are not in any 
manner binding on Gliddon, nor for any purpose whatever. 

2. That E. L. Andrews, as purchaser, must be considered 
precisely as if he was a stranger, and can acquire nor claim 
no greater or higher right by the purchase than a stranger. 

3. That by his purchase, he acquires the right and title of 
all those who were defendants to the bill of foreclosure, freed 
and discharged from the mortgage, be that what it is. 

4. That the sale of the master stands in full force and ef- 
fect, that it was confirmed 6n the motion of the purchaser 
himself, who was also a party complainant, and consequently 
E. L. Andrews must be bound by the sale, and content hime 
self with the rights acquired thereby, which he still holds. 

5. That consequently, Gliddon is entitled to redeem on 
payment of the balance due on the mortgage only. 

6. That the decree of the chancellor attempts to bind Glid- 
don by the price of sale under the decree; whereas it cannot 
bind him for any thing. That Gliddon’s right is to be dis- 
charged altogether, or placed where he was with the right to 
redeem the whole mortgage. The complainant cannot be 
bound by the decree in part, and in part not. See 6 Ala. 190 
—decision on a petition of E. L. Andrews to obtain posses- 
sion. 10 Ala. 166—decision of the court on the action of 
ejectment. 20 Wendell, 260, 264, 265—to show what the 
purchaser’s right is. 3 Johns. Ch. R. 459—as to the effect 
of the purchase. 1 Ohio R. 44. ' 


J. A. CampPse.., contra. 
1. The purchase by Andrews & Brothers under the former 
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decree is inoperative upon the title of Gliddon—Gliddon con- 
tends that he cannot be injured by that decree. This we ad- 
mit. It follows, that he can claim no benefit from it. 10 
Ala. Rep. 166. 

2. Gliddon claims the right to redeem, notwithstanding 
the former decree and sale. We concede his right of redemp- 
tion. This right involves the duty of making full payment 
of the debt and costs. Haynes v. Beach, 3 Johns. Ch. Rep. 
459; Cooper v. Martin et al. 1 Dana, 25; Coote on Mort. 
535, 555. 

3. It is not necessary to make new parties in place of E. 
L. & Z. Andrews. The mortgage was held by Andrews & 
Brothers as partners. The debt survives to Joseph I. An- 
drews, who may give a discharge of the mortgage, and who 
might have filed a bill to foreclose after the death of his co- 
partners. ‘The decisions of thiscourt are in point. It would 
have been erroneous to have joined the heirs of the deceased 
partners. Cullum v. Batre, 1 Ala. R. 126; Erwin, adm’r, v 
Ferguson, 5 Ala. 158; Batre v. Auze, Id. 173. 


_ 


CHILTON, J.—The facts of this case, so far as are ne- 
cessary to a correct understanding of the points which arise 
upon the record, may be thus stated: In 1835, B. Meslier 
executed a mortgage to S. Andrews to secure the payment 
of several promissory notes due to the latter, which mortgage 
embraced several lots in the city of Mobile. The mortgage 
and notes were assigned to Andrews & Brothers. After the 
execution of the mortgage, Meslier sold the lots so conveyed 
to several persons in different portions, and among the rest, 
the plaintiff in error, became the purchaser of the lot in con- 
troversy. Meslier failing to pay the demand secured by the 
mortgage, Andrews & Brothers filed their bill to foreclose, 
making the various junior incumbrancers or purchasers, par- 
ties defendant, except Gliddon. A decree was rendered or- 
dering a sale of the mortgaged premises, and in obedience 
thereto, the register of the court proceeded to sell the lots in 
several parcels, the lot claimed by Gliddon having sold for 
the sum of $1,400. At the sale, KE. L. Andrews, who was 
one of the firm of Andrews & Brothers, to whom the demand 
was due, bid for the lots and purchased them, crediting the 
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demand secured by the mortgage with the amount of his bid, 
less the cost, which he paid in cash to the register. The re- 
port of sales having been duly made to the chancery court, 
was confirmed on motion of complainant, Andrews. In the 
mean time, Gliddon having possession of the lot which he 
now seeks to redeem, E. L. Andrews exhibited his petition 
in the chancery court, against him, to be let into possession 
of the lot, upon which the chancellor decreed that the peti- 
tioner should be let into the possession, and foreclosed Glid- 
don, confirming the sale. ‘This decree was reversed in this 
court, (6 Ala. Rep. 190,) and the proceeding by petition 
without subpena upon the original bill, was held insufficient. 
There remaining still due upon the mortgage about $200, 
after crediting it with the proceeds of the master’s sale, E. L. 
Andrews commenced his action of ejectment against Gliddon, 
_averring in his declaration several demises, &c. and finally 
succeeded in recovering a judgment for the land, and dama- 
ges, which judgment was affirmed on error to this court, with 
ten per cent. damages on the amount of the recovery in, the 
court below. See 10 Ala. Rep. 166. Gliddon filed this bill 
to enjoin this judgment, and to redeem the land, insisting 
that as he was neither party or privy to the decree of fore- 
closure, his rights are in no wise affected by the decree, and 
insisting further, that he should only be required to pay the 
small balance due upon the mortgage, after crediting it with 
the $1,400 bid by E. L. Andrews for the lot now sought to 
be redeemed, and which said Andrews caused to be credited 
upon the demand due to the firm of Andrews & Brothers. 
The chancellor decreed that Gliddon should pay the 
$1,400, as well as the balance due upon the mortgage, and 
the cost of the ejectment suit, and ten per cent. damages 
awarded by the supreme court. ‘To reverse this decree, the 
plaintiff brings the case to this court, and here insists, that 
the decree of foreclosure was not binding on him, not being 
a party, nor in privity with any person who was a party, but 
that such decree, and the sale, conclude Andrews, at whose 
instance it was rendered, and upon whose motion the sale 
was confirmed: Further, that E. L. Andrews must be re- 
das a stranger, purchasing whatever interest the de- 
fendants then before the court had in the premises. That 
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having received a deed from the register, and the sale re- 
maining in force, E. L. Andrews is bound by it, and that 
Gliddoneshould not be charged with the price at which the 
lot was purchased. 

It is not denied by the counsel for the defendants, that the 
plaintiff has the right to redeem, nor is it pretended that Glid- 
don is bound by the decree of foreclosure in any way. The 
only controversy respects the terms upon which the redemp- 
tion may be made. ‘The question is, shall Gliddon be al- 
lowed the benefit of the $1,400 bid of E. L. Andrews, which 
was credited on the firm demand of Andrews & Brothers; 
and be permitted to redeem upon paying the small balance of 
$200, still due upon the mortgage? 

Upon the most mature reflection and examination which 
we have been enabled to bestow upon the case, we have ar- 
rived at the conclusion that the chancellor decided the point 
correctly, and we will briefly state ™ reasons which have 
led us to this conclusion. 

The decree upon the bill to foreclose the mortgage, and to 
which, as we have said, Gliddon was neither party nor privy, 
was as to him, a perfect nullity. As such, it operated no 
change of the rights of these parties. In the language of 
this court, in Gliddon v. Doe ex dem. Andrews, 10 Ala. 171, 
“each has the same rights, as against each other, as if no 
foreclosure had been attempted.” See also 20 Wend. 260. 
The plaintiff, having failed in a court of law, and being 
about to be turned out of possession by its judgment, asks 
the aid of a court of equity for relief against the judgment, 
and to redeem his lot from under the mortgage upon which 
he alledges the judgment at law was predicated. The court 
will see that he yields substantial equity to those from whom 
he seeks it. Now, he insists that as to $1,400 of the de- 
mand for which the mortgage stood as security, he should be 
relieved—that the mortgage, as to this sum, is discharged. 
But how discharged? By the foreclosure and merger of the 
equity in the legal estate? This operation he wholly denies 
to the decree. By payment? He does not pretend that a 
dollar was paid to extinguish the lien. His answer is, my lot 
was sold, and one of the mortgagees bid $1,400 for it, which 
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he credited upon the demand. I repudiate the sale, as I well 
may do ;—he shall take nothing by his purchase ;—I ask the 
court to hold it void, so as to pass no title to my lot, but valid 
and potential, so as to relieve me from the payment of the 
price bid for it. Such a demand is obviously opposed to the 
plain dictates of justice, and nothing but some stubborn rule 
of law, from which we were not at liberty to depart, could 
induce us to yield to it our acquiescence. The right of re- 
demption, says Mr. Coote, being the creature of equity, must 
be subject to the rules of equity. ‘The court therefore will 
make terms with the mortgagor, if necessary, before it will 
permit him to redeem. Coote on Mort. 535. The failure 
to make Gliddon a party defendant to the bill seeking a fore- 
closure of the mortgage, so far as we are advised by the re- 
cord, was not designed, nor did it have the effect to confer 
upon the complainants in that bill any undue advantage over 
him, or to prejudice in any way his rights. We apprehend it 
was the result of inadvertence, and certainly furnishes no 
ground for visiting the complainants with so heavy a penalty. 
It is not pretended that the persons who were made parties 
to the bill to foreclose, had any interest in the lot claimed by 
Gliddon, and consequently no interest whatever passed to the 
purchaser, and he gains nothing by the effect of the decree 
as an estoppel. ‘There is no interest or claim upon which 
such estoppel can operate, and it cannot therefore form a con- 
sideration for the $400 credit. The title to the lot failing, 
this credit is wholly without any consideration therefor, and 
to hold the defendants bound by it, would be in our judg- 
ment manifestly unjust. If Gliddon seeks to estop and con- 
clude the defendants bya sale under the decree of the lot 
which he claims, he must himself submit to be bound by it, 
as estoppels must be mutual—must bind both parties, or 
they bind neither. Edmondson v. Montague, supra. It 
is not material for us to inquire what would be our conclu- 
sion, had a stranger purchased the lot at the sale. In the 
case before us, the purchase was made by one of the mort- 
gagees—was made by crediting the mortgage debt, and had 
the title been thus acquired by one of the partners, by the 
extinguishment pro tanto of the partnership demand, equity 
would regard him as holding it in trust for the firm whose 
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means had been invested in its acquisition. - But this aside, 
the purchaser is one of the mortgagees; against him as a 
member of the firm, the redemption is sought. ‘The com- 
plainant must do justice to him—not withhold from him the 
lot, and still charge him with its value. 

But it is said the chancellor attempts to bind Gliddon by 
the price at which the lot sold at the sale, whereas the decree 
and the sale under it, are as to him wholly inoperative. True, 
the decree requires the complainant to pay the $1,400, and 
the balance due after deducting that sum, but the result is 
precisely the same, as if he had disregarded the sale of this 
lot altogether, and charged complainant with the balance of 
the money due upon the mortgage. 

It is further contended, that Gliddon should be discharged 
from the operation of the mortgage, or placed where he was 
before the decree and sale—that he then had the right to re- 
deem the whole mortgage. Allowing him this right, and 
that the decree deprives him of it in respect to the lots 
claimed by others whose interests were sold, still there is no 
pretence that he has been in any way prejudiced by the pro- 
ceeding. There is no complaint that the lots did not sell for 
their full value. Had this been proven, perhaps it would 
have been the duty of the court to have protected the com- 
plainant against any loss he may have sustained by reason of 
the sale, but such is not the case. He has sustained no in- 
jury, and the decree is equally as favorable for him, as the 
circumstances of the case will justify. The decree is in the 
usual form, and disposes of the whole case, and in our opinion 
is free from error. Let it be affirmed. 
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McPHAIL v. MOSELY & CARSON. 


J. After an issue upon the trial of the right of property, is made up, and sub- 
mitted to a jury, it is not the imperative duty of the court to dismiss the 
suit, because it is proved that the claimant is a married woman. The 
claimant might have moved the court, to set aside the verdict and dismiss 
the claim, but if the verdict is permitted to stand, a judgment for costs 
follows as an incident. Whether she could not be relieved from the 
judgment for costs, by a writ of error coram vobis, quere. 

2. When it is admitted in this court, that a writ of error is prosecuted by a 
Jfeme covert, alone, and her counsel object to join her husband with her in 
the writ, it must be dismissed. 


Writ of Error to the Circuit Court of Marengo. Before the 
Hon. G. Goldthwaite. 


Tue defendants having instituted suit against Hugh Mc- 
Phail by attachment, which was levied on certain property, 
the property was regularly claimed by the plaintiff in error, 
and bond, &c. given to try the right. 

Upon the trial of the right, as shown by a bill of excep- 
tions, it was proved that the claimant was a married woman 
at the commencement of the suit, and at the time the claim 
bond was executed, and thereupon the attorney for claimant 
insisted that the claim should be dismissed; which the court 
refused, but submitted the cause to the jury, charging them, 
that if the property was-subject to the attachment, they must 
find for the plaintiff, whether the claimant was, or was not a 
married woman, at the time of the commencement of the 
suit ; to which the plaintiff excepted. Judgment was ren- 
dered against the claimant for costs. 


Brooks & Byrp, for plaintiff in error. 
4. A feme covert can neither sue nor be sued alone; her 
separate legal existence is incorporated in that of her hus- 


band. 
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~ On its appearing to the court that the claimant was a mar- 
ried woman, the claim should have been discharged, and the 
cause dismissed. ‘I'he cause should not, at all events, have 
been submitted to the jury, without the appointment of a 
prochien ami, or guardian ad litem, to defend her rights, for 
she could not appear by attorney. 

2. No suit can be maintained by, or judgment rendered 
against a feme covert at law, unless conjointly with her hus- 
band : otherwise her separate legal existence is not incorpo- 
rated in that of her husband. 2 Kent’s Com. 154-5; Clan- 
cey on Hus. & Wife, 54; 1 Chitty’s Pl. 66; Daniel’s Ch. 
Pr. 189; Comyn’s Dig., Pleading, 2 A 1; 3 Campbell, 123; 
2B. &P. 105; 2 T. Rep. 363; 1 Black. Com. 464. 








J. W. Hen ey, contra. e 

1. The issue, and only issue in this cause is, whether the 
property levied on by the sheriff is, or is not liable to the 
satisfaction of the plaintiff’s debt, and that issue is wholly in- 
dependent of the character of theclaimant. Whether she be 
sole or covert does not affect the liability of the property to 
the plaintiff’s debt. Langdon & Co. v. Brumby, 7 Ala. Rep. 
53. It is not her rights in the property that were tried, but 
the rights of the defendant in execution. 

2. The claimant in this proceeding was herself an actor. 
She herself instituted the proceeding and brought it into court, 
and if it was improperly brought, she ought not to be per- 
mitted to make the complaint. 

3. But it does not appear clearly, that the claim was im- 
properly made in her name. She may have been a free 
dealer under our statutes. If she were so, the proceeding 
was entirely regular. If she was not a free dealer, the 
claimant ought to have excluded that idea clearly, by the 
bill of exceptions. It may be fairly inferred, that she was 
in fact a free dealer. She made the claim in her own name, 
executed her bond in her own name, and all that known to 
the sheriff, and permitted without apparent objection, raises 
a fair presumption that she may have been a free dealer. 

4, Neither does it appear by the record, that the claimant 
was a married woman at the trial of the cause. The bill of 
exceptions only says, that she was married at the commence- 
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ment of the suit, and when the claim was signed. The 
judgment against her for costs was therefore regular. 


COLLIER, C. J.—It must be conceded that a married 
woman has no right to interpose a claim. to property levied 
on, and execute a bond for its successful prosecution accord- 
ing to the provisions of the statute. The capacity of the 
wife to initiate a proceeding at law in her own name, ceases 
immediately upon her marriage. Her legal existence, for 
most purposes, is merged in that of her husband, and she 
must act through him, unless it be in a matter in which her 
interest is vested in a trustee. ‘The bond of a married wo- 
man is absolutely void, at least in a proceeding at law. 
These are mere truisms, which the defendants in error have 
not controverted, bt the question is, can they be applied to 
the case at bar. 

The issue submitted to the jury, was, whether the proper- 
ty seized was liable tothe attachment, and upon the trial of 
this issue, the coverture of the claimant was not an appropri- 
ate inquiry. No suggestion was made previous to submit- 
ting the cause to the jury, of the claimant’s disability, but 
the motion was made to dismiss after the trial was entered 
upon, and the fact of coverture was developed by the testi- 
mony. Conceding that the court might have withdrawn 
the case from the jury, and have ordered its dismissal, yet it 
was not an imperative duty thus to dispose of it, and take 
from the plaintiffs the benefit of a verdict. But after the 
jury had responded to the issue, it was competent for the 
claimants to have moved to set the verdict aside and dismiss 
the claim. No proceeding however was had, after verdict, 
to arrest the judgment, or prevent the claimant from being 
charged with the costs; and this court cannot undertake to 
say, from what irregularity transpired on the trial, that the 
circuit court committed an error in its final action. If the 
verdict was allowed to stand, the judgment followed as a le- 
gitimate consequence, and in the form in which it was ren- 
dered. ‘The question of the claimant’s coverture not hav- 
ing been regularly brought before the court below, the re- 
cord shows no error which can be predicated of its existence. 

In respect to the judgment for costs, which may perhaps 














pies ; Jones v. Hatchett & Bro. — 








JUNE TERM, 1848. 743 


most materially affect the claimant’s interest, we should think 
that she can hardly be remediless. What the remedy is, it 
is not for us to determine, but if there is no estoppel in the 
record, or a feme covert, is not concluded by an estoppel, it 
may be, that a writ of error coram vobis will lie; but upon 
this point, we do not even intimate an opinion. See Hol- 
ford v. Alexander, 12 Ala. R. 280. 

It is admitted by the counsel for both parties, that the 
plaintiff in error is now a feme covert. This being her con- 
dition, and the counsel objecting that her husband shall join 
with her as a plaintiff in this court, the writ of error in her 
own name alone, cannot be entertained, and is therefore dis- 


missed. 


JONES v. HATCHETT & BROTHER. 


1, An agreement to store cotton in a fire proof warehouse, does not devolve 
on the warehouseman the necessity of providing water, and buckets, for 
the extinguishment of fire, there being no such term in the contract, or 
custom among warehousemen. 

2. Opinions of a witness are not in general admissible, he must state facts, 

3. It is admissible to prove. that the burning of a warehouse was generally 
known in the town where it was situated, to bring home a knowledge of 
the fact, to one who had cotton destroyed by the fire, who lived within 
twenty or twenty-five miles of the place, and traded in it, and two months 
after the fire, executed his note for an advance on the cotton. 


Error to the Circuit Court of Tallapoosa. Before the Hon. 
G. W. Stone. 


Assumpsir by the defendants in error, on a promissory note 
which was given by the plaintiff in error, for an advance on 
cotton stored in plaintiff’s warehouse, which was destroyed 
by fire. 
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pines ome Jones v. Hatchett & Bro. 
~ It was proved that the plaintiff had advertised to the pub- 
lic generally, that during the spring and summer of 1844, he 
had gone to great expense in building a fire proof cotton 
warehouse, in which he would be ready to receive cotton in 
store by the Ist October, 1844. The defendant’s cotton 
was delivered in the warehouse about 1 January, 1845. 

Proof having been given of the construction of the ware- 
house of the plaintiff, the defendant then proved the construc- 
tion of the warehouse of one Thomas, on the opposite side 
of the street, and admitting that it was not the custom of the 
warehousemen in Wetumpka to keep a cistern, or pit of wa- 
ter, or water buckets in their warehouses, offered to prove, 
there was such a cistern, or pit of water in the warehouse of 
Thomas, together with water buckets, by means of which 
seven or eight hands were enabled to put out the sparks of 
fire which fell upon, and set the cotton bales on fire. The 
court refused to admit this proof, and the defendant ex- 
cepted. 

The court also refused to permit a witness to testify that 
he thought the cotton could have been saved, but for the 
distance they had to go for water, and the defendant ex- 
cepted. 

The plaintiff proved, that when the note sued on was giv- 
en, about two months after the fire, the defendant was in 
Wetumpka, and that the fact of the burning of plaintiff’s 
warehouse was notorious in Wetumpka; and that the de- 
fendant resided within twenty, or twenty-five miles of We- 
tumpka, and did his marketing there. ‘To this testimony 
the defendant objected, but the court overruled it, and he 
excepted. 

The matters of law arising out of the bill of exceptions are 
now assigned as error. 





a eect 





J. Favxner, for plaintiff in error. 
S. F. Rice and J. T. Morgan, contra. 


COLLIER, C. J.—1. It cannot be inferred from the facts 
recited in the bill of exceptions, that the plaintiffs were 
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obliged by the stipulation under which they received the 
defendant’s cotton on storage, to keep a cistern or other re- 
eeptacle for water in their warehonse, with buckets suitable 
to extinguish fire, such as appertained to Mr. Thomas’s ware- 
house. ‘They were bound to observe ordinary diligence in 
taking care of cotton committed to their keeping, and if they 
did not, they should be charged with the loss. It was con- 
ceded that the custom existing among the warehousemen did 
not require that their establishments should be provided with 
water and buckets ; and to have authorized the court to ad- 
mit evidence to show, that the arrangements of Mr. Thom- 
as’s house furnished a greater security against fire, proof that 
ordinary diligence demanded such precautions should have 
been adduced. Upon this point the preliminary proof was 
at fault in not showing that the defendant was promised the 
same security as Mr. Thomas’s house afforded, or that such 
security was usual, or the want of it amounted to negligence, 
and the testimony in respect to Mr. T’s warehouse, was right- 
fully excluded. 

2. The opinions of a witness are not in general admissi- 
ble, as has been often decided by this and other courts; but 
he must state facts, and leave it to the jury to draw their own 
inferences from them. Here it was allowable for the wit- 
ness to state the facts in relation to the commencement and 
progress of the fire, the efforts made to extinguish it, &c., but 
the defendant could not avail himself of the witness’s opin- 
ions upon the considerations they suggest. See Hatchett & 
Bro. v. Gibson at the last term. 

3. There can be no well founded objection to the proof 
offered by the plaintiff, that the defendant resided within a 
certain distance of Wetumpka, and traded there, and that the 
facts connected with the burning of the plaintiff’s warehouse 
were notorious in that city. This evidence was intended to 
countervail the defence, by laying before the jury a predicate 
from which they might infer that the defendant, with a full 
knowledge of the circumstances, gave his note. To have 
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made it admissible, it was not essential for the plaintiff to 
show, that he had made a special communication—the jury 
might, without such fact being proved, infer a knowledge. 
The testimony we have seen was pertinent, and admissible, 
and it could not have been rejected by the judge, even if he 
had supposed it insufficient. 

Neither party prayed the instructions of the court upon the 
evidence before the jury, and the view taken being decisive 
of the case, the judgment of the circuit court is affirmed. 











CuitrTon, J., not sitting. 





PHILLIPS & HUDSON v. BRAZEAL. 


1. When, on the application of the sureties of an administrator, ncw sureties 
are substituted, and no alteration is made in the condition of the substi- 
tuted bond, or any order made in respect to the extent of the discharge of 
the sureties in the original bond, if the administrator, on a settlement ma- 
ny years afterwards, is in default, it cannot be assumed that the sureties 
in the first bond are liable, but it must be intended, the administrator per- 
formed his duty until the contrary is shown; and in the absence of such 
proof, the sureties in the renewed bond are responsible. 

2. No petition for a supersedeas is necessary, previous to a motion to quash 
an execution, in the same court from which it issued ; but the motion may 
be submitted ore tenus, in term time. 


Error to the Orphans’ Court of Walker. 


On the 9th December, 1835, Morgan Brazeal was appoint- 
ed administrator of George Brazeal, sen’r, and entered into 
the customary bond, with the plaintiffs in error as his sure- 
ties. On the 22d March, 1836, Edward F. Brazeal was ap- 
pointed co-administrator, and entered into bond with the 
same persons as his sureties. 
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~ On the 28th May, 1838, E. H. Hudson, one of the plain- 
tiffs in error, applied to be released as surety, on these bonds, 
and a citation issued to both administrators, returnable to 
June term, 1838, and at that term, Morgan Brazeal gave a 
new bond, with H. C. Whiting, and T. A. Heard, sureties ; 
and on the 19th of the month, E. F. Brazeal entered into 
bond, by order of the court, as co-administrator, with Samu- 
el McDade, and T. A. Heard, as his sureties in the usual 
form. 

On the first Monday of December, 1844, the administra- 
tors filed their accounts, and vouchers for final settlement, 
which was continued from time to time, and finally, on the 
14th August, 1846, a decree was rendered, ascertaining that ® 
there was in the hands of the administrator, for distribution, 
$3,850 50. Separate decrees being rendered in favor of 
each of the distributees, a decree was rendered in favor of 
the defendant in error, a grandson of the intestate, for $240 
66, for which execution was directed to issue. 

An execution having issued in favor of the defendant in 
error, against the administrator, which was returned no pro- 
perty found, on the 7th January, 1847, the judge of the or- 
phans’ court made an order, reciting this fact, and that it ap- 
peared to the court, that Elijah H. Hudson, and John Phillips 
are the sureties of the administrators, on their bond, directed 
an execution to issue against them. The execution was ac- 
cordingly issued. At the March term, 1847, the plaintiffs in 
error moved the court to quash the execution, which motion 
the court overruled. This is now assigned as error. 











P. & J. L. Marti, for plaintiffs in error. 

The motion to quash the execution in this case, should 
have been sustained ; and the court below erred in overrul- 
ing the motion. The following points are relied on in sup- 
port of the position taken : 

1. Because the plaintiffs in error were not the securities of 
the administrators, and hence the execution as to them was 
unauthorized and void. 

2. The new bonds which were given by the administra- 
tors, under the order of the court below, operated a discharge 
of those in which the plaintiffs in error were sureties—the 
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condition of the new bond being ganeral, and thereby em- 
bracing all of the liabilities of the administrators, as such, 
This was competent for the court to do under the statute, 
Clay’s Dig. 221-2, $ 5, 7. 

3. The order declaring the plaintiffs in error the sureties 
of the administrators, and awarding execution against them, 
is shown by the record to be false in fact, as to their security- 
ship—and as to the award of execution unnecessary, in any 
state of facts. The statute fixing the liability of such seeu- 
rities, and directing the procedure in case of a return of ‘no 
property found,” upon an execution against their principals. 
This order can have no influence upon the liability of the 

*plaintiffs in error. Clay’s Dig. 305, § 45. 

4..The motion to quash the execution was the proper re- 
medy in this case for the plaintiffs in error. See Lockhart 
v. McLeroy, 4 Ala. 572, and divers other cases decided by 
this court on this point. 

5. If the award of execution against the plaintiffs in error 
is entitled to consideration in this case, the act of doing so 
was erroneous, and should be reversed. 








T. M. Peters, contra. 

1. Motions to quash are not er debdito, but their allowance 
rests in the discretion of the court ; it therefore follows, that 
a refusal to quash is not revisable on error. Then although 
errors might have intervened in the proceedings below, this 
court will not in this way notice them. 3 Bac. Ab. 567, k; 
Rex v. King, 2 Stra. R. 1268; Jordan v. Hazzard, 10 Ala. 
221, 226; Massey v. Walker, 8 Ala. 167; Reynolds v. Bell, 
3 Ala. 57, sed vide; Langford et al. v. Richardson, 5 Ala. 
618. 

2. But be this as it may, the fi. fa. ought not to have been 
quashed. It is in due form, and follows the judgment and 
bond. It was properly issued ; because fi. fa. on the decree 
of distribution had been issued to the sheriff, and by him 
returned “no property found.” And as the clerk was au- 
thorized on such a juncture to issue it “forthwith” against 
the sureties, no previous notice was required or contemplated 
by the statute. Clay’s Dig. 199, § 1, et seg.; 2 Bac. Ab. 709, 
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¢.; Archb. Pr. 283, 292; 1 Tidd, 513; Clay’s Dig. 308, § 46; 
Clark v. West, 5 Ala. 117. 

3. The sureties of an administrator are bound by his set- 
tlement, if he acts without fraud. All that such sureties 
can contest in such a case as this, is the regularity of their 
bond, or that itis binding on them, or the sum its penalty co- 
vers; and this only for defects apparent on the record. Oth- 
erwise they should proceed by supersedeas, or bill in equity. 
Williamson v. Howell, 4 Ala. 693; 4 Ala. 607; 5 Ala. 117, 
124-5; Seamans et al. v. White, 8 Ala. 660; McBarnett et 
al. v. Breed, 6 Ala. 476; Clemans et al. v. Prout et al. 3 
Stew. & P. 345; Fryer v. Austill, 2 Stew. Rep. 119; Hol- 
loway v. Washington, 3 Ala. 668; Clark v. West, 5 Ala. 
117. 

4, Fi. fa. may be amended by the judgment or bond; if 
for too much, it may be reduced to the penalty, but suffered 
to remain for the residue. The converse of this may not be 
contended, because the penalty of the bond is greater than 
the judgment. 1 Archb. Pr. 283; 6 T. R. 450; 2 W. Bla. 
R. 760; Lockhart v. McElroy, 4 Ala. 572. 

5. The fi. fa. is properly issued in the name of the distri- 
butee, instead of the judge of the county court. At least 
this was the case in Clark v. West, and no objection was 
made to it. Inthe present case the errorcommitted in Clark 
v. West, has been avoided. The order requiring the issu- 
ance of fi. fa. on the bond, is no judgment nor proceeding in 
the nature of a motion to show cause. And furthermore it 
does not affect the validity of the fi. fa., that it includes with 
the sureties also their principal—this is for their benefit 
should property of the principal be discovered, and in no 
ease would it work them aa injury. 5 Ala. 117; Nolly v. 
Wilkins, 11 Ala. 872; Elliott et al. v. Mayfield, et ux, 4 Ala. 
417; Clay’s Dig. 206, § 23; Evans v. Bowling, 8 Porter, 
307. 





COLLIER, C. J.—It has been decided by this court, that 
the parties in whose favor executions are required to be issued 
by the act of 1830, on a decree of the orphans’ court, for the 
final settlement of the accounts of executors, administrators, 
and guardians, are, upon the return of “no property,” enti- 
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tled to executions in their own names against the sureties of 
the defendant in the decree. Cawthorn v. Knight, 11 Ala. 
Rep. 579. And where an execution misrecites the amount 
of the judgment, an amendment has been allowed so as to 
make them agree.’ 1 Chit. Rep. 349; 2 T. Rep. 737; 6 
Johns. Rep. 100. See also Cawthorn v. Knight, supra. 

The material question to be considered is, whether, where 
an administration bond has been renewed under the order of 
the orphans’ court, according to the directions of the statute, 
before any default or waste of the assets by the administra- 
tor, and a final settlement is afterwards made and the estate 
ordered to be distributed, can an execution issue against the 
sureties in the first bond, upon the return of ‘no property 
found ” against the administrator ? 

It is enacted by an act passed in 1821, that “‘ any executor, 
executrix, administrator, administratrix, or guardian, may be 
ordered to give further security, on complaint of any of his, 
her or their securities, or of any of their representatives.” 
Clay’s Dig. 221,§ 5. ‘ Where new security shall be or- 
dered and taken of any executor, &c. the judge may direct 
such alteration in the condition of the bond as the case may 
require, and may order the original securities to be discharged 
entirely, or from the time of taking such new security as to 
him shall seem proper. Id. 222, § 7. Here, the requisition 
was made by one of the original sureties of the administra- 
tors, and a citation issued, calling on them to show cause 
why they should not give “new security;” and the adminis- 
trators came into court and executed bonds with other sure- 
ties, in the form prescribed by the statute. Clay’s Dig. 221, 
§ 3. True, it does not appear in totidem verbis that these 
bonds were approved, but it is shown by the record that they 
were executed by the direction and sanction of the court, and 
this, in legal effect, is equivalent to a positive approval. 

The act of 1832 provides that the orphans’ court shall, on 
the final settlement of an account of an executor, &c. insert 
in its decree the amount of each distributive share; and 
whenever any execution shall have issued on any such de- 
cree made by the orphans’ court, and returned “no property 
found” generally, or as to a part thereof, execution may 
forthwith issue against the sureties of such executor, &c. 
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Clay’s Dig. 305, § 44, 45. This enactment does not in 
terms contemplate the renewal of the bond of an executor, 
administrator or guardian, yet it may perhaps in such case be 
interpreted, so to give an execution against the sureties who 
are prima facie chargeable with the default of their princi- 
pal. Let us inquire which set of sureties stand in such a 
predicament in the case at bar? 

In the Ordinary v. Brigham, 2 Hill’s Rep. (So. Ca.) 512, 
it was determined that, in South Carolina, the ordinary can- 
not discharge a surety to an administration bond from a lia- 
bility which the administrator has already incurred. Under 
the statute of that State, he may at the instance of the sure- 
ty, revoke the administration, or order the substitution of 
other surety; but the surety will not, by either of these 
courses, be discharged from liabilities already incurred—he 
will however be entitled to contribution from the subsequent 
surety, who is equally liable with him for the previous de- 
fault of their principal. In Mississippi, sureties on an admin- 
istration bond may apply to the probate court to be relieved, 
and after a new bond has been executed under the sanction 
of the court, they are absolutely discharged from all liability; 
and they may plead the new bond in bar of the old one. 
Russell v. McDougall, 3 S. & Marsh. Rep. 234. See ‘also 
Killcrease v. Killcrease, 7 Howard’s Rep. ( Miss.) 311. 

There have been decisions in respect to sheriffs’ bonds, 
which may furnish some analogies to guide us. Thus, it has 
been decided, that where a sheriff collects money on a fiert 
facias, and renews his bond before it was demanded of him, 
or he converts the same, the sureties in the latter bond may 
be charged with his default in failing to pay over the money. 
The Governor, use, &c. v. Robbins et al. 7 Ala. Rep. 79. 
So, where a sheriff has several sets of sureties by renewed 
bonds, those sureties will be liable for his default in not pay- 
ing over money collected on execution, who were such at 
the time he converted it. Dumas & Co. v. Patterson et al. 
9 Ala. Rep. 484. 

It has been held that if an execution remain in avsheriff’s 
hands when his term of office expires, on his re-appointment, 
it is his duty to execute it, and his neglect is a breach of his 
new bond. State v. Roberts, 7 Hals. Rep. 114. So, his 














752 ALABAMA. 
~___ Phillips & Hudson v. Brazeal, 
sureties are liable for money received by him on execution 
after the bond is given, though the execution was in his 
hands previous to that time. People v. King, 15 Wend. R. 
623. And it has been decided that they who were the sure- 
ties of the sheriff at the time the liability accrued for money 
collected, are properly answerable for his default. People v. 
Ten Eyck, 13 Wend. R. 448; Fitts v. Hawkins, 2 Hawkes’s 
Rep. 394. In South Carolina, it has been determined that 
the additional sureties of a sheriff are liable as well for money 
collected by him before they executed the bond, as after- 
wards ; unless, perhaps, the sheriff and his original sureties 
were sued to insolvency before the additional bond was exe- 
cuted. Treasurer v. Taylor, 2 Bail. Rep. 524, And in 
Ohio, it has been held that when a sheriff gives an additional 
bond, both sets of sureties are liable for his misconduct. 
State v. Crook, 7 Ham. Rep. (2d part) 221. See also The 
People v. Brush, 6 Wend. Rep. 454; Bartlett v. The Gov- 
ernor, 2 Bibb’s Rep. 586. 

In the case at bar, it does not appear that the judge of the 
orphans’ court made any alteration in the condition of the 
substituted bond, or made any order in respect to the extent 
of the discharge of the sureties in the original bond, as pro- 
vided by the act of 1821, above cited. We must then deter- 
mine the liability of the respective sureties, by a reference to 
the time when, and the circumstances under which they be- 
came such. ; 

In the Governor. use, &c. v. Robbins et al., supra, we 
said, “all reasonable presumptions favorable to a perform- 
ance of official duty are indulged, and it cannot be inferred 
from the mere receipt of money on an execution by a sheriff, 
that he has converted it. If it had been shown previous to 
the execution of the bond in suit, that the principal of the 
defendants had appropriated the amount collected by him, 
then the first set of sureties only would have been liable. 
But the proof does not show such to be the predicament of 
this case ; the liability to an action does not appear to have 
been fixed, until after the renewed bond was executed.” 
This reasoning is altogether appropriate in the present case. 
If it were allowable to institute an inquiry before the or- 
phans’ court, for the purpose of settling the question against 
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which of several sets of sureties an execution should issue 
under the act of 1832, the record does not show that such an 
inquiry was made or attempted: and it cannot be assumed 
that the sureties in the first bond are chargeable. It must 
rather be intended that the administrators performed their 
duty, until a default is shown; and no breach of their under- 
taking appears until they failed to satisfy the decree against 
them—more than a half dozen years after the new bond was 
given. This being the case, there is nothing of which the 
liability of the original sureties can be predicated. If, there- 
fore, upon the record before us, the distributee is entitled to 
an execution against the sureties, it must issue against those 
who united with the administrators in the renewed bonds. 

It was not necessary for the sureties to have invoked the 
judgment of the orphans’ court by a petition for a supersede- 
as. We have repeatedly held that the jurisdiction of the 
court from which an execution issues, is as ample upon a mo- 
tion to quash, submitted ore tenus in term time, as if the ex- 
ecution had been regularly superseded in vacation; and that 
during the sitting of the court, no supersedeas is requisite : 
Further, that the quashing, or refusing to quash an execu- 
tion, is revisable on error. See Briley v. Hodges, 3 Port. R. 
335; Lockhart v. McElroy, 4 Ala. R. 572. We have but 
to add, that the judgment is reversed, and the cause re- 
manded. 





LYON v. BOLLING er at. 


1, Judgments, and the proceedings in the causes in which they were render- 
ed, can only be proved by the production of the record itself, or by a cer- 
tified or examined copy, by the clerk of the court. They are not suffi- 
ciently verified by the oath of a witness, that he was at one time clerk of 
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the court, and that certain papers exhibited to him as records of the court, : 
were issued and filed by him, when he was clerk of the court, and are in 
his hand-writing, and that of his deputies, and jhe believes they are the 
records of the court; and of another witness, that he received the records 
from the clerk of the court, as the records of the suits to which they relate, 

2. If records are lost, or destroyed, copies may be substituted, or, perhaps, 
the substance might be proved. 

3. It is competent to make the objection at the trial, that the record ofa judg- 
ment is not established. If the objection was, that there was a defect in 
the exemplification, it should be made while the testimony is being de- 
veloped. 

4, When real estate held by a son, is attempted to ke sold for the debts of 
the father, the declarations of the father, in the absence of the son, are 
not sufficient to establish, that the father paid for, and improved the pro- 
perty, in opposition to the explicit denial of the son in his answer. 

5. The silence of a defendant, in respect to an allegation of the bill, will not 
be considered an admission of the fact, unless the fact is alledged to be 
within his knowledge. 

6. A father may permit his child to leave the parental homestead, and labor 
for his own benefit, and thereby relinquishes all claim to his earnings ; the 
creditors of the father cannot therefore subject them to the payment of 
their demands. 

7: Exror of judgment, or mistake of counsel, as to the pertinency, or force 
of evidence, furnish no ground for a re-hearing in chancery. Whether 
this court can review the decision of the chancellor in refusing a re-hear- 


ing, quere. 


Error to the Chancery Court of Mobile. Before the Hon. 
A. Crenshaw, Chancellor. 


Tue bill was filed by the plaintiff in error, and alledges, 
that he was the indorser of Thomas R. Bolling, on three 
promissory notes of $1,250, executed by him to one Diego 
McVoy. That judgment was obtained by McVoy on two of 
the notes, and execution thereon being returned not satisfied 
as to Bolling, he was compelled to pay them, and the last 
note he has paid without suit. These notes were made on 
the 1st November, 1836, and due at six, nine, and twelve 
months after date. 

That T. R. Bolling purchased from one Gazzam, a lot of 
land in Mobile, and took the deed therefor in the name of 
hisson, Thomas T. Bolling, an infant, on the 10th Decem- 
ber, 1842—that the purchase money was paid by Thomas 
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R., the father, who took possession of the premises, and has 
ever since resided thereon—that the son was destitute of 
means to make the purchase, and that the conveyance was 
thus taken to defraud the creditors of the father. The pray- 
er of the bill is for a sale of the premises, &§c. 

Thomas T. Bolling, by his answer, denies that his father 
purchased the land of Gazzam, or that he paid, or is bound 
to pay, any portion of the purchase money, but that the pur- 
chase was made on his own account, and the improvements 
made thereon with his means, and denies all fraud. 

Gazzam also answered the bill, and states, that the sale 
was made to Thomas T. Bolling, and that he relied upon, 
and looked to him, and not to Thomas R., the father, and 
states his reasons for trusting Thomas T., though not of 
age. 

T. R. Bolling also answered in substance the same. He 
admits that he resides on the premises, but states that it is by 
the sufferance of his son. 

Testimony was taken by the complainant, in support of 
the bill, and the answer of Gazzam was by agreement, con- 
sidered as his deposition. See the opinion of the court. 

The complainant proved by George Huggins, sheriff of 
Mobile, the payment by him of $659 44, the balance of ex- 
ecution in favor of McVoy, and that an execution held by him 
against T’. R. Bolling, at the suit of the same plaintiff, was 
returned no property found. And by W. Magee, a previous 
sheriff, the receipt of other monies, on judgments of McVoy 
against complainant, and also the return of no property as to 
T. R. Bolling. The receipts for these amounts, which were 
made exhibits to the bill, were also proved; but it does not 
appear from the record, that the executions were produced. 

He also proved by M. J. McRae, that he was clerk of the 
circuit court of Mobile, from August, 1837, to August, 1841, 
and that the papers exhibited to him by Mr. Hall, as records 
of said court, were issued and filed by him, when he was 
clerk of said court, and that they are in the hand-writing, so 
far as the writing purports to be done by the clerk of the. 
court, of deponent, and his deputies, and he believes they 
are the records of the court. 

John Hall made oath in open court, that he received the 
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records from the present clerk of the circuit court of Mobile, 
handed to him by the clerk, as the records of the suits to which 
they relate. [Note—The records here referred to are not 
set out in the record. ] 

The complainant also proved, by James Perrine, and Wil- 
liam Brooks, the declarations of Thomas R. Bolling, in re- 
gard to his ownership of the lot, and to his having made the 
improvements on it, with his own means; but it was not 
shown, that T. T. Bolling, the son, was present when these 
declarations were made. 

The chancellor at the hearing considered, that the com- 
plainant had not made out his case by legal testimony, and 
dismissed the bill. And refused to grant a petion for a re- 
hearing, to enable the complainant to perfect his testimony. 
From this decree this writ is prosecuted, and these matters 
are now assigned as error. 


KE. W. Peck, for the plaintiff in error. 

1. The evidence of the declarations of Thomas R. Bolling, 
‘were improperly suppressed. ‘They were made when he 
was in the actual possession of the premises—a possession 
which he had then enjoyed for some tlme, and has continu- 
ed to enjoy up to the"present time—and more than all this, 
at the time the declarations were made, he was engaged in 
making permanent and extensive improvements, such as are 
altogether unusual to be made by a tenant—his declarations 
therefore were admissible as a part of the res gestae. Bliss 
v. Winston, 1 Ala. 344: 4 Taunt. 16; 5 Eng. Com. L. Rep. 
75; 4Conn. R. 456. 

2. If the evidence of the character of Thomas R. Bolling, 
and his declarations also, are excluded, yet his acts, taken in 
connection with the other facts and circumstances of the 
case, substantially prove that the purchase was made for his 
benefit, and that the name of his son was used to protect the 
property from his creditors. 

3. Although it would have been more regular to have pro- 
duced certified copies of the records of the circuit court, yet 
the records themselves, with the affidavit of the register, and 
the examination of the person who produced them in open 
court, was sufficient ; if not, the court should have given time 
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to procure the certified copies. Besides, as the record does 
not show that any objection was made to this evidence when 
it. was offered, the fair presumption is, that it was not made 
until the argument, and if so, then the objection came too 
late, and should have been disregarded by the court. Again, 
the executions, and the payments upon them, are proved by 
the sherifis, Huggins and Magee, and furthermore, the bill 
charges the recovery of the judgments, and the answer of 
Thomas R. does not deny them, they will therefore as to 
him be considered as admitted. 7 Ala. R. 374; Lyon v. 
Bolling, 9 Ib. 463. On the facts of this case I wish to call 
the attention of the court to the inception of this transaction, 
if it was not fair then, it has probably grown no better since. 
Thos. R. Boliing got the possession of the premises in 1839, 
under the agreement assigned to Thos. T’. Bolling, his son, 
then a mere boy, sixteen years old. Is it probable that this 
boy, of his own head would ever have thought of this mat- 
ter? 

4, If the court are unable to reach the conclusion that this 
transaction is fraudulent in fact, yet, inasmuch as the im- 
provements were undoubtedly made by Thomas R. Bolling, 
he being the debtor of the complainant at the time, (for a se- 
curity is a creditor within the purview and meaning of the 
statute of frauds,) he is entitled to have the value of of the 
improvements devoted to the payment of his debt, on the 
authority of the case of Hoot et al. v. Sorrell et al. 11 Ala. 
386. The frame and prayer of the bill is sufficient to enti- 
tle the complainant to to this relief, and therefore the bill 
was improperly dismissed. 


J. A. CaMpBELL, contra. 

1. The original papers produced and proven by Hall and 
McRae, were not admissible in evidence. 'The record pro- 
vided by the statute should have been produced, or a tran- 
script from that record. Brown v. Isbell, 11 Ala. R. 1020; 
9 Ib. 973. The judgments were not offered in evidence, 
but simply the pleadings of the cause. ‘These do not form 
a part of the record, and this court cannot say what they are. 

2. Without proof of a judgment, no proceeding could have 
been proper to set aside the conveyance to T. T. Bolling, 
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even on acenfession of fraud. A judgment is indispensable 
to justify an appeal to the court of chancery in such a case. 
1 Barb. & Har. Dig. 339, for the cases ; 10 Ala. 433; 3 Myt. 
§& Craig, 407 ; 9 Dana, 93. 

3. Had the execution been executed, and the contest had 
arisen for the property, a purchaser would have been requir- 
ed to show a judgment to sustain his title. The judgment 
is an indispensable muniment of title, without the production 
of which Thomas T. Bolling cannot be put to his defence. 
1 Monroe, 154; 3 Stew. & P. 184. Lyon cannot proceed 
upon the claims he has paid, when no judgment is averred— 
1. The statute of limitations pleaded by Thomas R. Bolling 
bars those claims; more than six years has elapsed. 2. A 
judgment is necessary to warrant the interposition of a court 
of chancery. 4 Johns. Ch. Rep. 671; 1 Bar. & Har. Dig. 
339. 

4. The proof of judgments could not have been made 
without notice to the defendants. The rule is explicit. , 7 
B. Monroe Rep. 120; 4 Hen. & Munf. 441; 1 John. Ch. R. 
557 ; Ciay’s Dig. 618, 51 rule ; 2 Danl. Ch. Pr. 1028, 1009. 

5. The existence of these judgments is not admitted in 
the answers. ‘The failure on the part of Thomas T. Bolling 
to answer in regard to them cannot be construed as an ad- 
mission of their existence. He was no party or privy to them, 
nor is the fact of their existence even within his knowledge. 
The judgments are not described in the bill. No admission 
of his co-defendant can affect him. Greenl. Ev. 210; Hill 
& Cowen’s Notes, 931-2 ; 2 Danl. Ch. Pr. 981; 1 Barb. Ch. 
Rep. 105, and note. 

6. No complaint can be made that a re-hearing was not 
allowed. 2 How. 8S. C. Rep. 238. 


COLLIER, C. J.—This cause was here at a previous 
term, and the decision then made settles the equity of the 
bill, at least to the extent of the judgments which McVoy 
recovered against T’. R. Bolling, (9 Ala. Rep. 463;) and we 
are now to consider whether the complainant has sustained 
his case by proof. 

The testimony adduced to establish the existence of the 
judgments described in the bill was clearly incompetent. 
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These judgments, and the proceedings in the causes in which 
they were rendered, if they ever existed, were prima facie 
matters of record, and could only be proved by the produc- 
tion of the record itself, or by a certified or examined copy ; 
if they were lost or destroyed, the fact should have been 
shown, and copies substituted upon proper evidence, or per- 
haps the substance of them might be proved as testimony in 
the cause. See Adams v. Betts, 1 Watts Rep. 428; 3 Phil. 
Ev. C. & H’s Notes, 1067, et seg. In the Inhab. of Stock- 
bridge v. The Inhab. of West Stockbridge, 12 Mass: Rep. 
400, it was said, that records generally are proved by in- 
spection, or by copies properly authenticated ; but if there 
be sufficient proof of loss or destruction of a record, much 
inferior evidence of its contents may be admitted; and it 
cannot be doubted that parol evidence is competent to prove 
the existence and loss of a record. See also, 3 Phil. Ev. C, 
& H’s Notes, 1058 to 1061. 

The copy offered in evidence must be a copy of the origi- 
nal, and from the clerk of the court which rendered the judg- 
ment. 3 Phil. Ev. C. & H’s Notes, 1065, 1076, 1240. An 
examined or sworn copy is in general to be proved such, by 
one who has compared it with the original. Where howev- 
er, a witness testified that a certain record of a power of at- 
torney, was acopy of the original made by him, and that the 
copy produced was a true copy of the record, having been 
compared with it by himself; it was held, that this was not 
the case of a copy simply, but the case of a second copy, ve- 
rified as a true copy of the original; and therefore admissible 
as secondary evidence. This was considered precisely the 
same as if the witness had made two copies of the original at 
the same time, and then compared one of them with the ori- 
ginal, and the other with the first copy, which he found cor- 
rect ; that although the mode by which the second was as- 
certained to be a true one of the original, may have been 
more circuitous than that by which the first was found to be 
correct, yet this consideration only went to the strength, and 
not to the dignity of the proof. Id.; Winn v. Patterson, 9 
Pet. Rep. 663. 

In Brewster v. Countryman, 12 Wend. R. 446, a sworn 
copy of an agreement was produced against the defendant, 
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who had himself destroyed the original. The plaintiff prov- 
ed that he had requested H to make a copy of the agree- 
ment, and the paper offered was in the hand-writing of H; 
a witness stated, that he had seen the original, and the al- 
ledged copy was substantially correct. The court thought 
the authenticating testimony pretty strong, but the testimo- 
ny of H, whose absence was not accounted for, would be 
stronger, and that the secondary evidence should not be re- 
ceived. See further as to the admissibility of examined or 
certified copies, Kerns v. Swope, 2 Watts’ Rep. 75; Gar- 
land’s Ex’r v. Goodloe’s Adm’rs, 2 Hayw. Rep. 351; Gar- 
wood v. Dennis, 4 Binn. Rep. 314; Baker v. Preston, Gilm. 
Rep. 235; 3 Phil. Ev. C. & H’s Notes, 1243; Woodward v. 
Harbin, 1 Ala. 104. 

Conceding that the records which were offered by the 
complainant, were the same that are referred to in his bill, 
and it may be questioned whether the proof of their authen- 
tication was not altogether insufficient. It merely affirms 
that one of the witnesses to the point was clerk of the cir- 
cuit court of Mobile from 1837 to 1841, and that the papers 
exhibited to him by the other witness, as records of that 
court, ‘‘ were issued and filed by him when he was clerk,” 
‘that they are in the hand-writing, so far as the writing pur- 
ports to be done by the clerk, of the deponent and his depu- 
ties, and he believes that they are the records of that court.” 
The other witness testifies that he received the record from 
the present clerk of the circuit court, as the record of the 
suits to which they relate. The records in respect to which 
the witnesses speak are doubtless the original papers in the 
case to which they refer, and are only admissible upon the 
hypothesis that the final records were not made up. Ansley 
v. Carlos, 9 Ala. Rep, 973; Brown v. Isbell, 11 Ala. Rep. 
1009. Where an objection is made to the decision of an in- 
ferior court for the rejection of the original papers, will not a 
revising tribunal intend, that the clerk of the court from 
which the papers come, has done his duty, and recorded 
them within the time prescribed by law, unless the reverse 
appears? Again: should not the genuineness of the papers 
be shown by the testimony of their custodian, the clerk ? 

We need not stop to answer these questions, for conceding 
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the papers were sufficiently authenticated, and still it does 
not appear that the judgments rendered in the suits were pro 
duced ; and if they were, it is perfectly clear that the proof 
did not authorize their admission. It is not pretended that 
they were certified by the clerk, and neither of the witnesses 
whose evidence is relied on, testify that they compared them 
or even heard any one say the papers offered were copies of 
the entries of record. So that if the original papers in the 
suits of McVoy against the complainant, are improperly ex- 
cluded, the complainant has not been ‘prejudiced ; as his case 
could not be made out without producing the judgments 
which he alledged he had vaid. Locke v. Winston, 10 Ala. 
Rep. 849. 

It does not appear from the record, that the objection to 
the defect of proof was not made until the argument of the 
cause ; and it was certainly competent then, to have urged 
for the first time the absence of the judgments as a ground 
why the complainant should be denied the relief he sought. 
If an objection goes merely to a defect in an exemplification 
of a record, it shouid perhaps be made while the evidence is 
being developed. See Burton v. Pettibone, 5 Yerg. R. 443; 
2 Phil. Ev. C. & H’s Notes, 558; 31d. 790. But this is not 
a point in the cause as presented to us. 

The answer of T. 'T’. Bolling explicitly denies that his fa- 
ther purchased the land in question of Gazzam, or that he 
paid, or is bound to pay, any portion of the purchase money; 
affirms that the purchase was made upon his own account, 
and the improvements were paid for with funds provided by 
him: he also denies ali fraud, and declares that resources de+ 
rived from his own personal employment were entirely ade- 
quate to the expenditure. As it respects the purchase, his 
answer is fully sustained by his co-defendant, Gazzam, whose 
answer it is agreed shall be considered as a deposition ; and 
thus supported, it is not overbalanced by the testimony of 
Brooks and Perrine, which merely relate declarations or acts 
of T. R. Bolling when his son was not present. Conceding 
that these depositions are competent evidence, so far as they 
are explanatory of the declarant’s possession, and still they 
cannot outweigh the answer of T'. 'T’. Bolling, supported as 

96 ; 























762 ALABAMA. 
_ Lyon v. Bolling et al. — 

it is by Gazzam, and the testimony of Fettyplace and Good- 
man, as to his means of purchasing and improving the pro- 
perty. Beyond what we have intimated, it is clear that the 
declarations of the father are are inadmissible, and cannot af- 
fect the son. McBride and wife et al. v. Thompson, 8 Ala. 
Rep. 650. 

The testimony of the witnesses for the complainant in re- 
spect to the improvements, are not sufficiently potent to over- 
ride the denial in the answer of T. T. Bolling, that they 
were made by his fath@. If the declarations of the latter are 
placed out of view, the evidence is not inconsistent with the 
supervision by him of the improvements upon the son’s ae- 
count. But admit the declarations of the father are compe- 
tent testimony, are they irreconcileable with the idea that 
the land was his son’s property, and the former was improv- 
ing it with means furnished by the father? The remark of 
T. R. Bolling, that he was erecting buildings upon his land, 
that he wished to borrow money for that purpose, and that 
he found it difficult to raise money to pay the workmen as 
the work progressed, may have been a loose mode of ex- 
pressing himself, and in view of the positive assertions of the 
answer upon the subject, and the testimony that the father 
was restricted in his means, and that the son was engaged 
in a prosperous business, we strongly incline to regard them 
as insufficient proof. Besides, it may be asked whether 
these declarations, although related by several witnesses, are 
entitled to greater weight than the testimony of one testify- 
ing to the same facts, as they all emanate from a single indi- 
vidual, and rest upon his veracity? If such be the effect of 
the evidence, the familiar rule, that the testimony of one wit- 
ness will not overbalance a positive answer responsive to the 
bill, is decisive of the point. 

There can be no pretence that the reason assigned by T’. 
R. Bolling, for the purchase having been made in his son’s 
name, cannot defeat, or in any manner impair the title of the 
latter. And the want of punctuality of the father, if admis- 
sible evidence under any circumstances, does not tend to es- 
tablish any point at issue in the preseut case. 

The failure of T. T. Bolling to answer as to the indebted- 
ness of his father to the complainant, cannot be regarded as 
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an admission of the fact. It is not alledged in the bill that 
this defendant was informed of the payments made by the 
complainant to McVoy, and it cannot be presumed that he 
possessed other knowledge or information in respect to them, 
than the bill affords. The rule, then, ‘that whatever is spe- 
cifically averred in a bill, and not denied in the answer, must 
be taken as admitted, does not apply.” Thompson v. Car- 
son et al. 1 Porter’s Rep. 257; Kirkmans et al. v. Vanlier, 7 
Ala. Rep. 217. 

It may be conceded that a father is not allowed to make 
advancements to his children to the prejudice of his credi- 
tors. Patterson v: Campbell, 9 Ala. Rep. 933; Elliott et al. 
v. Horn et al. 10 Ala. Rep. 348. But he may permit his 
child to leave the parental homestead, and labor for his own 
benefit—in such case, the father is supposed to have ‘“‘ eman- 
cipated ”’ the child for the time being, and relinquished all 
claim to his services, or the earnings of his industry. Night- 
ingale v. Withington, 15 Mass. Rep. 272; Godfrey v. Hays, 
6 Ala. Rep. 501; Tillotson v. McCrillis, 11 Verm. Rep. 477; 
Smith v. Knowlton, 11 N. Hamp. Rep. 191; Wodell v. 
Coggeshall, 2 Metc. Rep. 89; White v. Henry, 11 Shep. R. 
531; Lord v. Poor, 10 Shep. Rep. 569; Shute v. Dorr, 5 
Weud. Rep. 204; Benson v. Remington, 2 Mass. Rep. 113; 
Jenney v. Alden, 12 Mass. Rep. 375; U.S. v. Metr, 2 Watts’ 
Rep. 406; Eubanks v. Peak, 2 Bail. Rep. 497; Whiting v. 
Earle, 3 Pick. Rep. 201; Chase v. Smith, 5 Verm. R. 556; 
Galbraith v. Black, 4 Serg. & R. Rep. 207; Sumner v. Se- 
bec, 3 Greenl. R. 223; Manchester v. Smith, 12 Pick. 113. 
It is abundantly apparent from the answers and proof, that 
the father in the present case permitted his son to leave his 
house and engage in business upon his own account, with- 
out attempting to control him in his contracts or in the dis- 
bursement of his money. This being the case, it follows, 
that the father has not yielded up to the son any thing which 
his creditors can subject in any forwm to the payment of 
their demands. 

In respect to the application to the chancellor to open his 
decree or re-hear the cause, that the complainant may per- 
fect his record evidence, we would remark, that it has been 
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decided that error of judgment, or mistake of counsel as to 
the pertinency or force of evidence, furnishes no ground fora 
re-hearing. Baker v. Whiting, 1 Story’s Rep. 218. Nor 
will a rehearing be granted, because the importance of the 
testimony has only been discovered since the decree was an- 
nounced ; if the party had it in his power to ascertain its 
importance before the hearing, and has neglected to obtain 
it. Prevost v. Gratz, 1 Pet. C.C. Rep. 364. See Daniel v. 
Mitchell, 1 Story’s Rep. 198; Hinson v. Pickett, 2 Hill’s 
Ch. Rep. 357; Decarters v. Le Farge, 1 Paige’s Rep. 574. 
Rehearings in equity, after a decree, are not a matter of right, 
but rest in the sound discretion of the court. Daniel v. 
Mitchell, supra ; Travis v. Waters, 1 Johns. Ch. Rep. 48; 
Field v. Schieffelin, 7 Id. 256; Harrison v. Hall, Hop. Rep. 
112; Land v. Wickham, 1 Paige’s Rep. 256; and the refusal 
to grant it cannot be revised on appeal. Rowley v. Ben- 
thuysen, 16 Wend. Rep. 369; Rogers v. Hosack, 18 Wend. 
Rep. 319; Tripp v. Cook, 26 Wend. Rep. 150; Owings v. 
Worthington, 10 G. & Johns. Rep. 283; Scott v. Crawford, 
Id. 379; Merriam v. Barton, 14 Verm. Rep. 501. Without 
stopping to scan with more particularity the motion for a re- 
hearing, or to consider whether the writ of error attempts to 
bring up the order of the chancellor denying it, we are satis- 
fied if the authorities cited are to be followed, the chancellor 
exercised his discretion wisely, and his decision cannot be 
revised. Our conclusion is, that the decree dismissing the 
bill with costs be affirmed. 





McCALL v. SINCLAIR. 


1, One co-maker of a note, not sued, who is a surety for the other, is an in- 
competent witness for the plaintiff, in a suit upon the note. The case is 
not varied by the fact, that he was the agent of the principal debtor in 


signing his name. 
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“Error to the County Court of Lowndes. 





Assumpsit by the plaintiff, against the defendant in error, 
on six promissory notes, purporting to be executed by Jane 
Sinclair, the defendant in error, and John A. Spear. Plea, 
non est factum. 

The plaintiff offered the deposition of John A. Spear, who 
was not sued in the action, to prove, that he signed the name 
of defendant to the notes, at her request, and in her presence, 
and his own name as surety. ‘The deposition had been re- 
gularly taken upon cross examination. On motion of the de- 
fendant, the court excluded it from the jury, upon the ground 
that the witness was incompetent from interest, as a co-maker, 
to testify. The plaintiff excepted, and now assigns it as er- 
ror, having taken a non-suit. 


T. J. Jupee, for plaintiff in error. 

1. To make a witness incompetent on the ground of inter- 
est, it must be shown that he will either gain or lose by the 
direct legal operation and effect of the judgment, or that the 
record will be evidence, either for or against him, in some 
other action. Massey v. Rogan, 6 Ala. 648. An interest in 
the question only, will not exclude a witness. Stewart v. 
Connor, 9 Ala. 821. 

2. “One of the joint makers of a promissory note is a com- 
petent witness on the part of the plaintiff to prove the signa- 
ture of the defendant, the other joint maker.”” Such a wit- 
ness is indifferent in point of interest. 4 Phil. Ev. text, p. 
16; 1Greenl. Ew. 445, § 399. And ‘an obligor is a com- 
petent witness to prove the execution of the bond by his co- 
obligors.”” 4 Phil. Ev. 168, and authorities there cited; see 
also 2 Greenl. Ev. 138, § 161, and authorities there cited ; 
and Alexander et al., adm’rs, v. Knox & Co. 7 Ala. R. 503, 
where a co-maker not sued, was decided to be competent for 
the plaintiff to prove the execution of the note. 

3. A joint debtor not sued, ‘is of course a witness for the 
plaintiff, unless he be called to prove the joint liability.” 
Cawthorn v. Weissinger, 6 Ala. 714; Kornegay v. Sallee, 12 
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Ala. 535, and authorities there cited; 3 Phil. Ev. C. & H.’s 
Notes, 1520, 1521, and cases there cited; see also Dickinson 
v. Prentice, 4 Espinass. 32; Hewit v. Thompson, 2 Car. & 
Payne, 372; Venning v. Shuttleworth, Bayley on Bills, 536; 
Shuttleworth v. Stephens, | Camp. 408 ; 2 Smith’s Leading 
Cases, latest edition, note of American editors to case of Bent 
v. Baker, tit. ‘ Parties to Negotiable Paper—competency for 
plaintiff,” in which many American cases are cited and re- 
viewed, from p. 126 to 133. 

4. The joint liability which a joint debtor not sued is in- 
competent to prove for plaintiff, is such a liability as between 
the makers, or debtors—and one good reason why he would 
be incompetent in such a case is, that in the absence of sta- 
tutory regulation, a judgment against one joint debtor extin- 
guishes all further remedy against the other, on the original 
obligation. Lefferts v. De Mott, 21 Wend. 136, and autho- 
rities there cited, particularly Robertson v. Smith, 18 Johns. 
459; Gibbs v. Bryant, 1 Pickering, 118; Penny v. Martin, 4 
Johns. Ch. R. 566; Beltshoover v. The Commonwealth, 1 
Watts, 126; Williams v. McFall, 1 Serg. & Rawle, 280; 
Downey v. Farmers’ and Mechanics’ Bank of Greencastle, 
13 Id. 288. 





T. H. Warts, contra. 

1. Whether a co-maker of the notes is competent or not, 
depends upon whether, under the circumstances of each case, 
he is interested in the event of the suit. See Greenl. Ev. $ 
399, p. 469. Where he is called to prove a joint liability— 
or to cast a portion or the whole liability, prima facie resting 
on himself—or to extend a-portion thereof to another—he is 
interested in the event of the suit, and therefore incompetent. 
See Stewart v. Conner, 9 Ala. 821; 2 Phil. Ev. C. & H’s 
Notes, 1521; 1 Ib. 112, 113, note 106, page 82, 83; 2 
Ib. notes, p. 1355; 8 Cow. 61; 7 Ala. 834; 4 Mass. 653; 
12 Mass. 237; 14 Ib. 303; 6 Gill & John. 358; 3 Harr. 
196; 7 How. Miss. 414; 2 Day, 398; 2 Wharton, 152; 15 
John. 240; 12 Ohio R. 275, 475; 4 Humph. 449; 5 Watts, 
228; see further, 2 Dev. 381; 1 Stew. 498-9; Post & Main 
v. Lewis, 1 Ala. R. 65, see what Judge Goldthwaite says 
as to interest in the event of the suit ; 11 Ala. 612; 21 Wend. 
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397. See what Cowan says, after a review of all the cases, 
English and American, as to the balance of authorities, in 
the question of competency in cases like this. 

2. It is not necessary that the interest of the witness should 
inevitably be affected, to render him incompetent. See 1 
Phil. Ev. C. & H’s Notes, p. 115. Ifthe effect of the judg- 
ment, when accompanied by the execution, will be favora- 
ble to him, he is directly interested in the event. of the suit. 
See Post & Main v. Lewis, supra. The reasoning of Hare 
in Notes to Smith’s Leading Cases, is fully met by Judge 
Goldthwaite. See the authorities cited in Smith’s Leading 
Cases, 1 vol. The weight of authority is admitted by the 
editor to be against the competency of this witness. 

3. This witness cannot be made competent, because he is 
the agent. One of the main points in issue is, the fact of 
agency—and the question here involves the fraud of the 
agent. See Griggs v. Woodruff, decided last term. The 
agent is not competent if he be himself prima facie liable. 
See Sage v. Sherman, 25 Wend. 426; Williams v. Little, 12 
N. H. Rep. 29. 








COLLIER, C. J.—The competency of one joint maker of 
a promissory note, who is not sued, to give evidence for an- 
other, or for the plaintiff, depends upon the fact, whether he 
is interested in the event ofthe suit. In Kornegay v. Salle, 
12 Ala. Rep. 534, we said that a joint debtor had been receiv- 
ed as a witness for the defendant, where, under the circum- 
stances, he was not interested in the result of the cause ; that 
he was admitted for the plaintiff, unless he was called to 
prove a joint liability. It was added, that if he is released 
or discharged of his interest, that he was admissible for either 
party ; but without such release, a great majority of the ca- 
ses hold him incompetent. See also, 2 Phil. Ev. C. & H’s 
Notes, 81 to §4, note 81; Id. 111, 112, note 104; 3 Id. 
1520, et post, and 1528. 

In Whatley § Gragg v. Johnson, 1 Stew. Rep. 498, one 
joint promissor was held an incompetent witness for the 
plaintiff, to prove the signing of the note by the other; up- 
on the ground that he was directly interested in fixing the 
liability of the other, ‘‘ because in so doing he would light- 
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en a burden likely to fall, and which, in the event of the de- 
fendants being exonerated, would fall entirely upon himself.” 
Harvey v. Sweasy, 4 Hamp. Rep. 449, is directly in point, 
and states the law in equivalent terms. See Hopkinson vy. 
Steel, 12 Verm. R. 582; Pinney v. Bugbee, 13 Id. 623; 
Greely v. Dow. 2 Metc. Rep. 176; Moffit v. Gaines, 1 Ired. 
R. 158; Hayes v. Gorham, 2 Scam. R. 429. 

‘In the case at bar, it is perfectly clear, if authority is to be 
followed, that the deposition of Spear was properly rejected. 
He is interested in a recovery by the plaintiff, and will not, 
if his testimony be true, be compelled to contribute to the 
satisfaction of such a judgment, or to reimburse the defend- 
ant, should he pay it. The facts narrated by him, not only 
show a joint and several liability, as it respects the plaintiff, 
but an exclusive liability as between the defendant and the 
witness ; so that if the plaintiff recovers and obtains satisfac- 
tion of the defendant, the witness will’ be discharged. Here 
then was a direct interest in favor of the party at whose in- 
stance the witness was offered, and according to a cardinal 
rule in the law of evidence, the witness was incompetent. 

It is however insisted for the plaintiff, that the deposition 
should have been received, upon the ground that the wit- 
ness, in signing the name of the defendant to the notes, act- 
ed as his agent. A mere agent is a good witness for his 
principal from public convenience and necessity. 2 Phil. 
Ev. C. & H’s Notes, 254, note 241; Stringfellow v. Mari- 
ott, 1 Ala. Rep. 573; Doe v. Himelick, 4 Blackf. R. 494; 
Wainwright v. Straw, 15 Verm. Rep. 215; Harvey v. Swea- 
sy, 4 Hump. Rep. 449. But where an agent has a direct in- 
terest in the event of a suit relating to a contract made by 
himself, independently of his acts as agent, he is not a com- 
petent witness for his principal, in respect to such contract. 
Steam Navigation Co. v. Dandridge, 8 G. & Johns. R. 248; 
Hickling v. Fitch, 1 Miles Rep. 208; McBrain v. Fortune, 
3 Camp. Rep. 317; 3 Phil. Ev. C. & H’s Notes, 1526 to 
1628; Sheldon v. Ackley, 4 Day’s Rep. 458 ; Shiras v. Mor- 
ris, 8 Cow. Rep. 60; Rail Road. Co. v. Kidd, 7 Dana’s Rep. 
245; Earle v. Clark, 3 Shep. Rep. 368; Williams v. Little, 
12 N. Hamp. Rep. 29; Thompson v. Lothrop, 21 Pick. R. 
336; Newbold v. Wilkins, 1 Harring. Rep. 43; Allen v. La- 
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ey, Dudley’s Rep. (Geo.) 81; 2 Phil. Ev. C. & H’s Notes, 
96, et seqg., note 89. These citations very satisfactérily es- 
tablish, that conceding the witness was the agent of the de- 
fendant, he was not thereby rendered competent to testify at 
the trial, if he was otherwise interested in procuring a verdict 
for the plaintiff. That he had such interest has already been 
shown. It follows that the ruling of the county court is 
conformable to law, and its judgment is consequently af- 
firmed. 








MORROW & NELSON v. PARKMAN ann WEAVER. 


. It is a good plea in bar, to an action for the breach of a prison bounds 
bond, that previous to the breach assigned, or within sixty days after the 
execution of the bond, the prisoner surrendered himself to the sheriff, with 
the intention, bona fide of performing the condition of the bond, and dis- 


— 


charging his sureties. 

2. It is also a good plea, that the debtor continued a prisoner, within the pri- 
son bounds as established by law, according to the terms of his bond, until 
he was discharged by due course of law. 

3. The condition of a prison bounds bond—that the debtor will continue a 
prisoner, until discharged by due course of law—is in legal effect the 
same, as if it had set out alternatively the different modes, by a compli- 
ance with either of which, the bond should become void. It is therefore 
not a sufficient answer to a specific breach of such a condition, to plead 
generally a performance of the condition; but it should be specifically 
stated, how the condition had been performed. 

4, It cannot be assigned for error, that the court rejected testimony, if after 
the rejection, and during the progress of the cause, permission is given to 
introduce it, which the party declines to avail himself of. 

5. An attorney at law, who is to receive a certain fee, is a competent witness 
for his client. 

6. The fact, that an insolvent debtor, who had been discharged from impris- 
onment, by making the oath required by law, had a short time previously 
thereto, made a fraudulent disposition of his property, cannot be given in 
evidence, to invalidate his discharge. 
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7. A remark made by the judge trying the cause, that a charge which he 
gave imthe terms required, was probably abstract, is not assignable as 
error. 
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Error to the Circuit Court of Dallas. Before the Hon. N. 
Cook. 


Dest, by the plaintiffs in error, on a prison bounds bond, 
executed by the defendants in error, and one Thomas J. 
Frow. Breach assigned, the escape of defendant Parkman. 

The defendants pleaded twelve pleas. The first, third, 
sixth, and twelfth, plea, alledge in substance, that the de- 
fendant Parkman, surrendered himself to the sheriff of Dallas 
county, previous to.a breach of the bond, with the intent to 
perform the condition, and discharge his sureties. 

2. That Parkman continued a true prisoner, in custody of 
the keeper of the prison, and within its limits, until discharg- 
ed by due course of law. 

4, That at the time of the arrest, Parkman was an appli- 
cant by petition, to the district court of the United States at 
Mobile, for the benefit of the bankrupt law, and that the bond 
was executed by Parkman, and his sureties, as the only con- 
dition upon which he could be released from imprisonment. 

5. That at the time of the breach of the condition of the 
bond, as alledged, he was an applicant for the benefit of the 
bankrupt law, and had been declared a bankrupt, and could 
not be lawfully held in confinement. 

7. That before the time of the alledged breach, Parkman 
was discharged from arrest, by making oath before a justice 
of the peace, that the ground of his arrest was untrue, and 
that he had neither estate, §*c. to satisfy the debt, and was 
thereupon released by the arresting officer. 

8. Same as the preceding, with the addition, that Parkman 
rendered a schedule of his effects. 

9. Performance generally. 

10. Sets up the discharge in bankruptcy, and alledges, 
that the debt of the plaintiff was proveable under the commis- 
sion, and was not one of the debts exempted by the bankrupt 
law from its operation. 

11. Plea of discharge in bankruptcy generally. 
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The plaintiff demurred to the pleas, and his demurrer was 
sustained to the fourth, fifth, seventh, eighth, tenth, and ele- 
venth pleas, and overruled as to the residue ; and issue being 
taken upon these pleas, a verdict was rendered for the de- 
fendants. From a bill of exceptions fonnd in the records, it 
appears, that evidence was offered by the defendants, tending 
to prove, the surrender by Parkman of his body to the sheriff 
of Dallas, and of his making affidavit, and rendering a sche- 
dule in order to obtain his discharge, and of his discharge by 
the sheriff. The plaintiff, with the view of showing the in- 
tention with which Parkman surrendered himself, offered a 
petition presented by Parkman, to a circuit judge, praying a 
writ of habeas corpus, to obtain his discharge from imprison- 
ment. The court, on the objection of the defendant, refused 
to permit it to be read, and the plaintiff excepted ; but after- 
wards, and before the testimony was closed, offered to permit 
it to go to the jury, but the plaintiff then declined to intro- 
duce it. 

The defendants offered Charles G. Edwards, Esq. one of 
their counsel, who stated, that his fee was not contingent, or 
in any way dependent on the success of the suit. He was 
permitted to testify, against the objections of the plaintiffs, 
and they excepted. 

The plaintiffs offered to prove by one Ferguson, that the 
defendant Parkman, had property and moneys, at, and about 
the time he was taken originally with the ca. sa., and also 
about the time he made the surrender to the sheriff: and 
also, that Parkman had a short time before his surrender, 
made a fraudulent conveyance of a great portion of his pro- 
perty. The defendants objected to this testimony, the ob- 
jection was sustained, and the plaintiffs excepted. 

The plaintiffs asked the court to charge the jury, that if 
Parkman did not surrender himself to the sheriff, for the pur- 
pose of being held by him under the ca. sa., and with a bona 
fide intention to discharge his securities on the bond, that 
then the surrender did not discharge the bond. This charge 
the court gave, but remarked to the counsel, in the presence 
of the jury, that it was believed to be abstract. That it was 
difficult to conceive a case, when it would be applicable, if 
the person put himself in the full power, and custody of the 
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sheriff. But in charging, the court told the jury pointedly, 
that if the surrender was fraudulent, or colorable, it was void, 
and the bond was not discharged. The plaintiff excepted. 

The plaintiffs also asked the court to charge, that if Park- 
man never went into the county jail, it was not a surrender, 
which charge the court refused to give, and the plaintiff ex- 
cepted. 

The several matters of law arising out of the bill of excep- 
tions, and the overruling the demurrers to the first, second, 
third, sixth, ninth, and twelfth pleas, are now assigned for 
error. 





G. W. Gaye, for plaintiff in error. 

1. The first plea is bad. It should show that Parkman 
surrendered himself to be kept and held by the ca. su. See 
Morrow & Nelson v. Weaver & Frow, 8 Ala. 288. 

2. It is not sufficient to say he “ was discharged by due 
course of law.” ‘The particulars of the discharge must be 
set forth, so that plaintiff can show that the discharge was 
not by due course of law. See Morrow & Nelson v. Weaver 
& Frow, supra. 

3. The 3d, 6th, and 9th pleas are bad, because they don’t 
aver that the surrender was bona fide. Under these pleas, if 
the surrender was colorable, and the proof showed it, the 
plaintiff could not recover, because the issue would be the 
fact of surrender, when, if colorable, the plaintiff would have 
been entitled to a verdict. See Morrow & Nelson v. Wea- 
ver & Frow, supra. 

4. The 9th plea is bad, because the manner of the per- 
formance is not shown, and because the plea is not in answer 
to the breach. See 3 Chitty’s Pl. 985, plea, and notes K 
and M. 

5. The court below erred in refusing to let Parkman’s pe- 
tition go before the jury, as it tended to show Parkman’s sur- 
render colorable. 

6. The court below erred in refusing to allow proof of 
Parkman’s having monies when arrested, and of making a 
fraudulent conveyance of his property, because these show 
him destitute of principle, and tend to show his discharge 
colorable. 
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~ 7. The court erred in remarking to the counsel, in the 
hearing of the jury, as shown by the bill of exceptions, be- 
cause it led them to believe, that ifa man surrenders him- 
self to the sheriff, it discharged the bond, whether that sur- 
render was colorable or not. 

8. The court below erred in allowing C. G. Edwards to 
be sworn in the case. It has been decided in England, and 
in Pennsylvania, that a lawyer in a cause cannot give evi- 
dence for his client. The decision is founded in good poli- 
cy, and to elevate the profession. It is too common in Ala- 
bama, and should be stopped. The account of the decisions 
I have seen in a newspaper. 


W. Hunter, contra. 

1. The rejection of the petition—even if it was relevant, 
which is denied, all error was cured by the subsequent per- 
mission to introduce this evidence. 

2. There was no error in permitting the counsel to testify. 
See Magee v. Hansell, 13 Ala. 17. 

3. The evidence that Parkman had monies, or made a 
fraudulent assignment, about the time of the surrender, was 
clearly irrelevant. ‘Those things had not the slightest legal 
connection with the surrender, and could only have impro- 
perly prejudiced, and misled the jury as to the real point in 
issue. 

4, In the expression of the judge to the counsel, as to the 
charge given, or in refusing to give the last charge there was 
clearly no error. 


COLLIER, C. J.—The first, third, sixth, and twelfth 
pleas substantially alledge, that the defendant, Parkman, sur- 
rendered himself to the sheriff of Dallas, previous to the 
breach of the bond declared on, within sixty days after its 
execution, with the intention bona fide of performing the 
condition, and discharging his sureties. These facts consti- 
tute an available defence to the action, and a plea which sets 
them out, in proper manner, must be good. Morrow & Nel- 
son v. Weaver & Frow, 8 Ala. Rep. 288. 

It is alledged in the second plea, that Parkman continued 
a prisoner within the prison bounds as established by law, 
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according to the terms of his bond, until he was discharged 
by due course of law. This plea is a direct answer to the 
breach averred, that he did not remain within the prison 
limits, until legally discharged, but went beyond the same; 
and consequently was well sustained by the circuit court. 

Where an action is brought on a bond for the performance 
of several specific things, it has been held that a plea of per- 
formance generally, is bad on demurrer; for the particulars 
being expressed in the condition, the defendant should plead 
specially to each. This rule it is said admits of relaxation, 
where the subject comprehends such multiplicity of matter 
as would lead to great prolixity: so where the condition is 
for the performance of matters set forth in another instrument, 
and these matters are in an affirmative and absolute form, 
and neither in the negative or disjunctive, a general plea of 
performance is sufficient. And where a bond is conditioned 
for indemnifying the plaintiff from the consequeces of a cer- 
tain act, a general plea that he has not been damnified, is pro- 
per, without showing how the defendant has indemnified 
him. 

But it is said that this general mode of pleading will be 
improper, where the covenants or other matters mentioned 
in the collateral instrument, are either in the negative or dis- 
junctive form; and with respect to such matters, the allega- 
tion of performance should be more special, so as to apply 
exactly to the tenor of the collateral instrument. The rea- 
sons why the general allegation of performance does not 
properly apply to negative or disjunctive matter are, that in 
the first case the plea would be indirect, or argumentative in 
its form—in the second, équivocal. In either, it would be 
objectionable for want of particularity and certainty. Step. 
Pl. 334, et seq.; 359, et seq. 

In debt or covenant on a bond, conditioned for the per- 
formance of covenants, if all the covenants are in the affirma- 
tive, the general plea will be sufficent. Bailey v. Rogers, 1 
Greenl. 186. Covenants performed, is a good plea, where 
the covenantor stipulates for the doing or performing any 
particular act, but where the breach of covenant depends up- 
on the happening of an extraneous collateral fact, such a plea 
is not good. And it has been held, that where a covenant 
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includes a variety of matters to be performed, &c. the aver- 
ment of performance should set forth in detail, how it has 
been done. Young v. Whitaker, 6 Monr. Rep. 325. So if 
the defendant has been prevented from performing, he should 
state in what manner. Read v. Cisney, 4 Lit. Rep. 137. 

In the Commonwealth v. Ggwer, 4 Litt. Rep. 280, it was 
decided, that although it was competent for the defendant to 
plead performance generally to affirmative covenants, yet 
where the declaration alledges a specific breach, it is incum- 
bent on the defendant to respond specifically, and not pro- 
tract the pleadings by throwing on the plaintiff the necessi- 
ty of repeating in a replication, the breach alledged in his 
declaration before an issue is- formed. See also, Common- 
wealth v. Miller & Gray, 5 Monr. Rep. 211. 

The condition of the bond in the case before us, required 
Parkman to continue a prisoner within the prison bounds of 
Dallas, until he was discharged by due course of law. Here 
the undertaking of the defendants was in terms affirmative, 
yet the law prescribes several modes in which their princi- 
pal might be discharged from the obligation of his bond. In 
legal effect, then, the condition is the same as if it had set 
out these disjunctively, as so many alternatives, by a com- 
pliance with either of which the bond would become void. 
This being so, and the declaration alledging a specific breach, 
according to the authorities cited, the defendants should have 
pleaded specially, how their undertaking had been perform- 
ed, or its obligation discharged. ‘The’ ninth plea in this re- 
spect is defective, and the demurrer to it should have been 
sustained. 

It is difficult to perceive what effect Parkman’s petition 
for a habeas corpus to the judge of the circuit court could 
have upon the issues submitted to the jury; but if it was 
pertinent and material, the error of its rejection was repaired 
by the subsequent assent of the defendants to its admission ; 
and this although the plaintiff refused to avail himself of it. 

The objection to the testimony of Mr. Edwards, was plac- 
ed upon the broad ground that he was the defendant’s coun- 
sel; for it is shown affirmatively that the amount of his com- 
pensation was not contigent, depending upon the result of 
the cause. We have heretofore considered whether the re- 
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tions of public policy, and have held that an attorney and. 
counsel in a cause may be examined as a witness, where he 
is not interested in the event. 

Conceding, that Parkman may have made a fraudulent 
transfer of his property, aboutthe time of his arrest under the 
ca. sa., and the defence set up by his sureties is not in any 
manner impaired. Property thus disposed of may be subject 
to his debts; or he may be answerable criminally, if he has 
obtained a discharge by falsehood or fraud. Buta fraud in 
this respect does not tend to negative the fact of the bona 
fide surrender of the debtor’s person to the sheriff, or the re- 
gular administration of the oath of insolvency, and the con- 
sequent order for his release. From this view it results, that 
the refusal to permit the witness, Ferguson, to narrate the 
facts proposed was altogether proper. 

The charge of the circuit court, in respect to the intention 
of Parkman, in surrendering himself to the sheriff, was con- 
fessedly proper, but it is objected that the judge should not 
have said to the counsel, in the presence of the jury, that 
the question whether his surrender was colorable was believ- 
ed to be abstract, and that it was difficult to conceive a case 
of a colorable surrender, where the debtor gave himself up to 
the sheriff. If the facts did not throw suspicion over the 
bona fides of the debtor’s intention in surrendering his per- 
son, the sheriff recognized him as his prisoner, and he ad- 
mitted himself in custody, we agree with the circuit court, 
that it is not easy to peréeive upon what ground the surren- 
der can be held to be simulated. Even if these remarks had 
been addressed to the jury instead of the counsel, we cannot 
think they would have been improper. They were perhaps 
nothing more than a proper caution, to direct their inquiries 
in considering the effect of the charge upon the evidence, 
leaving them to consider the charge as a declaration by the 
court of the law on the point. 

For overruling the demurrer to the ninth plea, the judg- 
ment is reversed and the cause remanded. 
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BUTLER, per pro amie, v. M. INS. COMPANY er at. 


1, A purchase by a parent in the name of his child is prima facie an advance- 
ment, subject to be rebutted by evidence manifesting a different intention, 
which evidence may consist of the cotemporaneous acts, and declarations, 
of a parent. : 

2. A father subscribed for shares of stock in the name of several persons, 
and among the rest of his daughter, and executed his note, and a mort- 
gage for the payment of the money for the stock, in a short time, and be- 
fore the payments were due, the notes and mortgage were cancelled, and 
a firm, of which the father was a member, became bound for the instal- 
ments, and afterwards paid them. Held, first, that the mere subscription 
in the name of the daughter, did not invest her with a title to the stock, 
and that the subsequent assumption of the debt, and payment by the firm, 
with the father’s assent, repelled the presumption that it was intended as 
an advancement to the daughter. Second, that the daughter was a mere 
trustee of the firm, which was the owner of the stock. Third, that an as- 
signment of the stock by the guardian of the daughter, was a void act. 
Fourth, that the daughter had no such interest in the stock, as would pass 
to the assignee of her husband, he having become a bankrupt. 

3. Although a company, on whose books a number of shares of its stock 
stood in the name of an infant, permitted a guardian of the infant to trans- 
fer it to the cestui que trust, the infant being a dry trustee of the stock, 
without any interest in it, legal or equitable, as it wus merely doing what 
a court of equity, upon the application of the company by a bill of inter- 
pleader would have directed to be done, it will be supported against the 
infant, though done without authority in the first instance. 


Appeal from the Mobile Chancery District. Before the 
Hon. A. Crenshaw, Chancellor. 


Tue bill was filed by the plaintiff in error, to recover of 
the Insurance company, fifty shares of its stock, and the ac- 
cruing dividends, upon the allegations, that in January, 1834, 
Joshua B. Leavens, the father of complainant, subscribed and 
paid for fifty shares of the stock of the company, in her name, 
intending at the time, to make her an advancemént ; and that 
afterwards, the company permitted her guardian, after her 
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father’s death, fraudulently to convey them to one Samuel 
St. John, the company knowing the facts, &c. 

The defence made by the Insurance Co. is, that the sub- 
scription in the name of the daughter, was not intended as 
an advancement to her, or to vest in her any interest in the 
stock. That the stock was the property of the firm of St. 
John & Leavens, and the payment for it, made, not from the 
individual funds of the father of complainant, but from the 
partnership fuuds of St. John & Leavens. 

The full detail of the bill, answer and proof embodied in 
the opinion of the court renders unnecessary a further 
statement. The chancellor at the hearing, dismissed the 


bill; from which decree this appeal is prayed. 





W. G. Jones, for appellant. 

1. In January, 1834, Joshua B. Leavens purchased fifty 
shares of stock of the Merchants’ Insurance Co. in the name 
of his infant daughter, the present complainant, and a certifi- 
cate for the same was issued to her by the company. This 
was prima faciea gift or advancement to the daughter, and 
there was no resulting trust to the father. 2 Story’s Eq. ¢ 
1202, 1204; Doe ex dem. Davis v. McKinney, 5 Ala. Rep. 
719, and cases cited below. 

2. J. B. Leavens, having died in 1835, and B. Leavens 
having been appointed guardian of the plaintiff, then a mi- 
nor, the guardian, in January, 1836, without having obtain- 
ed an order of court for the purpose, was allowed by the 
company to transfer this stock to S. St. John, jr. This the 
guardian had no authority to do, and the transfer was a mere 
nullity. The title of the plaintiff was not thereby divested. 
Clay’s Dig. 223, § 13; Smith v. Ventris, 10 Peters, 161; 
Wier v. Davis, 4 Ala. Rep. 442; Dearman v. Dearman, 4 
Ala. Rep. 521. 

3. It is the duty of a corporation not to allow its stock to 
be transferred by one having no valid authority to doso. If it 
permit such an invalid transfer, the corporation is liable to 
the true owner. His title is not divested. He continues to 
be a stockholder, and is entitled to the dividends, and all the 
privileges of a stockholder. Equity alone can secure him 
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these rights. Ang. & A. on Cor. 451; Ashley v. Blackwell, 
2 Ed. Ch. R. 299; Davis v. The Bank of England, 2 Bing. 
393; 9 E. C. L. R. 444. 

4, The purchase being made by the father, in the name of 
his child, the presumption of law is, that it was intended as 
an advancement. All the authorities show, that this is re- 
garded as a very strong presumptjon, and one which requires 
very strong, coherent, and consistent evidence to rebut it. 
It cannot be repelled by light or trivial circumstances. 
Though cotemporaneous acts, or even cotemporaneous decla- 
rations may be admissible to overthrow this presumption, 
and establish a trust in favor of the father, yet subsequent acts 
or declarations of the father, are not admissible for that pur- 
pose. 2 Story’s Eq. $ 1203, 1204; Finch v. Finch, 12 
Ves. jr. 50; Mirass v. Franklin, 1 Swanst. 13, 19; Crabb v. 
Crabb, 1 Mylne & K. 511, 7 Cond. E. C. R. 146; Kilpin v, 
Kilpin, 1 Mylne & K. 550, 7 Cond. E. C. R. 150; Sydmouth 
v. Sydmouth, 2 Beavan, 447, 17 Cond. E. C. R. 447; Julian 
v. Reynolds, 8 Ala. R. 680. 

5. The chancellor then should have excluded all the ewi- 
dence of the subsequent acts and declarations of J. B. Leave 
ens, and then clearly there was no sufficient evidence to re- 
but the presumption that it was intended as an advancement. * 
But even if such evidence be admissible, still we insist that 
upon a careful examination of all the facts and circumstances 
in proof in this case ; the weight of evidence is in favor of 
the legal presumption that J. B. Leavens intended this pur- 
chase, at the time it was made, as an advancement to his 
daughter. ‘The three witnesses examined by the defendant, 
stand in such a relation to this transaction, and testify in such 
a manner as to show that they are strongly biassed against 
the plaintiff’s claim, and their evidence should be received 
with suspicion. B. Leavens, one of the witnesses, was the 
very guardian who made the illegal, and, as we contend, 
fraudulent transfer. He had had a long litigation with the 
plaintiff, and he had a direct pecuniary interest in having this 
stock treated as the property of J. B. Leavens’ estate. N. 
St. John was the agent, confidential clerk, and near relative 
of S. St. John, to whom the illegal transfer was made. Bul- 
lard was also the custodian of the books, in which entries 
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were made about this stock, after the death of J. B. Leavens, 
and besides, his testimony is contradicted in some points by 
the testimony of numerous other witnesses. But giving to 
the evidence of these three witnesses, not only all the weight 
to which it is entitled, but all to which the most impartial and 
disinterested witnesses would be entitled, it relates almost 
exclusively to the subsequent acts and declarations of J. B. 
Leavens, and comes far short of proving that it was not the in- 
tention of J. B. L. at the time the stock was taken, (and the 
inquiry must be confined to his intention at that time,) to 
make an advancement to his daughter. 

6. It is insisted that this stock was paid for by Joshua B. 
Leavens, out of funds of the firm of St. J. & L. We deny 
that the evidence shows this, and insist that it proves the 
contrary. But suppose he did draw money from the firm to 
pay for it, or to complete the payment for it. He was a part- 
ner, and had ‘a right to do this. He should have been, and 
if he drew it, probably was, charged with it, in the books of 
the firm. It is not pretended any creditor or partner was 
thereby injured, or that any fraud was intended. He may 
have been, and probably was then, a creditor of the firm, but 
if he was not, he in his lifetime, and his estate after his death, 
was amply able to make good any balance he might owe the 
firm. Then even if the fact be, (which we by no means ad- 
mit,) that the stock was paid for, wholly or in part, out of 
monies drawn from the firm, it cannot affect the plaintiff’s 
right and title to the stock at law or in equity. 

7. If it can be shown, or has been shown, that there was 
a resulting trust, either for J. B. Leavens, or the firm of St. 
John & Leavens, as to this stock, this is no defence to the 
Insurance Company. ‘That company can only look to the le- 
gal title to its stock, as shown by its books and certificates. 
It cannot raise and execute a resulting trust, or inquire into 
the supposed equities between different claimants. Its cha- 
racter does not vest in it the powers and jurisdiction of acourt 
of equity, so far as F can discover. If the plaintiff is a trus- 
tee of this stock, that is no reason why the company should 
deprive her of it, but the contrary. Words on Joint Stock 
Co. 303, 30 Law Lib. 
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1. The evidence shows, that the subscriptions for stock 
made by J. B. Leavens, at the opening of the books of the 
corporation were made on account of the firm of St. John & 
Leavens, and that the whole subscription was paid for with 
the money of the firm. This evidence repels the presump- 
tion that he designed to advance his daughter by this sub- 
scription. The basis of this presumption, is a moral obliga- 
tion on the part of the father to advance his child. That 
obligation cannot be fulfilled at the expense of third persons. 
Story’s Eq. 1203, 1204. 

2. The subscriptions made by the father of the complain- 
ant, in the name of third persons, but on account of the firm, 
and at its expense, created a trust for the firm. That trust 
cannot be repelled by proof that the person whose name was 
used, was a connection for whom the partner was bound to 
provide. 2 Story’s Eq. 1206; 3 Bibb, 506; 2 Wash. C. C. 
441; 3M. &S. 562; 1 John. Ch. R. 467. 

3. The Merchants’ Insurance Co. is entitled to have Saml. 
St. John and Benj. Leavens before the court, and to assert 
their titles against the complainant. A court of equity will 
not permit a trustee, with a naked legal title, to interfere 
with the cestut que trust, or disturb him or his assigns in the 
enjoyment of the property. This suit could not be main- 
tained by the assignee, (Harris.) Willis on Trustees, 171-2, 
10 Law Lib.; 5 Sim. 555; 3 Russ. 583; Hill on Trustees, 
316. 

4, Mrs. Butler, as the legatee of her father, has received a 
much larger share of property from her father than this stock 
comes to. ‘The fatherycontemporaneously with the execu- 
tion of his will, directs the transfer of this stock to. his part- 
ner, as belonging to him, and as having been paid for by him. 
Conceding then that Mrs. Butler had any claim upon this 
stock, her legacy must be held as a satisfaction of her claim 
upon her father’s estate. 2 Roper Leg. 38; 2 Lomax Ex. 
98. 

5. The guardian has the power to transfer the property of 
his ward, under the circumstances of this case. The case 
was not a sale, and therefore it does not fall under the prohi- 
bition in the statute. Clay’s Dig. 223,§ 13. That statute 
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regulates the forms and modes of sale. This case is the trans- 
fer to St. John of property belonging to him in the hands of 
a guardian. It is the concession of aright which belongs 
to him, and without exposing him to a law suit. The court 
of chancery would have directed the guardian to account for 
the dividends, and to transfer the stock, and having fulfilled 
this duty, the court of chancery will uphold it. 7 John. Ch. 
R. 150; 6 Paige, 95; 6 Watk. Leigh. Rep. 399; 2 Pick. 
243; 1 Atk. 480; 2 J. & W. 243; Fletcher on Trustees a- 
bove cited, 171-2. 

6. The suit being brought by Mis. Butler, upon her equi- 
table right, all equitable considerations may be set up to de- 
feat that right. If she hada legal title, an equity superior to 
her own, would be admitted to repel it. It is only when 
equities are equal, that the law is allowed to prevail. In this 
case, if the guardian had no authority to convey, the legal 
title is in the assignee, as was settled in 8 Ala. Rep. 146; 3 
Ves. 617. 

7. That the evidence of an intent to advance is conclu- 
sively repelled—1. By proof of the circumstances under 
which the stock was taken. That it was taken under no 
fixed purpose to hold the stock, but with the declared pur- 
pose not to retain it. 2. By the fact that no money of the 
subscriber was used to pay for the subscriptions. 3. By the 
fact that the money of another was used. 4. That no bene- 
ficial use of the property was ever made by the father, (indi- 
vidually,) or by the child, or for the child. 5. By the fact 
that this stock was used, and treated in the same manner as 
other subscriptions made ‘at the same time; and that this 
stock was all held as belonging to the firm, which had ad- 
vanced the money. 6. By the conduct of the complainant 
and her husband, in the settlement of the guardianship ac- 
count, and the affairs of the firm of St. John & Leavens. 1 
Young & Call, 65; 1 Sim. & 8.1; 4 Serg. & R. 329; 1 
Swanst. 13; 8 East, 324; 10 Ala. 900; 11 John. 91; 1 
Beaven, 554. 

8. The evidence here is admissible, because it connects it- 
self with the first subscription, and shows from the beginning, 
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how this stock had been employed ; in whose possession it 
was held, and by whom it wasenjoyed. Theauthorities go 
rather upon the sufficiency of the evidence than upon its 
competency. The receipt of dividends—the use of the pro- 
perty purchased by a father in the name of the child, is still 
consistent with the notion of an advancement, especially in 
the case of an infant. But in this case, the father does not, 
either as guardian for his daughter, or in his own name, re- 
ceive the dividends, but it is held adversely to both of those 
rights by other persons. 1 Har. & J. 86; 1 Young & C. 65; 
Greenl. Ev. 108-9; Hill & C. Notes, 645, 660-1; 8 Ala. R. 
652. Courts of chancery receive this evidence in parallel 
cases. 2 Russ. & M. 251, 310; 7 Vesey, 507 ; 2 Johns. Ch. 
R. 409. 
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CHILTON, J.—The plaintiff, who is the wife of Thomas 
J. Butler, and daughter of the late Joshua B. Leavens, filed 
her bill in chancery against the appellees, alledging that in 
January, 1834, her father, being a man of large fortune, 
which greatly exceeded his debts and liabilities, &c. bought 
in her name and paid for the same, fifty shares of the capital 
stock of the Merchants’ Insurance Company of the city of 
Mobile, which company had been duly incorporated by an 
act of the legislature of the State of Alabama. That the cer- 
tificate of stock was duly issued for said fifty shares to com- 
plainant, and the same were entered upon the books of said 
corporation as belonging to her, as will appear by the books of 
said corporation. Tha&her father, at the same time, pur- 
chased in his own name one hundred shares of said stock. 
That the stock so purchased in her name was designed by 
her said father as an advancement. ‘That in June thereafter, 
Joshua B. Leavens departed this life, leaving the complain- 
ant his only child, she being an infant, and leaving a large 
estate greatly more than sufficient to pay all his debts. After 
the death of Joshua, Benjamin Leavens was appointed guar- 
dian for the complainant by the orphans’ court of Mobile 
county. That her said guardian, in January, 1836, pending 
her minority, and without any order from the orphans’ court 
of Mobile, or authority whatever, fraudulently and improperly 
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caused the said fifty shares of stock to be transferred on the 
books of the said company, to Samuel St. John, jr. and deli- 
vered said certificate of stock up to the company to be can- 
celed or destroyed. That the officers of the company, and 
the other parties to the said transfer, were fully apprised of 
complainant’s right to the stock, and said transfer was made 
on the books of the corporation in violation of the by-laws 
of the same, regulating the transfers of stock. A new certi- 
ficate for said fifty shares was then issued by the corporation 
to said Samuel St. John, jr. by which means, complainant has 
been deprived of the benefit of said stock, and the dividends 
accruing thereupon. In December, 1837, not then having 
attained the age of majority,.she intermarried with defend- 
ant, Butler. That on the 19th January, 1839, and repeatedly 
thereafter, she and her said husband demanded the certificate 
of stock of said fifty shares, and the dividends thereon, but 
the corporation has, since the month of January, 1836, re- 
fused to recognize her as a stockholder, and likewise refused 
to regard her said husband as having any right to said stock. 
That the shares are worth $100 each, and large dividends 
have been declared semi-annually since the year 1836, as 
will appear by the books of the corporation. That on the 
8th December, 1842, her said husband, by deed of that date 
duly executed, declared his intention not to reduce said stock 
and dividends into his possession, but transferred and released 
the same to complainant, to have and hold to her sole and se- 
parate use, free from any interest or control which he might 
otherwise assert by virtue of his marriage. That she after- 
wards demanded the dividends, &cJof the corporation, but 
was refused. , 

On the 2d May, 1843, her husband was discharged by de- 
cree in bankruptcy, upon his petition filed in the district 
court holden at Mobile on the 14th December, 1842, by 
which decree in bankruptcy, his estate became vested in P. 
T’.. Harris, the general assignee in bankruptcy for said distriet 
court, in that behalf duly appointed. The said assignee and 
Thomas J. Butler, and the Merchants’ Insurance Company, 
are made defendants to the bill. Complainant prays that the 
transfer made by her guardian, and the certificate issued to 
$. St. John, jr. may be declared void. That the deed from 
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her husband to her may be established—that she may be de- 
clared entitled to the fifty shares of stock, and that some suit- 
able person be appointed trustee to receive, and have an ac- 
count of the dividends for her use, &c. 

A copy of the deed from said Butler to the complainant, is 
attached to the bill as an exhibit. 

The bill was taken for confessed as against Butier, and 
Harris, the assignee in bankruptcy. ‘The Merchants’ Insu- 
rance Company answered, and denied that the fifty shares 
were bought and paid for by J. B. Leavens as an advance- 
ment to the complainant, but on the contrary, avers that in 
1834, about the time stated in the bill, the mercantile firm of 
St. John & Leavens, late composed of said Joshua B. Leavens 
and Samuel St. John, and the firm of J. D. Beers & Co. of 
New York, subscribed for two hundred and eighty shares of 
the capital stock in said company. That the said stock was 
subscribed for in the names of several persons, by J. B. Lea- 
vens, Viz., a portion in his own name, fifty shares in the 
name of his daughter, the complainant, and the remainder in 
different portions in the names of S. St. John, George Starr, 
and St. John & Leavens. The answer further states, that 
the entries on the books of St. John & Leavens, made in the 
lifetime of Leavens, and while he was the active member of 
the firm, show that the stock was purchased for the benefit 
of the firm, and that the expenditures on account of its pur- 
chase, were incurred by said firm. Admits the death of J. 
B. Leavens, the appointment of Benjamin Leavens as guar- 
dian for the complainant, and insists that as such guardian, 
under the circumstances of the case, and in accordance with 
the request of Joshua B., his brother, before his death, he did 
make, and had the right to make the transfer of the stock, 
which had been entered on the books of the company in the 
name of complainant. That at the time said transfer was 
made of said stock to Samuel St. John, the company was not 
apprised of the considerations and inducements which led to 
the same, but has subsequently learned that said transfer was 
made in accordance with the previous request of Joshua B. 
Leavens. That no money was paid by Samuel St. John, 
but he was charged on the books of the firm of St. John & 
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Leavens with the par value of the stock. That in the settle- 
ment of the affairs of said firm, Joshua fell largely’in debt to 
it, say $100,000, and that the members of the firm claimed 
that he owed them $100,000, in addition to the firm de- 
mand. 

That in 1841, a settlement was made between Benjamin 
Leavens, executor of Joshua B. Leavens, deceased, and J. D. 
Beers, who had before that time become the assignee of all 
the interest of the other partners, and represented them. The 
parties disagreeing as to the settlement, a suit was instituted 
in the circuit court of the United States for the southern dis- 
trict of Alabama, for the settlement of the partnership ac- 
counts, and the adjustment of all matters of difference be- 
tween them. That in this controversy, although the fifty 
shares were credited to Joshua B. Leavens and charged to 
Samuel St. John, jr., the complainant made no objection 
thereto. That the whole matter was finally settled by an 
assignment to J. D. Beers, of the effects of the firm of St. 
John & Leavens, said partners, and Benjamin Leavens, as 
executor of Joshua B., executing mutual releases as to claims 
in favor or against the estate of said Joshua. That by this 
arrangement, the estate of Joshua was greatly benefited, and 
the complainant was represented in the settlement by her 
husband, who gave his consent to the arrangement, which 
was concluded at Mobile in the spring of 1841, and when 
both complainant and her said husband had arrived at the 
age of twenty-one years. 

The answer further avers, that allowing the said Benjamin 
Leavens transcended his authority as executor of Joshua B. 
and guardian for complainant, still she should not be heard 
to complain, as she has received from her said father’s estate 
$30,000, and is thereby fully indemnified for the loss. Ad- 
mits the marriage, and bankruptcy of Butler, as charged. 
Requires proof of the release of said Butler to his wife of his 
interest in the shares in controversy, and denies that any de- 
mand was made of the shares or dividends by the complain- 
ant or her husband, before the 11th January, 1843, when 
she ordered the company by letter to make payment to one 
Starke. Previous to that time, the defendant knows of no 
letters which passed, or conversations had with the plaintiff 
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or her husband respecting said shares. That Samuel St. 
John has transferred the stock for which the company had 
issued a certificate to him, upon the cancellation of the certi- 
ficate previously given in the name of complainant, and the 
same was then owned by H. Baldwin, G. F. Simmons, J. G. 
Whitaker and N. S. Powers; the last transfer by St. John 
having been made in the year 1841. 

The answer further insists, that the guardianship of Ben- 
jamin Leavens has been fully settled by the orphans’ court of 
Mobile. ‘That the complainant and her husband were par- 
ties to that settlement, and made no claim against their said 
guardian for said shares, but fell in his debt. Avers further, 
that complainant and her husband have released the securi- 
ties of Benjamin Leavens on his bond as executor of Joshua 
B., and as guardian for the complainant, thereby indicating 
that they well knew the fifty shares of stock were not de- 
signed as an advancement, but that the name of the com- 
plainant was used for a temporary purpose, which having 
been subserved, the stock was transferred, as it should have 
been, to the firm whose means had paid for it. This de- 
fendant demurs to the bill for want of proper parties, and in- 
sists also upon the plea of the statute of limitations of six 
years. Upon the hearing, on bill, answer and proof, &c. the 
chancellor dismissed the bill. 

The view we take of the merits of this controversy, ren- 
ders it unnecessary for us to examine the questions, raised 
upon the demurrer to the bill. 

The main question is, does the record show that the fifty 
shares subscribed for by Joshua B. Leavens in the Merchants’ 
Insurance Company, in the name of Helen Naomi Leavens, 
now Mrs. Butler, were designed as an advancement'to her ; 
and if so designed, whether the gift or advancement was so 
perfected by her said father, as under the circumstances in 
proof, the court would be warranted in decreeing to her the 
benefit of the stock. The rule of the common law was, that 
where a feoffment was made without consideration, the use 
resulted to the feoffor, and upon this the doctrine of implied 
or resulting trusts in respect to real estate has been engrafted, 
which has been extended to embrace the purchase of securi- 
ties in the name of a third person. 
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Judge Story says, the rule has in its origin the natural pre- 
sumption, in the absence of all rebutting circumstances, that 
he who supplies the money to effect the purchase, intends the 
purchase for his. own benefit, rather than for that of another; 
and that the conveyance in the name of the latter, is a mat- 
ter of convenience and arrangement between the parties, for 
other collateral purposes. 2 Story’s Eq. Juris. $ 1200. This 
presumption of a trust, however, may be, and is rebutted in 
cases where it may be fairly inferred the purchase was made 
in the name of another, from considerations of natural love 
and affection. 'Thus, it is laid down generally in the books, 
that if a parent purchase in the name of his son, it will be 
deemed prima facie an advancement, so as to rebut the pre- 
sumption of a trust resulting in favor of the parent. Jeremy’s 
Eq.. Juris. 88, 90; 2 Story’s Eq. Juris. $ 1202, 1203, and 
authorities there cited; Doe ex dem. Davis v. McKinney et 
al. 5 Ala. Rep. 719, 727; Heirs of Wilks v. Wilks’s adm’r, 
supra, and cases there cited. 

We have said a purchase by a parent, in the name of his 
child, is prima facie an advancement, it results, that the re- 
lation of parent and child, being only evidence of the inten- 
tion with which the purchase was made, creating a presump- 
tion in favor of the child, such presumption may be rebutted 
by evidence manifesting a different intention. This evi- 
dence may consist in the cotemporaneous acts and declara- 
tions of the parent. The authorities referred to, as holding 
that parol proof shall not be admitted in such cases to estab- 
lish a resulting trust in favor of the father, or third persons, 
do not, we conceive, sustain the position as applicable to this 
case. Mr. Atherly holds, there are circumstances which will 
rebut the presumption of an advancement, and which will 
convert the child into a trusteé. Among such, he notes a 
previous ample provision for the child bythe parent. Ath. 
Mar. Set. 477. And also in cases where he has no provi- 
sion; yet if the subject of the purchase is the only property 
out of which the parent can make a provision for the other 
branches of his family, a court of equity would probably con- 
sider the child a trustee ; for being equally bound morally to 
provide for all his children, the court will intend the parent 
contemplated the fulfilment of that moral duty; and not that 
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he intended to give all his property to one child. Again: he 
thinks the presumption of an advancement is rebutted, where 
a necessity is shown to exist for taking the purchase in the 
child’s name, as in the case of a grant of copyholds for lives 
successive. Ib. 478. Several of the English cases referred 
to, arise under their construction of the statute of frauds. 
Such was the case of Leman v. Whitley, 4 Russ. 423, (3 
Cond. Eng. Ch. Rep. 736,) in which a son conveyed an es- 
tate to his father nominally as purchaser, but really as trus- 
tee, to mortgage it for the purpose of raising money for the 
benefit of the son. The consideration expressed in the deed 
of release was £400. The father, without having executed 
any mortgage, died, having devised all his real estate. The 
question came up whether the court could declare the father 
a trustee forthe son. The Master of the Rolls held that as 
there was no evidence in writing inconsistent with the fact 
that the father was the actual purchaser of the estate, to im- 
ply a trust in behalf of the son, would be in effect to repeal 
the statute of frauds, but, as the purchase money had not been 
paid, he decreed a lien on the estate for its payment. In 
that case, the son was endeavoring to raise a trust in contra- 
distinction to the terms of his deed, without alledging fraud 
or mistake in his conveyance. 

It is, however, unnecessary for us to comment upon the 
various cases to which we are referred as to the conclusive- 
ness of the presumption of an advancement, where the father 
makes the purchase in the name of his child, and advances 
the consideration, or where he conveys directly to the child. 
The case at bar, in our opinion, is by the testimony placed 
without the influence of these decisions. 

The bill in the case before us alledges, that the purchase 
of the fifty shares of stock in controversy was made in the 
name of Miss Leavens, (now Mrs. Butler,)and which shares 
were paid for by her father. ‘The answer denies that the fa- 
ther paid for them, but on the contrary, asserts the payment 
was made by the firm of St. John & Leavens. Thus, an is- 
sue is presented. Let us turn to the evidence. 

The proof on the part of the complainant, shows, that 
Joshua B. Leavens subscribed for the fifty shares in January, 
1834, in the name of his daughter, who then lacked a few 
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months of being thirteen years of age. A transcript of the 
entries from the books of the Merchants’ Insurance Company 
is produced, by which it appears, that Helen N. Leavens is 
credited by cash for fifty shares, (January, 1834,) $5,000. A 
mortgage is also produced, of even date with this credit, ex- 
ecuted by Joshua B. Leavens to the company, to secure the 
payment of a note then executed for $22,400. On this 
mortgage was the indorsement of cancellation by the pay- 
ment of the money thereby secured, dated 28th April, 1835, 
and signed by the secretary of the company. By the entry 
on the books of the company, it appears, that the stock in 
the name of complainant, was transferred by her guardian, 
Benjamin Leavens, in January, 1836, to Samuel St. John, 
at par. 

Complainant further proved by five witnesses, that Joshua 
B. Leavens, at the time of the purchase in the name of his 
daughter, was a man in high standing—considered wealthy 
—was a member of the firm of St. John & Leavens—han- 
died large amounts of money—was the owner of much real 
estate in the city of Mobile. That he purchased of one of 
the witnesses (Gordon) in May, 1832, real estate in Mobile, 
amounting to $100,000; and afterwards, a short time before 
he died, the same was sold by him for $200,000, all which 
has been paid, except some $40,000 or $50,000. It is fur- 
ther shown, that the rules of the company required twenty 
per cent. of the stock subscription to be paid in cash, at the 
time of subscribing. 

The defendant examined these witnesses. The first, 
Benjamin Leavens, testifies as to declarations made by his 
brother Joshua a short time before his death, in respect to the 
shares which he held in the Merchants’ Insurance Company; 
viz., that Joshua informed him, that the purchase of said 
stock had been made for the benefit of the firm of St. John 
é& Leavens ; that their funds had paid for said stock, and 
that he was instructed by Joshua, to transfer said stock to 
the firm, or to St. John, as the latter might direct. Said 
Joshua being then about starting to the north, and giving 
the witness instructions as his agent, and executor of his will 
in anticipation of his death. 

The deposition of Newton St. John, is very full and expli- 
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cit in respect to the subscription for the stock—the reasons 
for subscribing in the name of the complainant, and also as 
to the manner in which the payment was made. He proves, 
that at the time of the subscribing for said shares, he was the 
confidential clerk of St. John & Leavens. That St. John 
resided in the north; that J. D. Beers & Co. were also part- 
ners in the concern, who carried on business in New York. 
Leavens was the active business man of the firm in Mobile. 

This witness further proves, that in 1833, the legislature 
having chartered the Merchants’ Insurance Company, Joseph 
E. Sheffield, and Joshua B. Leavens, both being the owners 
of much real estate, and interested in the prosperity of the 
city, the former insisted that Leavens should aid in starting, 
or “‘launching’’ the company, believing that when started, 
it would be of much public advantage. That after repeated 
conversations, it was finally concluded, that both Sheffield and 
Leavens, should each take a large portion of the stock, and 
that the company might present the appearance of having its 
stock distributed among a great many persons, they used in 
their subscription the names of numbers of their friends. 
That Sheffield subscribed for more stock than Leavens, and 
used more names than he. Among the names used by Lea- 
vens, was that of his daughter, the complainant. That the 
mortgage executed by Leavens, as also the note which it was 
intended to secure, were but temporary arrangements, de- 
signed to postpone the cash payments; and in a short. time 
thereafter, were taken up, and a new arrangement made, by 
which the firm of St. John & Leavens became bound for the 
stock. That on the 29th day of March, 1834, the witness, 
at the request of Leavens, made an entry upon the books of 
St. John & Leavens, placing the shares so purchased, (being 
two hundred and eighty,) to the credit of the firm. He also 
testifies, that the entire stock was paid for out of the funds of 
St. John & Leavens, and that the latter never paid any thing 
therefor, from his private funds, but purchased said stock for 
the firm. 

Another witness, (Bullard,) exhibits copies from the books 
of St. John & Leavens, of the account between the firm and 
the company, showing that money was advanced by the 
firm, and the sums and dates. 
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~ We are compelled by the force of the testimony of Newton 
St. John, to say nothing of the other portions of the evi- 
dence, much of which is objected to, and some of which is 
of doubtful admissibility, to arrive at the conclusion, that the 
fifty shares in controversy, were paid for by the firm of St. 
John § Leavens. This witness is unimpeached. He has 
no interest in the subject matter of the controversy; his evi- 
dence is consistent’ with itself, and is not opposed by the 
other testimony in the case. Besides, he certainly had better 
means of knowing all about the transaction to which he de- 
poses, than any one else, being at the time the intimate friend 
of Leavens, and confidential clerk of the firm. His testimo- 
ny also is corroborated by the testimony of Bullard, and Ben- 
jamin Leavens, and by the books of the firm, and as to the 
pecuniary condition of Joshua B. Leavens, viz., that he was 
prospectively a man of fortune at the time the stock was ta- 
ken, dependent upon fortunate dispositions of -his real estate, 
for the payment of his debts, &c. this witness is certainly 
sustained by the records showing the amount of his estate, 
and which clearly show, that but for the profits made upon 
the sale of the lots purchased by Leavens of Gordon, and sold 
a short time before his death to Emanuel & Gaines, his es- 
tate would have been largely insolvent. 

Had Joshua B. Leavens purchased this stock in the name 
of his daughter, with his own funds, we should not hesitate, 
in the absence of cotemporaneous circumstances, showing a 
different intention, to regard the purchase as an advance- 
ment. She was his only child—an infant daughter, and he 
was a widower. His pecuniary circumstances perhaps would 
have justified such a provision for her. Her tender years, as 
well as her situation otherwise, would seem to furnish a very 
strong argument against any supposed intention on the part 
of her father, to make her a trustee. Taylor v. Taylor, 1 
Atk. 386. But these circumstances, though strong, must 
yield to the proof in the cause. 

«The moral obligation,” says Judge Story, “of a parent 
to provide for his children, is the foundation of this excep- 
tion, or rather this rebutter of the presumption,” that the 
purchase in the nume of the child was intended for the 
father’s benefit: the presumption of an advancement should 
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not therefore be frittered away by nice refinements. 2 Sto. 
Eq. Jur. $ 1203; Hill on Trustees, 103; per Lord Eldon, 
Finch v. Finch, 15 Vesey, 50. Now, as the moral obliga- 
tion of the parent lies at the foundation of this presumption, 
that the purchase was designed as an advancement, it would 
seem necessarily to follow, that equity would never raise such 
presumption, when by so doing the parent would be involved 
in a breach of moral duty. So it has been repeatedly held, 
that where the child has been fully provided for, a purchase 
subsequently in his name, will not be considered as an ad- 
vancement, especially where the effect of such purchase, if so 
considered, would be to deprive other children of any portion 
of the father’s estate. Pole v. Pole, 1 Ves. 76; Ath. on Mar. 
Set. 477; Hill on Trustees, 103, 104, and authorities cited on 
the last page. This would be to intend, the father was 
wanting in his duty to his other children, for whom he was 
equally bound to provide. So, in the case before us, there 
could arise no moral duty to advance the child out of the 
funds of the firm of St. John & Leavens. And to raise the 
presumption of an advancement under such circumstances, 
would be to presume the parent wanting in good faith to the 
members of his firm, whose funds he had improperly with- 
drawn from the business in which they were invested, that 
he might give them to his child. The claims of benevo- 
lence must yield to the sterner demands of justice. 

In the modern case of Sydmouth v. Sydmouth, 2 Bevan, 
447, Lord Langdale, Master of the Rolls, thus states the law : 
“Where property is purchased by a parent in the name of his 
child, the purchase is prima facie to be deemed an advance- 
ment; the resulting, or implied trust, which arises in favor 
of the person who pays the purchase money, and takes a con- 
veyance, or transfer, in the name of a stranger, does not arise 
in the case of a purchase by a parent in the name of his child. 
But still, the relation of parent and child is only evidende of 
the intention of the parent to advance the child, and that ev- 
idence may be rebutted by other evidence, manifesting an 
intention that the child shall take as trustee.” The case fur- 
ther decides, that cotemporaneous acts, and declarations of 
the father, are evidence to rebut the prima facie intendment. 
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The usual inquiry is, whether the parent intended the pur- 
chase as an advance, and the burthen of proof is cast upon 
the party claiming in opposition to the child. It is said, that 
subsequent acts and declarations of a parent are not evidence 
to support the trust, and that we must look to what was said 
and done at the time. ‘This, as a general rule, is doubtless 
correct, as applied to those cases in which the title becomes 
perfect by the conveyance, and nothing remains to be done 
by the father to vest the absolute interest in the child; for if 
the estate becomes once vested as a gift, or advancement by 
the parent, and nothing remains to be done to render it com- 
plete, most certainly no subsequent act, or declaration of his, 
céuld divest or defeat it. Skeats v. Skeats, 2 Young & Col. 
C.C. 9; Back v. Andrew, 2 Vern. 120; Dyer v. Dyer, 2 Cox, 
92; Murless v. Franklin, 1 Swans. 13; Finch v. Finch, 15 
Vesey, 51; Sydmouth v. Sydmouth, sup.; Crabb v. Crabb, 1 
Myl. & K. 519. 

In the case at bar, the parent subscribed for two hundred 
and eighty shares of stock, using the names of various _per- 
sons, and executed his note, and mortgage, to secure the pay- 
ment, and which, in a short time, and before any payment 
was made thereon, were canceled, and the firm of which he 
was a member became bound for the instalments. What ti- 
tle, it may be asked, did the complainant acquire by the bare 
act of her fathez’s subscribing for the stock? Could he not 
have refused the payment and forfeited the stock? Could 
he not, -holding the certificate, have canceled the arrange- 
ment, and returned the certificate to the company? Would 
the court of chancery, upon the application of the daughter, 
have compelled the father to have paid for the shares for her 
benefit? I apprehend the rule is well settled, that a valua- 
ble consideration is required to put that court in motion. 
Holloway v. Headington, 8 Sim. 324; Hill on Trustees, 83; 
Cecil v. Butcher, 2 J. & W. 565; Cook v. Fountain, 3 Swans. 
591. The mere act of subscribing, does not constitute the 
advancement, but the outlay of the money, or funds of the 
father, which was necessary to vest the beneficial interest in 
the securities in the daughter. It follows, then, if this view 
be correct, the acts and declarations of the father cotempora- 
neous with the payment, and while he held the certificate of 
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the shares, constitute a part of the res gestae, and were con- 
sequently admissible as evidence. In Scarvin v. Scarvin, 1 
Yo. & Coll. C. C. 65, Sir J. L. Knight Bruce, V. C., held, 
upon the authority of Merless v. Franklin, 1 Swans. 13, that 
the receipt of the dividends by the father, of stock purchased 
by him in the name of his son, was a circumstance in favor 
of the father, though not conclusive. 

In that case, the father had subscribed one hundred shares 
in his own name, and fifty in the name of hisson. The cer- 
tificates were retained by the father, who also paid up the 
various calls upon all the shares, and received the dividends, 
but without any order from the son. ‘There was evidence on 
the part of the father, that the son had said the shares be- 
longed to the father; but it was also shown the son offered 
to sell the shares as his own, and that it was the intention of 
the father to bequeath them, with the rest of his property. 
The vice chancellor was of the opinion, that the receipt of 
the title deeds, and dividends, was evidence for the father, 
especially in case of an adult, and thatthe payment of the 
calls upon the stock subsequent to the subscription, carried the 
case further, than the mere payment of the price at the time 
of the purchase would have done. 

Iam not unapprised of the decisions which affirm, that 
where the nominee is an infant, the father, as to the percep- 
tion of the profits of the investment, and the retention of the 
title deeds, must be regarded as acting in his capacity of 
guardian, although Lord Ch. Justice Eyre, in Dyer v. Dyer, 
2 Cox. Rep. 92, thought it would be very difficult to succeed 
in a bill for an account against him as such. Nevertheless, 
these authorities, in my judgment, do not apply to cases 
where the equitable, or beneficial interest has never vested 
in the nominee ; and they are certainly inapplicable to the 
present case, in which, the receipt of the dividends was not 
by the father individually, but by the firm, who advanced 
the money. ‘The main fact to be ascertained is, did the fa- 
ther intend to advance the daughter? Did he intend to in- 
vest in this stock $5,000 for her benefit? Now, the pay- 
ment for the shares, their retention by Joshua B. Leavens for 
the firm, and the receipt of the dividends by the firm, are all 
circumstances which either forma part of, or connect them- 
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selves with the principal, or main fact, and are calculated to 
illustrate its character, and show the intention with which it 
was done. The payments for the stock, should be regarded 
as forming parts of a continuous transaction, and the cotem- 
poraneous declarations of Joshua B. Leavens, who is shown 
to have been in possession of the certificates of stock at the 
time they were made, as to the character in which he held it, 
must be regarded as parts of the res gestae. 1 Greenl. Ev. 
123, 126, § 108, 109,110; Jackson v. Matsdorph, 11 Johns. 
Rep. 91; 2 Phil. Ev. C. & H.’s Notes, 644, note 481; Don- 
nell v. Thompson, 13 Ala. Rep. 440; McBride et ux. v. 
Thompson, 8 Ala. Rep. 650. Taking into consideration the 
facts which may be brought within the rules of evidence, as 
above laid down, we come to the conclusion, that it was not 
the intention of Joshua B. Leavens to advance his daughter 
in the purchase of this stock. The manner of the purchase, 
having at the same time used the names of various other in- 
dividuals—the object for thus using their names, giving the 
stock the appearance of a large distribution, so as to increase 
public confidence in the institution—the fact that he paid no 
money, but used the money of a third party, his firm—the 
declaration of a trust a short time after the subscription on 
the books of the firm for all the stock—the receipt of the 
dividends by the firm, and the exercise of all acts indicating 
the ownership by the firm of which the subject matter would 
admit ;—all these satisfy us the subscription was not an ad- 
vancement to Miss Leavens, but that she held the legal title 
for the firm of St. John & Leavens. 

2, But it is insisted that Mrs. Butler must be considered 
as having the legal title, 4nd though she may hold as trustee, 
still she is entitled to the relief sought by the bill. 

Whether she holds the legal title, depends—1. Upon the 
validity of the assignment by her guardian of these shares to 
Samuel St. John. 2. Upon the effect of her husband’s bank- 
ruptcy, in operating a transfer to his assignee. 

1. By the first section of the act of 1809, Clay’s Dig. 228, 
§ 13, it is made unlawful for any executor, guardian, &c. to 
take the estate of any testator or intestate at the appraised 
value, or to dispose of the same at private sale, except where 
the same is directed by the will of the testator. It is further 
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provided by statute, ‘if the personal estate, and rents and 
profits of the real estate, are insufficient to support the ward, 
&c. the orphans’ court, upon full investigation, may order a 
sale of his lands, tenements, &c. Clay’s Dig. 268. §6. In 
Smith v. Ventress, 10 Peters, 161, and Wier v. Davis, 4 Ala. 
Rep. 442, as also Dearman v. Dearman & Coffman, Ib. 521, 
it was decided, that under the provision first cited from the 
statutes, a private sale of slaves, made by an administrator, 
without an order of the orphans’ court, passed no title. And 
it is equally clear, that a guardian cannot sell the personal 
property of his ward at private sale. In Field v. Schieffelin, 
7 Johns. Ch. Rep. 154, it is said, ‘‘thongh it be not in the 
ordinary course of the guardian’s administration to sell the 
personal property of his ward, yet he has the legal right to do 
it, for it is entirely under his control and management, and he 
is not obliged to apply to the court for direction in every par- 
ticular case.” So, in that case, the court sustained the as- 
signment of the bond and mortgage by the guardian, there 
being no fraud, or collusion between the guardian and pur- 
chaser. This case, as well as the authonty in 2 Pick. Rep. 
243, and 6 Leigh’s Rep. 399, deduces the validity of the 
guardian’s act, from his general power to dispose of the ward’s 
personal estate, but in this State the power to dispose of the 
property by private sale is taken away by statute, and these 
authorities become ihapplicable. If we grant that this stock 
vested beneficially in the ward, so as to give the guardian 
power over it, in virtue of his fiduciary relation, then it is a 
portion of the ward’s personal estate, which may not be sold 
or disposed of at private sale. On the other hand, if the 
complainant had no beneficial interest in the stock, but was 
a mere dry trustee, holding the legal tifle, as we havé deter- 
mined she did, for the benefit of the firm of St. John & Lea- 
vens, then the guardian had no power over the title. The 
rule of the common law was, that an infant trustee could not 
make a valid disposition of the trust estate, and a court of 
chancery could not decree such trustee to convey the legal 
estate until enabled by statute. This doctrine of the common 
law, which was more particularly applicable to suits respect- 
ing real estate, and which was adopted by courts of chancery 
in analogous cases, was founded in the right of the infant to 
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have the parol demur, until he attained the age of majority. 
The decree therefore in behalf of the cestui que trust, was, 
that he should hold and enjoy against the infant, who should 
convey when he came of age. Lechmere v. Brashier, 2 Jac. 
& W. 290; Daniel, 1, 222; Spence’s Eq. Juris. 616. But 
with us, the decree passes, and the infant is given day after 
he arrives at age, to show,cause against it. The guardian 
not having power, as we have seen, to dispose of the stock, 
even though it had belonged to his ward, a fortiori he cannot 
dispose of it, when it cannot be considered as effects of the 
ward in his hands, but when in fact the beneficial interest is 
in another. 

2. Regarding Mrs. Butler as a mere trustee, it is perfectly 
clear that no title to the shares passed by the decree in bank- 
ruptcy to the assignee. According to the construction put 
upon the bankrupt acts, trust property does not vest in the 
assignees, but remains in the bankrupt, unaffected by the de- 
cree. Hill on Trustees, 51; Gladstone et al. v. Gill et al. 1 
M. & 8S. 517; Scott v. Surman, Willes’ Rep. 402. Thus 
viewing the case, we need not turn aside to consider the ques- 
tions presented bythe record, respecting the admissibility, 
and effect of the release of Mr. Butler, to the complainant, of 
his marital right over the stock. He had no interest in it to 
release, unless indeed by the marriage, he sticceeded at law 
to the trusteeship, which I apprehend in a court of equity 
could not affect the rights of the parties. 

Having attained the conclusion that Mrs. Butler was a mere 
trustee for the benefit of St. John & Leavens, and that her 
guardian transferred the stock without authority of law, let 
us next proceed to inquire whether, under this state of the 
case, she is entitled t6 any relief by her bill. 

It is said to be the duty of a bank, or joint stock corpora- 
tion, not to permit a transfer of its stock, until they are satis- 
fied of the party’s authority to transfer. Angell & Ames on 
Cor. 451. So, it has been held, if stock be transferred un- 
der a forged power of attorney, the proprietor is entitled to 
have it replaced. Ashby v. Blackwell, 2 Eden, 299 ; Wood- 
worth on Joint Stock Com. 164. 

In Davis v. The Bank of England, which was a special 
action on the case against the bank, for breach of duty, in 
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permitting the plaintiff’s stock to be transferred under a 
forged power of attorney, the question was presented, whe- 
ther the bank, or the true owner of the stock should be the 
loser by the forgery, and Best, C. J., in delivering the opin- 
ion, says: ‘The bank may take reasonable time to inquire, 
and require proof that the signature to a power of attorney is 
genuine. It is the bank, therefore, and not the stockholder, 
who is to suffer, if for want of inquiring (and it does not ap- 
pear that any inquiry was made in this case,) they are im- 
posed upon, and allow a transfer to be made upon their books, 
without a proper authority. We cannot do justice to this 
plaintiff, unless we hold, that the stocks are still his,” &c. 
The facts presented a case, in which one of two innocent 
persons must suffer. ‘The bank was deemed most in default, 
and therefore should be required to bear the loss. In that 
case, as in this, the transfer was required to be made upon the 
books of the institution, and the bank was therefore very 
properly considered the custodiary, or trustee of the shares, 
and bound to execute the trust with proper diligence and care, 
and responsible to the true owners of the stock for any negli- 
gence or misconduct. ‘The case of Lowry v. The Commer- 
cial and Farmers’ Bank of Baltimore, decided by Judge Taney 
in the circuit court for the district of Maryland, a report of 
which has been furnished us, proceeds upon the same ground. 
That was a bill to recover the dividends due upon stock, 
which had been disposed of by one of two executors, in vio- 
lation of the trusts declared in the will of the testator, which 
stock had gone into the hands of a bona fide innocent pur- 
chaser, but the bank before whose officers, and upon whose 
books the transfer was made, was in possession of a know- 
ledge (or there were circumstances sufficient to charge it 
with such knowledge) that the executor was misapplying 
the stock, to his own private use. The court say, “ought 
the loss to be borne by the complainant, who has committed 
no fault, and been guilty of no negligence, or by the bank? 
The established principles of equity seem to require, that the 
loss should be borne by the party by whose negligence, or 
misconduct the loss was occasioned.” These are the autho- 
rities relied upon by the plaintiff, and if she were in equity 
the real owner of the stock, they would be conclusive of the 
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ease in her favor. But we have shown she has no equitable 
interest in it. She is but a trustee, and does not seek the aid 
or direction of the court in furtherance of the trust, but that 
the court may assist her in violation of it, to recover the di- 
vidends which have actually been paid to the cestui que trust. 

It seems to be agreed, that in property of this description, 
(stocks in incorporated companies, ) the legal title may exist 
distinct from the equitable. Now suppose, in this case, no 
attempted transfer had been made, and no dividends had been 
paid by the company, and Mrs. Butler had claimed the stock 
as an advance, but the company had been notified by St. 
John & Leavens that she was merely a trustee; that their 
firm had advanced the money; that they held the certificate 
of stock; that the purchase was not intended as a gift, but 
was made in the name of complainant, to give the stock the 
appearance of large distribution ;—could not the company 
have compelled the conflicting claimants to have settled their 
controversy, by the exhibition of a bill of interpleader? It 
is said the Bank of England is not bound to notice any trust 
of public stock standing in their books; that all they have to 
do, is to look to the legal estate, &c. 1 Daniels’s Ch. Prac. 
187. This arises out of the spirit and policy of the several 
acts of parliament, by which the publie stocks and annuities 
are committed to the management of that institution. With- 
out the application of such a rule to the Bank of England, 
wielding as it does such an immense amount of stock of a 
character which might otherwise engender much litigation, 
it would be greatly embarrassed in its operation, and would 
have constantly to resort to a court of chancery to settle con- 
troversies for its own protection. But such is not the law, 
as applicable to the company now litigating. Incases where 
the rights of third parties are involved, we see no reason why 
this company should not be subject to the same legal, and 
moral obligations which apply to individuals. If I place 
funds in the hands of my agent, to invest in shares in the 
company, in my name, and for my benefit, and he cause the 
shares to be transferred in his own name, being forbidden to 
recognize him as the owner, and fully advised of the circum- 
stances of the purchase, the company, in my judgment, would 
be responsible, should it permit the agent afterwards to trans- 
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fer the shares so as to defeat my equitable right. But where 
money in the public funds is claimed by two parties, the 
Bank of England may, for its protection, file a bill of inter- 
pleader. 

Weare of opinion the Merchants’ Insurance Company could 
have maintained such bill in this case, before recognizing the 
title of the cestue que irust. “A bill of interpleader,” says 
Lord Cottenham, in Hoggart v. Cotts, 1 Cr. & Ph. 197, 
“lies where the plaintiff may say, ‘I have a fund in my pos- 
session in which I claim no personal interest, and to which 
you, the defendants, set up conflicting claims; pay me my 
costs, and I will bring the fund into court, and you shall con- 
test it between yourselves.’ The case must be one in which 
the fund is the matter of contest between two parties; in 
which the litigation between them will decide all their re- 
spective rights with respect to the fund.” 

It is no objection to such bill, that one of the defendants 
has a right of action cognizable at law, and the other only an 
equitable demand. Scuyler v. Pelissier, 3 Edw. Ch. Rep. 
71, 191; 1 Daniels’s Ch. Pr. 24-5, n. 1; 1 Spence’s Eq. Jur. 
660, marg.; Mitf. 48, n. f.; 1 Fonb. Eq. 4th Am. ed. 28, n.; 
Richards v. Salter, 6 Johns. Ch. Rep. 447. 

In Readfearne v. Ferrier et al. 1 Done’s Ho. of Lords Rep. 
50, it seems an interpleader was allowed in a case, bearing 
some analogy to this. One David Stewart had purchased a 
share in the Edinburgh Glasshouse Company, which was a 
private society. By the regulations of ‘this company, the 
shares could be held by individuals only. The share stood 
on the books of the company in the name of Stewart, but he 
had really purchased for the firm of Stewart & Somervail. 
Afterwards, Stewart assigned to Readfearne for a valuable 
consideration ; the latter having purchased in good faith, and 
without notice of Somervail’s equity, intimated the assigna- 
tion to the company, but no transfer of the share was made 
upon their books. Both Readfearne and Somervail claiming 
the share, the company raised, what is termed in Scotland, 
the action of multiple poinding, (corresponding to the Eng- 
lish bill of interpleader,) to adjust the conflicting claims of 
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the parties. ~The proceedings were sustained upon appeal to 
the House of Lords, and Readfearne adjudged to have the 
better right. See also Darden’s adm’r v. Burns’s adm’r, 6 
Ala. Rep. 362. 

But having this right to regard the trust which attached 
to the stock, and to ask the aid of the court for its protection, 
the company could waive a judicial investigation, intended 
for its security, and elect.at its peril to recognize the claim of 
either. This it has done, and the question is, did it pay the 
dividends to the true owner? Has it recognized, and does it 
still recognize, that party as the proprietor, to whom the court 
would have decreed the dividends, as well as the legal title? 
This it has also done. The substantial justice of the case 
has been attained. The true beneficial owner has the pro- 
perty, and isin the enjoyment of it, and the trustee, under the 
circumstances, could never be made liable respecting the 
stock, nor has she sustained any injury by the unauthorized 
proceedings by which it has been transferred. The court in 
such case will look to the result, or end, if it be such as it 
would have decreed, rather than to the informal, or unautho- 
rized mode of procedure, by which the parties have arrived 
at it. In such case it may well be said, “quod fieri non de- 
bet, factum valeat.” 5 Sim. 555. 

The trustee in this case, having no interest, and no ulterior 
duties to perform with respect to the trust, comes into court, 
and seeks to recover dividends which have been paid to the 
cestui que trust, when, if recovered, she would be required 
to refund. There is no equity in her application, and in our 
judgment, the bill was properly dismissed. The maxim is, 
‘that vy i) be. ratified when done, which the court upon ap- 

bi aes Lorde. paih Mdgpee. Harris y. Alcock, 10 
Gilf & Johns an ie tosthe character of complainani’ s ti- 
tle, see Cook v. Kennerly & Smith, 12 Ala. Rep. 42; Hill 
on Trustees, 316; Lewin on Trusts, 477, 489, 498 ; 13 
Ala. Rep. 698. See as to her right to relief, 3 Ves. 757; 5 
Sim. 555. 

We have not deemed it necessary to notice the effect of 
the supposed acquieseence of Mr. Butler, to the settlement 
made between Benjamin Leavens as executor of Joshua, and 
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the survivors of the firm, in which the transfer of this stock 
was embraced ; neither have we alluded to the fact of the set- 
tlement had between the guardian, and the complainant, and 
her husband. The view we take of the rights of the par- 
ties, in respect to the character of the purchase, renders fur- 
ther inquiry unnecessary. Decree of the chancellor affirmed. 





HALE er au. v. STONE. 


1. Proof by a subscribing witness to a déed, “that the donor signed, sealed, 
and delivered the same, in his presence, or acknowledged he had done so 
at the time witness signed it, he could not tell which,” is sufficient to ad- 
mit the deed in evidence to the jury. 

2. Declarations of a donor at the time of the delivery of slaves, that they 
were delivered to the trustee pursuant to the provisions of a deed, are ad- 
missible as part of the res gestae. 

3. A deed by a father, conveying slaves to a trustee for the benefit of his 
daughter, is not required by the statute of frauds to be recorded, as against 
the creditors of the husband. 

4, A conveyance of slaves to a trustee, in trust, that he would permit the 
daughter of the grantor, a married woman, “to have the use and benefit 
of the labor, and services of the said slaves, and al] the proceeds thereof, 
during her life, and at her death, shall conve ‘the said negroes to the law- 
ful heirs of her body,” does not give her a separate estate in the slaves. 


Writ of Error to the Circuit Court of Coosa. Before the 
Hon. G. Goldthwaite. . 


The facts fully appear in the opinion of the court. 


Granam and Parsons, for plaintiffs in error. 
W. W. Morris, contra. 


CHILTON, J.—The plaintiffs in error having an execu- 
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tion against one John M. Hamilton, caused it to be levied 
upon the three negro slaves in controversy, namely, Clara, 
Nice and Nelson. The defendant interposed a claim under 
the statute, and the trial of the right of property coming on, 
the plaintiffs proved that said slaves, at the time of the levy, 
were in the possession of Hamilton, the defendant in the ex- 
ecution, and had been since the year 1834, and having proved 
their value, rested. 

The claimant then produced a deed from Warren Stone to 
him, bearing date 21st March, 1837, which was some seven 
years older than the plaintiffs’ judgment, which deed pur- 
ported to convey to the claimant, Barton W. Stone, the 
slaves in controversy, “in trust, nevertheless, that the said 
Barton W. Stone shall suffer and permit Mrs. Martha G. 
Hamilton, daughter of the grantor, to have the use and bene- 
fit of the labor and services of the said slaves, and all the pro- 
ceeds thereof during her life, and at her death, shall convey 
the said negroes to the lawful heirs of her body, during her 
marriage with her present husband, John M. Hamilton—that 
js, to her two children now living, and to such other children 
as she may have during her coverture with said John M. 
Hamilton.” 

It appears from a certificate on the deed, that the grantor 
appeared before the clerk of the county court of Montgomery 
county on the day it bears date, and acknowledged “the 
foregoing instrument to be his own act and deed, for the pur- 
poses therein expresse( and contained.” 

Qn the 15th December, 1840, it was lodged with the clerk 
of the county court of Coosa, and by him recorded on the 
above certificate. 

The claimant proved by one of the subscribing witnesses 
to the deed, that “he, the witness, signed it in the presence 
of the other subscribing witness, and that the donor either 
signed, sealed and delivered the same in his presence, or ac- 
knowledged that he had done so at the time the witness 
signed it, he could not tell which.” The plaintiff objected 
to the reading of the deed, together with the certificates upon 
the proof above stated, but his objection was overruled, and 
the same was read to the jury. 
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The claimant having further proved by one Pool, against 
the plaintiff’s objection, that at or about the time the deed 
was executed, the witness was called on by Warren Stone, 
the grantor, who was then at the house of John M. Hamil- 
ton, to take notice, that he did then and there give the ne- 
groes mentioned in said deed to Barton W. Stone, for the use 
of his daughter, Martha G. Hamilton, during her life. That 
the negroes were called up in the yard at the time this decla- 
ration was made, and that John M. Hamilton was present, 
and made no objection.” And having also shown that the 
slaves mentioned in the deed belanged to, and were in pos- 
session of the donor in the deed, previous to its execution or 
delivery, and that after its execution, said slaves were not un- 
der the control, nor in possession of said donor, the plaintiff 
asked the court to charge the jury, that if they believed the 
property levied on was the same mentioned in the deed of 
trust, they should find it subject to the plaintiff’s execution, 
although the deed was honestly and fairly made. This 
charge was refused, and the court charged, that if the pro- 
perty levied on. was the same conveyed by the deed, and 
there was no fraud in the conveyance, the property was not 
subject. The jury found for the claimant. The plaintiffs 
having saved the proper exceptions to the ruling of the court 
below, present for our reversion—1l. The question as to the 
admissibility of the proof. 2. The legal effect of it, as cre- 
ating an estate which may or may not be levied upon and 
sold for the debts of Mrs. Hamilton’s husband, under an ex- 
ecution at law. 

1. There can be no serious doubt, but that the proof made 
by the subscribing witness as to the execution of the deed, 
was sufficient to authorize it being read to the jury. Al- 
though a witness may have no recollection of seeing the par- 
ty sign an instrument, yet if he recognizes his signature to 
it, and says he has no doubt he saw it executed, this has al- 
ways been held sufficient to admit the writing to the jury.— 
Mangham v. Hubbard, 1 Mann. & Ryl. 7; 3 Phil. Ev. C. & 
H. Notes, 1304. It is not necessary that the witness should 
have seen the donor put his signature to the deed ; it is quite 
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sufficient if he acknowledged before the witness that he sign- 
ed it, and called upon him to attest it. 1 Greenl. 637, n. 2; 
Ledyard v. Thompson, 11 M. & W. 41; Hall v. Luther, 13 
Wend. Rep. 491. 

The admission of the proof made by Pool was also proper. 
It merely went to show the actual delivery of the slaves, and 
the accompanying declaration of the donor, explained the ob- 
ject of the act, and being part of the res gestae, was properly 
allowed. See Berry, use, &c. v. Hardman, 12 Ala. 604; 
Ib. 77. 

No registration is necessary to render this deed valid. No 
creditor or purchaser from the donor is here complaining, but 
the creditors of the husband of the party to whose use for 
life the slaves have been granted. It is clear therefore that 
the statute of frauds, providing for the registration of volun- 
tary conveyances, has no application whatever to the case. 
Swift v. Fitzhugh, 9 Porter. 39; O’Neal et al. v. Teague, 8 
Ala. 349; Newman v. James & Newman, 12 Ib. 29; Clay’s 
Dig. 254-5, § 2. 

Neither are the plaintifis aided by the last clause of the 
above statute. For allowing them the benefit of every pre- 
sumption which might legitimately have been drawn from 
the proof upon a demurrer to the evidence, the proof fails to 
show that John M. Hamilton had three years’ possession of 
the slaves anterior to the execution of the deed, when an ac- 
tual delivery is proven to have been made by Warren Stone, 
(the donor,) to his daughter, Mrs. Hamilton. The plaintiff 
must make out his case. The onus of proof is upon him, 
and if it be necessary in establishing his title, to show that 
his debtor has had three years continuous possession of the 
property he seeks to condemn, he must prove it. That the 
property was in his possession since the year 1834, and up 
to the 21st March, ’37, does not show that he had possession 
on the 21st March, 1834, and consequently does not prove 
that the property has been in possession of the debtor three 
years, soas to bring the case within the influence of the sta- 
tute, subjecting the property to the debts of the possessor. 

But the important question in this case, and the one upon 
which it must turn is, does the deed convey a separate es- 
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tate to Mrs. Hamilton in the slaves, which cannot be reach- 
ed by the husband’s creditors? Many cases of a kindred 
character have been decided by this court, and their frequent 
recurrence renders it highly desirable that the law applica- 
ble tothem should be plainly and explicitly laid down, so as 
if possible, to check this fruitful source of litigation. A short 
review of our own decisions upon the question will better en- 
able us to ascertain the precise ground we occupy with re- 
spect to it. 

In Harkins et al. v. Coalter, 2 Porter, 463, it was held, 
that a deed of gift of certain slaves by a father to his daugh- 
ter, and the heirs of her body, if she should have any by her 
then husband, to have, &c., to the only proper use and be- 
hoof of said daughter and her husband, and their issue, and 
for their joint use and support during the lives of said hus- 
band and wife, and in default of issue, then to remain in the 
joint use and possession of the said daughter and her husband 
for the support of themselves and none others, did not cre- 
ate a separate estate in the wife, but an absolute estate in 
the husband, and subject to his debts. 

In Lamb, Trustee, v. Wragg & Stewart, 8 Porter, 73, it 
was held, that a deed of gift of siaves made by a father to his 
son-in-law, in trust for his wife (the daughter,) vested in the 
son-in-law the title to the slaves, and subjected them to his 
debts. It was also further held, that the intervention of a 
trustee made no difference, where there were no words in 
the instrument excluding the marital rights of the husband. 
This case was followed by the case of Dunn and wife v. 
The Bank of Mobile, 2 Ala. 152, in which it was held, that 
a deed of gift, conveying to the wife and her children, then 
in esse, and thereafter to be born, certain slaves, did‘ not con- 
vey to the wife a separate estate, but her interest in ‘the pro- 
perty vested in her husband, if in his possession, and was 
subject to be sold under execution at law against him. In 
Inge et al. v. Forrester, 6 Ala, 418, the testator directed by 
will, that certain persons should have the control of all the 
following property, &c., ‘to be used and managed at their 
discretion, for the mutual use, benefit and interest of my 
daughter, Rebecca Inge, and her surviving children; and as 
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they come of age or marry, that the slaves be equally divid- 
ed between her and them,” naming the slaves. It was held, 
that no separate estate was vested in Mrs. Inge; that to 
create such estate, the intention must clearly appear upon the 
face of the instrument. 

Next follows the case of the Bank v. Wilkins, 7 Ala. 589. 
This was the case of a post-nuptial settlement, made by the 
husband upon a trustee, of property acquired by the mar- 
riage, in trust for the joint use of himself and wife, for their 
lives—remainder to the survivor, and remainder in fee to the 
issue of the marriage—held, the husband had, under the deed 
an estate for life, subject tosale under execution at law ; the 
deed providing that he shall have the possession, and be eu- 
titled to the rents and profits. As to the title being vested 
in the trustee, see Carlton & Co. v. Banks, 7 Ala. 32, where 
the life estate of the wife in property, the legal title to which 
was vested in a trustee, was held subject at law to the hus- 
band’s debts. [(Gotpruwaire, J., dissenting. ] 

To the same effect is the case of O’Neal et al. v. Teague 
et al. 8 Ala. 345; where the father, shortly after the mar- 
riage of his daughter, gave by deed the legal estate in cer- 
tain slaves to a trustee, for the benefit of his daughter and 
her husband during coverture, and should the daughter die 
without issue, the slaves to revert to the donor. 

In Fellows, Wardsworth § Co. v. Tann et al. 9 Ala. 999, 
it was held, that the husband’s creditors could not proceed 
under execution at law to condemn slaves given to his wife 
while sole, by her father, “ to her during her natural life, and 
to the heirs of her body, with this condition, namely, that the 
slave shall be under the entire control and management of the 
daughter, in the most profitable and useful way, for the use 
and support of her and her heirs during their natural life, and 
after her death, the property to be equally divided among her 
heirs ;”’ there being several children of the daughter living 
at the time of the levy, aud the daughter having taken pos- 
session of the property shortly after the gift, which property 
had been regarded for more than twenty years as the sepa- 
rate estate of the daughter and her children. 

The case of Anderson v. Hooks, (improperly reported 
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Brooks,) 11 Ala. 953, was upon a conveyance by Clanton & 
Hooks to the latter, as trustee, for the sole and separate use, 
benefit and behoof of Mrs. Harrisand her children.” This, 
it was held, according to all the authorities, vested a separate 
estate in Mrs. H., which the creditors of her husband could 
not reach. 

So also, in a case before this, of Spear v. Walkley, 10 Ala. 
328, where it was held that a bequest to a husband, of slaves, 
as trustee, to be held and worked by him, for the use of his 
wife and children, but subject in no way to his debts, con- 
tracts or judgments, and at his death to be equally divided 
among his children then living, did not create a legal estate 
in-the husband, subject to be sold under execution at law, as 
the intention of the testator would be defeated by a seizure 
and sale; the object being the creation of a personal trust, 
for the special purpose of the slaves being worked by the 
husband, for the use of his wife and children. 

In Jasper & Maclin v. Howard, Trustee, 12 Ala. 652, it 
was held, the words in a will, “I lend to my daughter, ©. 
D., wife of G. D. certain slaves, (naming them,) to enable 
her to support, school and clothe her children during her na- 
tural life, and after her death to be equally divided between 
her children,” &c. did not vest in G. D., the husband, such 
estate as could be sold under execution at law. 

In Newman v. James & Newman, 12 Ala. 29, it was held, 
that a deed to a married woman, by which slaves were con- 
veyed ‘to her and her heirs, to have and to hold the same 
to and for her use, benefit and right, and of the heirs afore- 
said, without let, hindrance, or molestation whatever,” is a 
conveyance to the sole and separate use of the wife. 

The case of Cook v. Kennerly & Smith, 12 Ala. 42, de- 
cides that an ante-nuptial contract by feme conveying cer- 
tain property to trustees, to use of herself and intended hus- 
band for life, remainder over, &c. does not create separate 
estate in the wife. 

From these several decisions of our own court, and the 
reasoning and authorities upon which they are based, we 
extract the following principles, which must guide us in our 
decisions upon similar cases : 
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1. That while the owner of property may so convey, or 
bequeath it, as to create a separate estate in a feme covert, 
yet such claim on the part of a married woman being against 
common right, it is necessary that the instrument under 
which the claim is made must clearly speak the intention of 
the donor to exclude the husband, otherwise he shall take 
the property. 

2. That in the absence of such declared intention to ex- 
clude the husband, the intervention of a trustee will not have 
the effect of vesting in the wife a separate use. But if the 
wife, by the terms of the gift, be entitled to the wsufruct in 
the property, and the same comes to the possession of the 
husband, the wife’s interest, whether for years, for life, or 
in fee, may be sold under execution at law against him. 

3. In cases where the instrument limiting the estate con- 
tains directions in respect to its enjoyment, use or manage- 
ment, wholly incompatible with any dominion of the hus- 
band over it, his creditors cannot reach it under executions 
at law. 

4. Whenever the estate of the wife is equitable merely, 
and the husband has not reduced it into his possession, but 
must resort to a court of equity to recover it, (in which case 
a suitable provision would be made for the maintenance of 
the wife,) the creditors of the husband cannot proceed at law 
to obtain satisfaction out of such property. 

5. Where the wife is to participate in the benefits of the 
gift, in common with persons other than the husband, who 
are also the objects of the donor’s bounty, for example, her 
children, although the husband may have the actual posses- 
sion of the property, the wife’s interest cannot be made sub- 
ject at law, to the payment of his debts, if a seizure and sale 
of the property would defeat the intention of the donor in 
respect to the other beneficiaries, or destroy the trust. 

The cases cited from our own reports, and the principles 
above deduced from them, very satisfactorily show, that the 
deed in the case before us does not create a separate estate 
in Mrs. Hamilton—she is to have “the use and benefit of 
the labor and services of said slaves, and all the proceeds 
thereof during her life.” The language employed clearly 
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shows, that she was to have the possession of the slaves— 
“the use of their services and labor.” The case of Cook v. 
Kennerly & Smith, is conclusive to show, that the mere 
naked title outstanding in the trustee, to preserve the remain- 
der, gives him no power over the possessory interest in the 
slaves, and that such interest vests in the donee for life, who 
is entitled to the use. The trustee has nothing further to 
do with them, than to convey, at the appointed time, the le- 
gal title to those eutitled in remainder. The husband is 
found in the actual possession of them, which he has had 
for many years, and in our judgment, the plaintiffs have a clear 
right to levy upon and sell the interest of the wife which 
vested in him. The terms, “for her use and benefit,” not 
followed by other expresssions, showing an intention to ex- 
clude the husband, does not create a separate estate. Hill on 
Trustees, 420-1, n. c.; Clancey on Rights of Married Women; 
267, 268. 

In Cook v. Kennerly & Smith, supra, the slaves were 
conveyed to trustees, in their actual possession, to the use of 
the grantee and her intended husband, §c. It was held that 
this deed conveyed no separate estate to the wife, and that 
the life estate was liable at law, to the husband’s debts, he 
having possession of the slaves. 

The English Reports abound with authority to show the 
words used in this deed are insufficient to create a separate 
estate in the wife. In Tyler v. Lake, 4Sim. 144; s.c. 2 
Rus. & Mylne, 183, (6 Cond. Ch. Rep. 74, 450,) the trus- 
tees were directed to pay certain shares of two femes covert 
“into their own proper and respective hands, to and for their 
own proper use and benefit.” The vice chancellor held, this 
did not create a separate estate in them; and upon an appeal 
his decision was confirmed by Lord Chancellor Brougham. 
So in Kensigton v. Dolland, 2 Mylne & Keene, 184, it was 
held by Sir John Leach, master of the rolls, that a gift toa 
wife, ‘for her own use and benefit,” did not create a sepa- 
rate estate. ‘T'rue, in this case, the decision was influenced 
to some extent by the fact that the donor, by a previous lim- 




















612 ALABAMA. 
Mosely ¥- Wilkinson. 
itation in the same deed, of a life estate upon herself, had 
used technical language so as to vest a separate interest. 
The same doctrine is however affirmed by numerous other 
cases. Wills v. Sayers, 4 Madd. Rep. 409; Roberts v. 
Spicer, 5 Madd. Rep. 491; see 2 Story’s Eq. 751, $ 1383, 
and authorities cited. 

Our conclusion is, that the judgment must be reversed and 


the cause remanded. 





MOSELY v. WILKINSON. 


1, A physician cannot be permitted to express an opinion, that other physi- 
cians would probably have treated a case, the symptoms of which are de- 
scribed to him, in a particular way, when at the same time he considers 
that such treatment would be improper. 


Error to the County Court of Montgomery. 


Trespass on the case, by the plaintiff, against the defend- 
ant in error, for carelessness, and negligence, in the treatment 
of a negro girl, hired by the former, to the latter. Upon the 
trial of the cause, as shown by a bill of exceptions, it appeared 
in evidence, that the negro girl was sick, and died in a few 
days. ‘That one Moore, overseer of one Hughes, (to whom 
the defendant had hired the slave,) bled her, applied mustard 
plasters, &c. Moore, and a Mrs. Sims were examined as 
witnesses, and described the symptoms, and condition of the 
slave. 

The plaintiff then called Dr. Ames, a practising physician, 
who stated that it was difficult to say, from the description 
given by Moore, of the symptoms, what the disease was. 
That all he could say, from Moore’s description, was, that 
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the disease was probably congestive fever, or partaking of 
that character, and that if such was the fact, the bleeding 
was mischievous. 

That Mrs. Sims’s description, was much more full and ac- 
curate than that of Moore, and from that he would suppose, 





‘the disease was intermittent fever, and then the practice pur- 


sued by Moore was correct. 

The witness was then asked by the defendant, if there 
were not many respectable physicians in the neighborhood 
of Montgomery, who would probably have treated the girl in 
the same manner Moore did, if the disease was congestive 
fever. The answer to this question was objected to by the 
plaintiff, but the court overruled the objection, and the wit- 
ness answered in the affirmative, and he excepted. This is 
now assigned as error. 


J. Exmore, for plaintiff in error. 
J. W. Pryor, contra. 


DARGAN, J.—The general rule is, that witnesses must 
testify to facts, and are not permitted to give their opinions 
as evidence. One of the exceptions, however, to this rule, 
is, that medical men may be permitted to testify, or express 
their opinion, as to the character, or cause of disease, or the 
consequences that have, or probably will result, from wounds, 
and also as to the sanity of the mind, as collected from all the 
circumstances. 1 Greenl. Ev. $ 440. 

But witnesses, whether medical men or not, are not per- 
mitted to give their opinions, or conclusions, unless such 
opinion, or conclusion, is an inference of skill, or the scien- 
tific result of given facts. 5 Porter, 339. 

Dr. Ames could therefore have expressed his opinion, as to 
the character of the disease of which the slave died. He 
could also state, what in his opinion, would have been the 
proper treatment of the disease, &c. But he could not be 
permitted to testify, how other physicians would have treated 
the disease, or how they might have treated it, owing to the 
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doubtful nature of the disease, when at the same time he 
would have condemned such treatment. Whether they 
would, or would not, is matter purely of opinion, and not the 
result of scientific skill, from given facts. The court there- 
fore erred, in permitting this portion of Dr. Ames’s testimony. 
The greatest difficulty I have had in this case is, to ascer- 
tain what possible influence this testimony could have had 
on the mind of the jury, under the circumstances, as pre- - 
sented by the record. But inasmuch as we cannot see be- 
yond doubt, but it may have done injury to the plaintiff; and 
as it was illegal, the judgment must be reversed, and the 


cause remanded. 





MAULDIN & TERRELL v. MITCHELL. 


1. A slave was seen going from the house of the defendant in execution, 
towards the new ground of the claimant, with an axe on his shoulder, and 
in reply to a question, answered, “ he was going to some new ground to 
work.” Held, that the declaration of the slave was incompetent to es- 
tablish tae fact, that he was in the employ of the claimant. 

2. If, after an absolute sale of a slave, the possession remain with the ven- 
dor, the presumption of fraud, which the law makes, is not repelled, or 
explained, by proof, that the vendee is a man of fortune, and the vendor, 
his brother, poor, and with a family dependant upon him. 


Error to the Circuit Court of Montgomery. Before the 
Hon. G. Goldthwaite. 


Triat of right of property, in which the plaintiff in error 
was the plaintiff in execution. 

From a bill of exceptions it appears, that the plaintiff levi- 
ed on a slave by the name of Jesse, by virtue of an execu- 
tion against Columbus W. Mitchell, and proved that the 
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slave was in his possession at the time of the levy, and that 
he and the claimant, John Mitchell, were brothers. 

The claimant read to the jury a deed executed on 21st 
February, 1846, by Columbns W. Mitchell, by which he 
conveyed, in consideration of $1,000, the slave in controver- 
sy to William Mitchell, together ‘with another slave, his 
household and kitchen furniture, corn, fodder, §c., and all 
his rights, title, &c., in his father’s estate. This deed is 
without condition, and was proved, and recorded. 

The claimant proved the payment of sundry sums of mo- 
ney for the defendant in execution, equal to, or greater than 
the consideration named in the deed ; and it was also proved, 
that the claimant was rich, and the defendant was poor. 
Evidence was also offered of the exercise of ownership by 
Columbus Mitchell, after the conveyance, and various other 
facts were proved, tending to impeach the fairness of the 
transaction. 

The claimant was also permitted to prove, against the ob- 
jection of the plaintiff, that the slave Jesse, after the execu- 
tion of the deed, was seen going with an axe on his shoul- 
der, on land belonging to claimant, (from the direction of the 
house of Columbus, ) towards a piece of new ground belonging 
to claimant, and that in reply to a question of the witness, 
the negro stated, he was going to some new ground to work. 
The plaintiff excepted. 

The court charged, that the continued possession by the 
defendant in execution, after the sale of the negro to claim- 
ants, was inconsistent with the bill of sale, and that unless 
the fact of such possossion remaining with the vendor was 
explained, they should find the property subject. That it 
was proven, the claimant and defendant in execution were 
brothers; the former rich, and the latter poor, and witha 
family. That the jury could regard these circumstances, as 
tending to prove, that the claimant in allowing the property 
to remain in possession of defendant in execution, after the 
sale, was influenced by motives of humanity and benevolence, 
and thus explain the fact of possession remaining in the ven- 
dor, and repel the presumption of fraud, which would attach 
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to that circumstence, unexplained. This was excepted to. 
The matters of law arising out of the bill of exceptions, are 
now assigned as error. 


J. W. Pryor, for plaintiff in error, contended, that where 
the possession remained with the grantor, after an absolute 
sale, it vitiated the sale. T'wine’s case, 3 Coke, 80; Land 
v. Jeffries, 5 Rand. 211; Smith v. Henry, 1 Hill 8. C. 16; 
Anderson v. Fuller, 1 McM. Eq. 27; Coburn v. Petterney, 3 
N. H. 415; Hamilton v. Russel, 1 Cranch, 309. 

This court has decided, that the continued possession of 
the grantor is prima facie evidence only of fraud ; that this 
presumption may be repelled by competent testimony. Facts 
which refer exclusively to the condition of the grantor, will 
not repel the presumption of fraud, but in this case the court 
instructed the jury, that humanity and benevolence on the 
part of the grantor, were sufficient to repel the inference of 
fraud. ‘This is clearly erroneous. Gardner v. Adams, 12 
Wend. 297; Doane v. Eddy, 16 Id. 523; Cook v. Randall, 
17 Id. 53; Borland v. P. & M. Bank, 5 Ala. 531. 


Betser & Harris, contra. 

1. The evidence, in regard to the declaration of the slave, 
was permissible. It was a declaration accompanying an act, 
and was relevant testimony, under the issue. It wasaslight 
circumstance, to be weighed by the jury, to show the pos- 
session of the slave in claimant, at a certain time, after the 
sale. Grey v. Young, Harper’s Rep. 38; Brown v. Lester, 
Georgia Rep. 79; White v. Strother, 11 Ala. 724; 9 Ala. 
313. 

2. There was no error, so far as the charge of the court 
goes. The evidence was admitted to explain the possession 
after the sale, in the vendee. ‘The principle governing it is 
settled by numerous authorities. Prosser v. Henderson, 11 
Ala. 488; Anderson v. Hooks, Ib. 958; Henderson v. Ma- 
by, at this term; Morgan v. State, 11 Ala. 289. 
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~ COLLIER, C. J.—In Grey v. Young, 4 McC. Rep. 38, 
which was an action for the breach of warranty of the sound- 
ness of a slave, the declarations of the slave that he had a 
pain in the side, which declaration induced the discovery of 
his disease, were received against the defendant. The com- 
petency of this evidence was rested upon the ground that it 
was mere inducement, and admissible from necessity. But 
in another case, the declarations of a negro were judged in- 
admissible, because he was an incompetent witness; it was 
however held, that they might be received in connection 
with, and as the foundation of the opinion of a physician to 
whom the communication was made. Tumey v. Knox, 7 
Monr. Rep. 88. The declarations of a sick negro to her 
physician, were held inadmissible in Georgia, except as to 
the disease of which she was afflicted at the time of the con- 
versation. Brown v. Lester, Geo. Dec. part 1, 77. 

The tacit recognition of relationship, the disposition of, 
or devolution of property, and many similar facts and cir- 
cumstances, from which the opinion and belief of those who 
must be presumed to know the fact, may be inferred, is cer- 
tainly entitled to much consideration. Greenl. Ev. ¢ 105. 
Under the influence of this rule, it has been held, that it was 
allowable to prove that a negro child was in the habit of 
calling a negro woman mother, and that they were treated 
by the family to which they belonged as bearing such a re- 
lation to each other. White v. Strother et al. 11 Ala, Rep. 
720. 

Where a witness is prima facie incompetent, on the ground 
that he is a slave, his declarations are inadmissiblé as evi- 
dence to establish his status. Fox v. Lambson, 3 Hals. R. 
275. 

These citations are more nearly in point upon the question 
arising in the present case on the admissibility of the decla- 
ration of the slave levied on, than any we have seen; but 
they do not in our opinion sustain the decision of the cireuit 
court. The cases in McCord’s and Monroe’s Reports, and 
Georgia Decisions are referable to the doctrine of res gestag 
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and the declarations are admissible as connected with, and 
explanatory of, the opinion expressed by the physician, as 
to the health of the slave, or the character of his disease ; 
and the case in our own reports, depends upon a principle 
which fully supports it, but has no analogy to the present. 

Negroes, whether bond or free, are incompetent to testify 
in a suit between white persons, and we know of no princi- 
ple which would authorize the admission of their unsworn 
declarations to establish an independent fact. Here the wit- 
ness saw the slave coming from the direction of the house of 
the defendant in execution, and going in the direction of a 
new ground of the claimant, with an axe on his shoulder, 
and in reply to a question by the witness, the slave answer- 
ed, “he was going to some new ground to work.” The 
particular fact to be shown was, that although the slave 
seemed to be coming from the defendant’s house, he was in 
the claimant’s employment, clearing his land; and this was 
the res gestae—the subject matter, or thing done. This 
simple statement is quite enough to show, that there was no 
res gestae to which the declaration can be referred as an ele- 
ment, or constituent part. It does not even appear that the 
slave performed labor at the place designated—the only evi- 
dence that he did, or intended to do so, is the answer of the 
slave himself, to the inquiry of the witness. This certainly 
cannot be admissible for that purpose, and the testimony, 
except as to the fact that the slave was seen with an axe on 
his shoulder going towards the claimant’s new ground, from 
the direction of the defendant’s house, was improperly ad- 
mitted. See Brown v. Lusk, 4 Yerg. Rep. 210. 

In Hobbs v. Bibb, 2 Stew. Rep. 54, it was decided that 
the possession of personal property remaining with the vend- 
or, after an absolute sale, is presumptive evidence that the 
ownership is unchanged ; this presumption may be rebutted 
by explanatory, or countervailing proof. ‘This case was re- 
affirmed in Ayres v. Moore, Id. 336, and it was held, that the 
continuing possession of the vendor was not excused by 
proof that the sale was bona fide and an adequate considera- 
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tion paid. So also in the Planters and Merchants’ Bank v. 
Borland, 5 Ala. Rep. 531, it is said, ‘‘some reasonable ex- 
cyse, or satisfactory explanation at least, should be shown 
to rebut the legal presumption that the right of property is 
with the possession of a personal chattel.” The retention of 
possession by the vendor is not sufficiently explained to repel 
the inference of fraud, by proof of a secret agreement be- 
tween himself and the vendee, that the latter should continue 
to control the ‘property as his overseer. Borland v. Walker, 
7 Ala. Rep. 269. And in the latter case, the insolvency of 
the vendor, and the fact that his wife was the daughter of 
the vendee, it was supposed rather strengthened the infer- 
ence of fraud, than excused the possession remaining with 
the vendor. 

In the P. & M. Bank of Mobile, v. Willis § Co. 5 Ala. 770, 
this court said, the retention of possession of achattel by the 
mortgagor, is entirely consistent with the nature of the secu- 
rity. Butif the mortgagee retains the possession for an un- 
reasonable length of time after the mortgage is forfeited, this 
may warrant the inference that the debt was paid, or that 
the mortgage was held up as a protection for his property a- 
gainst the demands of creditors. Yet in such case it cannot 
be assumed as a conclusion of law, that the mortgage is 
fraudulent. See also, Simerson v. The B. Bank at Decatur, 
12 Ala. 205. 

It seems that the rule which declares that an absolute 
transfer of personal chattels without the delivery of posses- 
sion, is prima facie evidence of fraud, does not strictly apply 
to a public sale of goods under execution, Sr perhaps under 
deed of trust, where a person other than a creditor becomes 
the purchaser. Abney v. Kingsland & Co. 10 Ala. R. 355; 
Simerson v. The Br. Bank at Decatur, 12 Ala. Rep. 205. 

Henderson v. Mabry, 13 Ala. Rep. 713, is not in conflict 
with Borland v. Walker, supra. True, the judge who deli- 
vered the opinion, went beyond what the facts seem to have 
required, and supposed the bad health of the vendor’s wife, 
and her relation to the vendee, excused the transaction from 
the imputation of fraud, as an inference from the retention of 
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possession by the vendee. ‘Thus far, the opinion must be re- 
garded as’a mere dictum; for it was explicitly shown by the 
record to have been a part of the contract of sale, that the 
slave in controversy should not be delivered to the vendee 
until the first of January next after the sale. At the expi- 
ration of that period, the slave was delivered to the vendee, 
and retained by him for more than four years, when she was 
levied on by an attachment issued against the estate of the 
vendor. The rule we are considering could not have been 
invoked for two reasons; first, the vendor’s possession was 
consistent with the terms of his contract; second, the posses- 
sion was changed years previous to the levy of the attach- 
ment, and for that length of time at least, the sale was effec- 
tual against every one who could not show a pre-existing 
lien. See Prosser v. Henderson, 11 Ala. Rep. 484. 

The distinction between an absolute sale and a mortgage 
of goods, as to the effect of the vendor or mortgagor’s pos- 
session, is abolished by statute in New York ; and it has been 
there held that a mortgage of personal property is fraudulent 
as against the creditors of the mortgagor, where there is not 
an immediate delivery, followed by an actual and continued 
change of possession; although the mortgage is made in 
good faith, and without any intent to defraud, unless the con- 
tinued possession in the mortgagor is satisfactorily explained. 
Further, it is not a satisfactory explanation of the mortga- 
gor’s possession, that he was a traveling or missionary 
preacher of the gospel, and that the use of the mortgaged 
property, which was a horse, was necessary to enable him to 
pursue his vocdtion. Upon this evidence the court decided 
against the mortgagee, without submitting to the jury the 
question of fraudulent intent. 16 Wend. R. 523. 

It is confessedly, often a difficult question to determine 
when the inference from the continued possession is satisfac- 
‘torily'répelled. We are unable to educe from the books any 

“general'‘rule by which the facts of every case may be scanned, 
‘and their legal effect ascertained. Under such circumstances, 
the proper course is to adhere as near as may be to precedent, 
and the lights which are furnished by legal analogies—con- 
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fining the decision to the case before the court, without em- 
ploying argument or dicta beyond it. 

If our own decisions are to be followed, we think the pos- 
session of the defendant in execution has not been explained 
so as to remove the inference of fraud deducible from it, by 





merely showing that he was a brother of the claimant, witha 
family dependent on him, and that the claimant was a man 
of fortune. This merely proves the absence of mala fides 
in fact, and that the claimant was influenced by feelings of 
benevolence, but does not repel the inference which the law 
draws from the possession. If the intention of the vendee 
to perform an act of kindness towards the vendor would fur- 
nish a sufficient explanation for the retention of the slave, 
then the vendee need only show that the sale was bona fide, 
and the consideration either paid, or intended to be paid ; and 
this much it might be necessary to prove, even where there 
had been achange of possession, against the creditors of the 
vendor. A desire to serve the vendor might be successfully 
invoked in every case, as it would be inferable from allowing 
the property to remain with him. It will not do to make a 
distinction where the vendor is a near relation; in such case 
the impulse would be stronger, but still the vendee might be 
influenced by benevolence towards a friend, or even a stran- 
ger. Besides, as the motive to serve a father or brother 
would be more potent, the temptation to practise fraud would 
be in a corresponding ratio. Independent of authority, this 
view seems to us to be consonant to law, and satisfactorily 
establishes the incorrectness of the charge of the circuit 
judge to the jury. 

We will not go beyond what duty demands of us in this 
case, and inquire, or even intimate whether the facts recited 
in the bill of exceptions indicate, that although the bill of 
sale is absolute in its terms, it was intended as a security 
against the consequences of the vendee’s suretyship for the 
vendor—if so, whether it would not be treated in equity as 
a mortgage, and at law the vendor’s possession, in the ab- 
sence of other evidence of fraud, be consistent with it. These 
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are questions which may perhaps be raised upon a future trial 
—they cannot form an element in the judgment we are now 
to pronounce. See Cutter v. Copeland, 6 Shep. Rep. 127; 
North v. Crowell, 11 N. Hamp. Rep. 251; Wheeler v. Train, 
3 Pick. Rep. 255; Shurtleff v. Willard, 19 Pick. Rep. 202; 
Homes v. Crane, 2 Pick. Rep. 607; Carter v. Watkins, 14 
Conn. Rep. 240; Fishburne v. Kurhardt, 2 Speers’s Rep. 
556; Butler v. Roll, Geo. Dec. Part 1, 37; Hall v. Tuttle, 
8 Wend. Rep. 375; P. & M. Bank of Mobile v. Willis & Co. 
5 Ala. Rep. 770. See also 2 U. S. Dig. 452 to 454, and 2 
U. 8. Dig. Sup. 46 to 51, where the principal cases upon the 
effect of the vendor’s retaining possession are collected. 

It remains but to add, that the judgment of the circuit 
court is reversed, and the cause remanded. 











KING v. CROCHERON. 


1. On the 15th June, 1843, T conveyed by deed a tract of land toG, which 
was duly recorded, but G did not take possession of the land. On the 
30th January, 1845,G made the following indorsement on the deed: “I 
hereby return, and relinquish the within deed, to John M. Terry, and au- 
thorize the same to be transferred upon record. Given under my hand 
and seal. H. M. Granr, (seal.)” On the 24th January, 1844, T, being 
then in possession of the land, sold and conveyed it to C, who recorded 
his deed, and went into possession. A judgment being obtained against 
G, on the 19th December, 1845, the land was levied on, sold, and con- 
veyed by the sheriff to the purchaser, and suit being brought to recover 
the land—Held, that the indorsement cn the deed was, as between the 
parties, a concellation, but did not divest the title of G, or prevent a judg- 
ment against him, from being a lien upon the land. 

2. When the record does not purport to set out all the evidence, no pre- 
sumption adverse to the correctness of the judgment can be indulged. 


Writ of Error to the Circuit Court of Dallas. Before the 
Hon. N. Cook. 
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~ ‘Trespass to try title by the defendant in error. It ap- 
pears from the bill of exceptions, that the defendant in error 
who was the plaintiff in the court below, in order to estab- 
lish his title to the premises sued for, offered, and read in ev- 
idence to the jury, a deed executed by John M. Terry to him 
for the land in controversy, dated 24th January, 1844, which 
deed was duly acknowledged and recorded. He also made 
proof, that at the date of the deed, and for several years pre- 
vious, Terry had the possession of said land, and upon the 
delivery of said conveyance, placed Crocheron in the peacea- 
ble possession thereof, who continued to occupy the land un- 
der said purchase to the end of the year 1846. Having prov- 
ed the defendant below in possession at the time of bringing 
the suit, the plaintiff rested his case. 

The defendant then introduced the following proof: 1. 
A deed from said Terry to one Hugh M. Grant, dated 15th 
June, 1843, conveying the same land to Grant, with cove- 
nant of warranty—the consideration alledged in the deed 
being five dollars. ‘This deed was duly recorded on the 13th 
July, 1843. 2. That a judgment was rendered in the county 
court of Dallas, against said Grant, on the 19th December, 
1845, in favor of J. Cole & Co. for $178 60, on which exe- 
cution issued, 20th January, 1846, and was returned by the 
proper officer, ‘‘no property found,” §*c. That an alias fi. fa. 
issued 10th June, ’46, and on the 26th of the same month 
was levied by the sheriff or Dallas county on the land in con- 
troversy, who sold the same on the 3d August, 1846, for 
$200, to William P. Dunham, to whom he executed a con- 
veyance of that date, which was also read to the jury, hav- 
ing been duly recorded upon the acknowledgement of the 
grantor, on the 14th September, 1846. 

The plaintiff below then made proof tending to show, that 
the deed from Terry to Grant was without consideration, and 
that Grant never took possession of the land. He also pro- 
duced and read to the jury a writing, indorsed on the back of 
the deed from Terry to Grant as follows: “Selma, Jan’y 30, 
1845. Lhereby return and relinquish the within deed to 
John M. Terry, and authorize the same to be transferred up- 
on record. Given under my hand and seal. (Signed,) H. 
M. Grant, (seal.)’’ It also appeared, that the plaintiff below 
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was in the possession of the land at the time this indorse- 
ment was made. 

The defendant below requested the court to charge the 
jury, that the indorsement on the back of Terry’s deed to 
Grant did not re-convey Grant’s title back to Terry—that 
said indorsement not being recorded, even if it amounted to 
a re-conveyance, gave no title to Terry, or any one who may 
hold under him, subsequent to said re-conveyance, as against 
Dunham, who purchased it at sheriff’s sale, as the property of 
Grant. The court refused this charge, aud in lieu thereof 
charged the jury, that if the proof showed to their satisfac- 
‘tion, that the said indorsement upon the deed of Terry to 
Grant was executed and delivered by Grant, to Terry, at the 
time it bears date, then it would in effect be a cancellation 
of the deed from Terry to Grant. And in that event the fee 
would be vested in the plaintiff by virtue of the deed from 
Terry to plaintiff, made in January, 1844. At all events, no 
title could thereafter remain in Grant. That as to the regis- 
tration—if the plaintiff's deed from Terry was duly recorded, 
and the plaintiff was in possession of the premises, at and be- 
fore the judgment, levy and sale of the same to Dunham, then 
it was wholly immaterial whether said indorsement was re- 
corded or not. The record of the plaintiff's deed, and his 
possession under it, was notice to all the world. 

2. The defendant below desired the court to instruct the 
jury, that under all the evidence, they should find for the de- 
fendant ; this charge was also refused. The said King ex- 
cepting to the refusal of the court to give the charges re- 
quested, as also to the charge given, now assigns the same 
in this court for error. 





G. W. Gayte, for plaintiff in error. 

1. The court beiow erred in refusing to charge as request- 
ed, that under the evidence, the plaintiff in error, King, was 
entitled to a verdict, because he showed an outstanding para- 
mount title in Dunham, who purchased at sheriff’s sale. 1. 
Dunham’s title is paramount, as Grant’s indorsement dont re- 
convey the land to'Terry. It is a mere cancellation of a re- 
gistered deed. See Mallory v. Stoddart, 6 Ala. 801. 2, 
Dunham’s title is paramount, because, if Grant’s indorsement 
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is sufficient in form, &c. to reconvey the title to Terry, Cro- 
cheron being in possession underan adverse claim, the recon- 
veyance is void, and leaves the title still in grant, subject to 
be sold under execution. See Dexter and Allen v. Nelson, 6 
Ala. 68. 

2. The court below erred in the charge referred to, be- 
cause, if the paramount title is not in Dunham, it is shown to 
be in Terry, the original vendor. If the indorsement on 
Grant’s deed, intending to reconvey the title to Terry, a- 
mounts to a reconveyance, the title is still in Terry, because 
he has made no deed to Crocheron since that conveyance, 
and Grant’s title dont inure, because it is a quit claim. Ter- 
ry’s deed to Grant is a quit claim, and the re-conveyance can 
be no more. 

3. Before Crocheron can say the deed from Terry to Grant 
is void for fraud, he must show—1. That he was a bona fide 
purchaser for a valuable consideration. 2. That the Convey- 
ance to Grant was made to hinder and delay creditors, or to 
practice a fraud upon Crocheron in the sale to him. See 
Clay’s Dig. 254, § 2; Eddins v. Wilson, 1 Ala. 237. The 
record does not show that there was any proof that Crocheron 
was a bona fide purchaser for a valuable consideration ; and 
if the record did so show, it does not show that the convey- 
ance to Grant was to hinder and delay creditors, for it is not 
shown that he had any creditors. 'Terry’s deed to Grant, 
then, can only be regarded as a voluntary conveyance, and 
even if without consideration, but duly recorded, and with- 
out fraud, is valid against a subsequent purchaser. See 1 
Rawle, 231. 











G. R. Evans, contra. 

1. The lien of a judgment cannot attach, unless there was 
at the time of its rendition, or subsequently, an interest in the 
land in the defendant to the judgment, subject to levy and 
sale. Campbell v. Spence, 4 Ala. 543; Land v. Hopkins, 7 
Ala. 715 ; Morris v. Hill, 3 Ala. 560. 

2. The writing indorsed on the deed from Terry to Grant, 
is a re-conveyance of the premises, by Grant to Terry. The 
continuous possession and claim by Terry, and the possession 
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and elaim by Crocheron, subsequent to his purchase from 
Terry, is notice to all subsequent incumbrancers, under Grant, 
and even if the instrument referred to was one requiring re- 
gistration, the possession of Crocheron, and his vendor, 'T'er- 
ry, was equivalent to registration. McCaskle v. Amarine, 12 
Ala. 17; Burt v. Cassety, Ib. 734; Falkner v. Jones & Leith, 
Ib. 165; Morgan et al. v. Morgan et al. 3 Stew. 383. 

3. The question raised by the plaintiff in error, upon the 
adverse possession, is not presented by the record. There 
never was any adverse possession. Grant, under whom the 
plaintiff in error claims, never had the possession, and never 
claimed it. 

4, The only error specially assigned is the refusal of the 
court to charge as requested by the plaintiff in error, that un- 
der all the evidence, the plaintiff in error was entitled to a 
verdict. The bill of exceptions does not purport to set out 
all the eVidence, and if it did, the evidence disclosed does 
not warrant the charge asked for. As to the other charges 
given and refused, they are unexceptionable, and but affirm 
the settled doctrines of this court. 

3. Tlie party alledging error must show Slematinaly the 
existence of the error of which he complains. No inferences 
or intendments will be indulged here, in opposition to the 
judgment. Mallory v. Stodder, 6 Ala. 707; Knapp v. Mc- 
Bride § Norman, 7 Ala. 19. 
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CHILTON, J.—The refusal of the circuit judge to charge, 
that under all the evidence, the jury should find for the de- 
fendant below, cannot be revised by us, as the bill of excep- 
tions, which must be construed most strongly against the 
party excepting, does not purport to set out all the proof. 
No presumptions or intendments adverse to the correctness 
of the judgment can be indulged. Morrison v. Morrison, 3 
Stew. Rep. 444; McBride v. Norman, 7 Ala. Rep. 19. 

Neither was any question raised in the court below upon 
the sufficiency, or legal effect of the deed from Terry to 
Grant. ‘True, the consideration is stated in the deed to have 
been five dollars, and there was some proof of a negative 
character that that sum was not paid, but it is not shown 
that all the proof respecting the consideration is set out in 
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the record, so that we are not prepared to pronounce upon its 
legal effect. The parties seem to consider it as subsisting, 
and the charge of the court respects the effect of the indorse- 
ment of cancellation made upon it. The deed to Grant, 
then, vesting in him whatevef title Terry had, (and we will 
presume the title to be a legal one, as Terry had the acfual 
possession at the time of such conveyance,) the land was 
subject to the judgment against Grant, rendered on the 19th 
of December, 1845, unless it was re-conveyed to Terry, or 
passed out of Grant by his writing on the back of said deed, 
made the 30th January, 1845. This written indorsement on 
the back of the deed is in the following words: 
“Selma, 30th January, 1846. 

“JT hereby return and relinquish the within deed to John 
M. Terry, and authorize the same to be transferred upon re- 
cord. Given under my hand and seal. 

H. M. Grant, [seal.]” 

It is shown by the bill of exceptions, that at the time of 
the execution of this writing, the plaintiff below had posses- 
sion of the land, under his deed, containing full covenants of 
warranty from Terry. The case turns upon the effect of 
this transfer; for if it did not divest Grant of title, Dunham 
acquired it by his purchase under the sheriff’s sale. The 
instrument contains no words by which the title can pass, 
but is merely a “return and relinquishment of the deed,” and 
an authority to make a similar transfer upon the record where 
it is registered. This is doubtless, as between the parties to 
the instrument, a cancellation of the deed ; but does it divest 
Grant of title, so as to prevent the lien of a judgment subse- 
quently acquired, from attaching? There are some authori- 
ties which hold that the destruction of a title deed: operates 
so as to re-vest the title in the grantor in the estate. In 
Commonwealth v. Dudley, 10 Mass. Rep. 403, it is held, that 
a grantee, holding an unrecorded deed, and who sells to a 
third party, may cancel his conveyance by an arrangement 
with his grantor, and thus render effectual a subsequent con- 
veyance made by his grantor to such third party at his re- 
quest. To the same effect is Holbrook v. Terrill, 9 Pick. 
Rep. 105; Thompson v. Ward, 1 N. Hampshire Rep. 9; Ib. 
145; 4 Ib. 191; Barrett v. Thorndike, 1 Greenl. Rep. 73. 
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ee 
On the other hand, this court has held that the cancellation 
of the deed will not re-vest the title in the grantor, and this 
doctrine seems to be sustained by the weight of authority, 
both in this country and in England. See Mallory v. Stod- 
der, 6 Ala. Rep. 801; Botsford v. Morehouse et al. 4 Conn. 
Rep. 550; Coe et al. v. Turner and wife, 5 Conn. Rep. 86; 
Gilbert v. Bulkley, Ib. 262; Jackson v. Gould, 7 Wend. R. 
364; Co. Litt. 225, b.; Jackson v. Chase, 2 Johns. Rep. 84; 
Lewis v. Payne, 8 Cow. Rep. 71; Marshall v. Fisk, 6 Mass. 
Rep. 24; Chessman v. Whittemore, 23 Pick. Rep. 231; Roe 
v. Archbishop of York, 6 East, 86; Bolton v. Bishop of Car- 
lisle, 2 H. Black. 259; Doe v. Bingham, 4 B. & Ald. 671; 
Rayner v. Wilson, 6 Hill’s Rep. 469, 472, note a, where the 
authorities are collected ; Morgan v. Elam, 4 Yerg. R. 375. 

We come, then, to the conclusion, that the title was not 
divested by the cancellation of the deed, and remaining in 
Grant, it was subject to be levied upon and sold for his debts. 
The deed having been duly registered, was notice to the 
plaintiff, who took a subsequent deed from Terry, and the 
fact that possession was never transferred to Grant, can make 
no difference, as our statute of uses renders the deed effec- 
tual without livery of seizin. Clay’s Dig. 156, § 35. It 
results from what we have said, that the circuit court having 
refused to charge the jury, that the indorsement on the back 
of Terry’s deed to Grant did not re-convey Grant’s title back 
to Terry, committed an error, for which, the judgment must 
be reversed, and the cause is remanded. 
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HARRISON v. MAHORNER, Ex’r. 


1, When a testator dies in Virginia, and the will is there proved, and letters 
testamentary granted, by the proper tribunal, the executors so qualified, 
and appointed, are entitled to sue in the courts of this State, on recording 
their letters testamentary, as required by the act of 1821, in preference to 
one who has an ancillary grant of letters testamentary on the same will, 
in the State of Mississippi. A plea setting up these facts, is a good plea 
in bar to an action upon the ancillary grant. Quere, would it not be good, 
either in bar or in abatement. 


Error to the Circuit Court of Pickens. Before the Hon. 
S. Chapman. 


Dest by the defendant in error, executor of Nathaniel H. 
Hooe, against the plaintiff in error. The plaintiff in his de- 
claration makes profert of his letters testamentary, obtained 
in the State of Mississippi, and duly recorded according to 
the statute. 

The defendant pleaded—1. That the plaintiff was not the 
executor of Nathan H. Hooe, in manner and form as in his 
said declaration alledged. 

2. He craved oyer of the letters testamentary, which be- 
ing set out, show, that letters testamentary were granted to 
the plaintiff, on the estate of the deceased, in Noxubee coun- 
ty, in the State of Mississippi, and duly recorded in the office 
of the county court of Pickens. {[t is then alledged, that 
Nath. H. Hooe, before, and at the time of his death, was a 
citizen of the county of King George, in the State of Vir- 
ginia, and departed this life testate, in the State of Virginia, 
in August, 1844, having made his last will and testament, 
and appointed Arthur H. Bernard, Abram H. Hooe, Mathias 
Mahorner, and others, his executors. That on the 7th No- 
_ vember of that year, the said will was duly proved in the 
county court of the said county of King George, which was 
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the place of his residence at the time of his death, and there- 
upon Daniel Coakley, and M. Gurley, two of the executors 
appointed by said will, qualified, and took upon themselves 
the execution thereof, &c. &c. 

To this plea the plaintiff demurred, and his demurrer was 
sustained by the court. 

Upon the trial, as appears by the bill of exceptions, the 
defendant objected to the reading of the copy of the letters 
testamentary, issued by the probate court of Mississippi, which 
was overruled by the court, and he excepted. These mat- 
ters are now assigued as error. 


E. W. Peck, for plaintiff in errror. 

1. Our statute which authorizes foreign executors and ad- 
ministrators to sue in this state, must be construed to give 
this authority to executors and administrators in chief only, 
and not to those whose administration is ancillary merely. 
Clay’s Dig. 227, $ 31. 

2. Any other administration than that granted where the 
deceased had his domicil, is ancillary merely. Fay v. Ha- 
ven, 3 Metcalf, 109, 114; Stevens, adm’r, v. Gayloid, 11 
Mass. 263; 2 vol. U. 8. Dig. 362, § 45. 

3. An ancillary administrator cannot maintain an action 
out of his own jurisdiction, that is, out of the State where he 
received his appointment. Dawes v. Boyleston, 9 Mass. 337; 
2 U. S. Dig. 362, ¢ 47; Story’s Confl. L. § 513, 515. 

4, If the defendant disputes the right of the plaintiff to 
sue in the representative character he has assumed, he must 
plead ne wnques executor. which is a plea in bar. 1 Ch. Pl. 
A85, 486; Stallings v. Williams’ adm’r, 6 Ala. 509-10; 1 
Saund. Rep. 274, n. 3. 


B. F. Porrer, for the defendant in error, made the fol- 
lowing points: 1. The production of the letters of another 
State, are for the satisfaction of the court, and the only plea 
defendant can file is one in abatament, that letters have been 
granted in this State. Cloud v. Golightly, 5 Ala. 655. The 
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pleas here are in bar, and their conclusion bad. Rogers v. 
Smiley, 2 Porter, 249; 4 Ala. 599. The case in lst Stew- 
art does not apply in thiscase. There the plea was, a want 
of jurisdiction, because the executor appointed in South Car- 
olina, was in this State. And the replication raised wholly 
different issues. See Gayle and Pitts v. Blackburn, 1 Stew. 
429. But if this case did apply, it isnot good authority. It 
smells of mortality, as well as of antiquity. 

2. On such pleas as would bring up a proper issue, the only 
evidence is, the production of the letters, certified as our sta- 
tute directs. 2Greenl. Ev. $339. By law, independent of 
our statute, no suit could be maintained by the executors in 
Virginia, or Mississippi, in this State. To give such right 
they must comply with the statute, and aver it. This we 
have done; and their failure to aver that they have done so 
makes the pleabad. 6 Ala. 353; Story’s Confl. L. $$ 513, 
514, and note 2 on p. 882, latest edition. 

3. In an action by an executor on a contract with his tes- 
tator, if profert be made, ne unques executor is not a good 
plea. Worthington, adm’r, v. McRoberts, 7 Ala. 814. If 
profert be made by the executor, the proper course for de- 
fendant is to crave oyer, and make exception to the sufficien- 
cy of the letters, or their authentication. 3 U. 8. Dig. 184, 
§ 1803; 2.N. & M. 64. 

4. The right of taking out letters in the several states, 


, Where assets are, is undoubted, as a matter of course. Story 


Confl. L. § 513; Boston v. Boyleston, 2 Mass. R. 385, 391. 
Title to moveable property is acknowledged, ex comite, and 
subject to be controlled or modified, agyevery nation thinks 
proper. Story’s Confl. L. § 512. As to the practice in the 
case of foreign executor, see Story’s Confl. L. $ 513. 

5. The letters granted in Virginia, would not be recog- 
nized im this State, because none of the requirements of our 
statute are complied with. They have not, like ours, been 
confirmed by proper judicial proceedings. Story’s Confl. L. 
§ 511. 

6. The administrator of a foreign state cannot claim any 
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interest in goods of intestate, subject to administration in an- 
other. ‘Thus the executor in Virginia, without he complies 
with the local law of Mississippi, cannot, by virtue of letters 
granted in Virginia, claim any interest in the goods in Mis- 
sissippi. But plaintiff, by virtue of his letters obtained in 
Mississippi, can in this state, because he has complied with 
the local law of Alabama. Story’s Confl. L. § 514, b, and 
note 2, p. 882; Goodwyn v. Jones, 3 Mass. R. 514, 519-20; 
Doolittle v. Lewis, 7 Johns. C. R. 45, 47. 

7. In the case of property in several states, it belongs to 
the representatives first, who'in the limits of their own state, 
reduce it to possession. Story’s Confl. L. § 521. Adminis- 
trators in several states, are independent of each other. 
There is no privity between them. Story’sConfl. L. 523. 


7 

COLLIER, C. J.—By an act passed in 1821, it is enacted, 
that when letters testamentary, probate of a will, or letters of 
administration on the estate of any testator, &c., having no 
known place of residence in this state, at the time of his 
death, shall have been duly obtained in any other state, &c., 
and no personal representative of such testator, or intestate, 
shall have been appointed and qualified in this state, the re- 
presentative appointed out of this State, ‘‘may maintain any 
action, demand and receive any debt, and shall be entitled to 
all the rights and privileges which he, she, or they, could 
have done, or would have had, if duly appointed and quali- 
fied within this State: Provided always, that before the ren- 
dition of judgment in any such action, there shall be produc- 
ed in court where the same is pending, a copy of such let- 
ters testamentary, probate, or letters of administration, duly 
authenticated, according to the laws of the United States in 
such cases, and the certificate of the clerk of the county 
court of some county in this state, that such certificate has 
been duly recorded in his office; and in default of such proof 
the court may direct a non-suit to be entered: And provided 
further, that such foreign representative shall not be entitled 
to receive any money so recovered, or any money due to 
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him in such right, until the copy of the letters testamentary, 
probate, or letters of administration, shall have been record- 
ed as aforesaid, and there shall have been deposited in the 
clerk’s office of the county court of the county in which the 
debtor, or debtors, may reside, a bond, in such penalty as the 
judge of said county court may direct, payable to him and 
his successors in office, and with such obligors thereto as he 
may approve; conditioned, that such representative shall 
faithfully administer, and apply according to law, all monies 
and effects received by him, in right of such testator, or in- 
testate, from any person in this State, and on such bond, suit 
may be brought, and judgment recovered as in other cases.” 
Clay’s Dig. 227, § 31 

According to the common law, as recognized both in Eng- 
land and the United States, no suit can be brought or main- 
tained by, or against an executor or administrator, in his re- 
presentative character in the courts of any other country than 
that from which he derives his authority to act. If he de- 
sires to sue in a sister state, or foreign country, he must there 
obtain letters testamentary, or of administration, and give 
new security, according to the general rules of law there re- 
cognized. Story’s Confl. of Laws, $¢ 513, and citations in 
note 1. The right ofa foreign executor or administrator to 
take out such new letters of administration is usually admit- 
ted, unless special reasons intervene to forbid it; and the 
new administration is treated as merely ancillary to the ori- 
ginal administration, so far as it regards the collection of the 
effects, and the proper distribution of them. Still, however, 
it is made subservient to the rights of creditors, legatees, and 
distributees, who are are resident within the country where 
such new administration is granted; and the residuum is 
transmissible to the foreign country only, when a final ac- 
eount has been settled in the proper tribunal, where the new 
administration was granted, upon the principles adopted by 
its own law, in the application and distribution of assets 
found there. Id. and notes 1 and 2. 
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- Where there are different administrations granted in dif- 
ferent countries, that is deemed the principal or primary ad- 
ministration, which is granted in the country of the domicil 
of the deceased party ; for the final distribution of his effects 
among his heirs or distributeess, is to be decided by the law 
of his domicil. Hence, any other administration granted in 
another country is treated as auxiliary merely, and is general- 
ly held subordinate to the primary grant. But each adminis- 
tration is deemed so far independent of the others, that pro- 
perty received under one, cannot be sued for under another, 
although it may at the moment be locally situate within the 
jurisdiction of the latter. Thus, if property is received by a 
foreign executor or administrator abroad, and afterwards re- 
mitted here, an éxecutor or administrator appointed here, 
could not here assert a claim to it, either against the person 
in whose hands it might happen to be, or against the foreign 
representative. ‘The only mode, it is said, of reaching it, if 
necessary for purposes of due administration in the foreign 
country, would be to require its transmission, or distribution, 
after all the claims against the ancillary executor or adminis- 
trator had been duly ascertained and settled. Story’s Confl. 
of L. § 518. 

The powers of an executor or administrator are referable 
to the laws of the country from which he derives his autho- 
rity, since it is settled that no administration, whether origi- 
nal or auxiliary, has any extra-territorial operation ; conse- 
quently, a foreign executor or administrator can only collect 
the assets of the deceased in another jurisdiction, in virtue 
of a legislative permission—er comitate legis. Story’s Conf. 
of L. § 514, and note3. See further as to these several pro- 
positions, 1 Mason’s Rep. 381; Dawes v. Boyleston, 9 Mass. 
Rep. 337; Dawes v. Head, 3 Pick. Rep. 143; Doolittle v. 
Lewis, 7 Johns. Ch. Rep. 45; McRae’s adm’r v. McRae, 11 
Louis’ Rep. 571; Stevens v. Gaylord, 11 Mass. Rep. 256; 
Thorne v. Watkins, 2 Ves. Rep. 35; Hooker v. Olmstead, 6 
Pick. Rep. 481; Shultz v. Pulver, 3 Paige’s Rep. 182 ; 'T're- 
cothick v. Austin, 4 Mason’s Rep. 16; Tyler v. Bell, 2 Mylne 
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& C. Rep. 89; Attorney Genl. v. Hope, 2C0.& Finelly’s 
Rep. 84; Spratt v. Harris, 4 Hagg. Eccl. Rep. 405; Ander- 
son v. Caunter, 2 Mylne & K. Rep. 763; Dixon’s Ex’rs v. 
Ramsay’s Ex’rs, 3 Cranch’s Rep. 319; Kerr v. Moon, 9 
Wheat. Rep. 565; Vaughan et al. v. Northup etal. 15 Pet. 
Rep. 1; Aspden et al. v. Nixon et al. 4 How. Rep. 467; 
Kane v. Paul, 14 Pet. Rep. 33; Fay v. Haven, 3 Mete. Rep. 
109; Curle v. Moore, 1 Dana Rep. 445; Naylor v. Moody, 
2 Blackf. Rep. 247; Sabin v. Gilman, 1 N. Hamp. R. 193; 
Riley v. Riley, 3 Day’s Rep. 74; Davis v. Estey, 8 Pick. 
Rep. 475.; Jennison v. Hapgood, 10 Pick. Rep. 77; Camp- 
bell v. Sheldon, 13 Pick. Rep. 23 ; Chapman v. Fish, 6 Hill’s 
Rep. 555; Hobert v. Conn. Turn. Co. 15 Conn. Rep. 145; 
Reynold v. Torrence, 2 Brev. Rep. 59; Helme v. Sanders, 3 
Hawk’s Rep. 563 ; Leake v. Gilchrist, 2 Dev. Rep. 73 ; Win- 
ter v. Winter, Waiker’s Rep. ( Miss.) 211. 

In Helme v. Sanders, supra, it was said, that an executor 
in North Carolina must take out letters testamentary in an- 
other state, for the purpose of recovering a debt there, if, con- 
sidering the amount of the debt and the expences the interest 





of the estate require it. 

It has been held, that under an ancillary administration, 
the administrator has authority to collect and pay debts, and 
is liable for the contracts and duties of the testator, recovera- 
ble, and which may be enforced within his jurisdiction, but 
is not liable in the court of probate,.upon any partial account, 
to be there rendered and adjusted, to a decree either of pay- 
ment or of distribution, whether for a legacy, or to any one 
claiming by a supposed succession of the effects of the de- 
ceased. See Dawes v. Bgylston, supra; Jennison v. Hap- 
good, supra. 

In Porter v. Heydock, 6 Verm. Rep. 374, it was decided 
that, where there is administration in Vermont ancillary to 
that of another State, the courts of Vermont will settle the 
accounts for effects there received; and it is discretionary 
with them either to order distribution there, or to remit the 
effects to the principal administration ; the latter is the usual 
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course, but it will not be adopted to the prejudice of parties 
interested. So it has been held, that if an administrator ap- 
pointed in another State take out letters in Massachusetts, he 
is bound to pay the creditors in the latter State out of the as- 
rets received there, a pro rata dividend, authorized by the 
general solvency or insolvency of the estate, and remit the 
balance to the place of the principal administration. Rich- 
ards v. Dutch, 8 Mass. Rep. 506; Davis v. Estey, supra. 
If ancillary administration be granted in another State, to one 





who is executor in Massachusetts, the judgment of the foreign 
State upon his liabilities there, if it can be enforced, is con- 
clusive on the courts of Massachusetts, and he may pay over 
voluntarily what he might be compelled to account for. And 
if the executor has a surplus in his hands arising out of the 
administration of the testator’s goods, and estate, in another 
State, after paying the expenses of administration and dis- 
charging his own liabilities there, he must account for it in 
Massachusetts in the same manner as if another had been 
appointed, and had paid over a balance. Stevens v. Gay- 
lord, supra; Jennison v. Hapgood, supra. 

An executor of the will of one who lived in New Hamp- 
shire, took out ancillary administration in Vermont, and upon 
a final settlement made of his accounts in the latter, a bal- 
ance arising from the sale of lands in that State was found in 
his hands, for which the court there ordered him to account 
in New Hampshire: Held, that he was accountable for such 
balance as personal property in New Hampshire. Heydock’s 
Appeal, 7 N. Hamp. Rep. ‘496. In Churchill v. Boyden, 17 
‘Verm. Rep. 319, it was decided that where an ancillary ad- 
‘ministration was granted in Vermont upon the estate of one 
who resided in another State, creditors living in such other 
State are not entitled to have their claims allowed by the 
commissioners appointed in Vermont. 

‘The act of 1821 is an enabling statute, and confers upon 
the personal representative duly appointed in another State, 
of a testator or intestate having no known place of residence 
in this, at the time of his death, and no executor or adminis- 
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trator here appointed, the right to sue, &c. in the courts of 
this State, subject to the restrictions contained in the proviso. 
It is conceded, that letters testamentary have never been — 
granted in this State upon the testator’s will; the plea al- 
ledges that the testator was a resident in the State of Vir- 
ginia, that he there died, and that the execution of his will 
was there regularly committed to several of the persons 
therein designated executors, who are still acting in that 
character, and negatives the fact of the testator’s residence in 
Mississippi, from a court of which State the plaintiff received 
the authority under which he deduces the right to sue. ‘The 
question arising under the demurrer to this plea is, whether 
the grant of administration in Mississippi entitles the plaintiff 
to maintain a suit in this State. 

It is exceedingly clear from the authorities cited, that the 
administration granted in Virginia, where the testator, lived 
and died, is primary and original, and that that under which 
the plaintiff is acting, is ancillary or auxiliary. True, neither 
grant proprio vigore can operate extra territorium, and if 
they are to be here recognized, it must be under the statute 
referred to. 

If the case cited from 3d Hawkes, lays down the law cor- 
rectly, it may be well questioned whether it is not the duty 
of the executors, who qualified in Virginia, in the absence of 
adirect grant of administration to some third person, to take 
measures to collect the debts for which the present action is 
brought ; but we forbear the consideration of this question. 

Assets collected by an ancillary administrator, we have 
seen, are subservient to the creditors, legatees and distribu- 
tees. When the claims against the estate are ascertained 
and settled, they are then to be regularly distributed or trans- 
mitted to the original executor or administrator, and the law 
of the tribunal to which he is accountable, must determine 
how the estate shall be disposed of. It seems to result from 
this statement of the nature and character of the respective 

‘administrations, that the plaintiff’s powers are assistant, hav- 
ing reference to so much of the testator’s estate as is in Mis- 
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sissippi, while the laws of Virginia exert a more enlarged in- 
fluence iu regulating the distribution of legacies, §c. 

It will be observed, that the authority given to the execu- 
tor or administrator appointed out of this State. is limited to 
“the personal representative or representatives ;” obviously 
contemplating but one appointment, though it may be con- 
ferred upon a plurality of persons. If, then, the letter of the 
law is to be followed, is not he to whom the original, instead 
of him to whom the ancillary administration is committed, 
entitled to the privilege of the statute ? Or, in case of a contro- 
versy between them in respect to the prosecution of the suit, to 
whom shall the right to sue be conceded? Or shall either 
prosecute an action in our courts, if the other does not object? 
We think the source from which the original grant emanated— 
the more extensive operation of the laws of that jurisdiction 
over the estate of the testator, &c. warrant the conclusion 
that the executors qualified in Virginia, have the superior 
right to the comity extended by the act of 1821. This right 
must be considered as exclusively vested in these executors, 
not a mere floating privilege, to be exercised by an ancillary 
representative appointed in any other State than this, if they 
elect to yield itto him. ‘These conclusions seem to result so 
obviously from the legal platform we have educed from the 
books, that it is difficult to illustrate it by a more extended 
argument. ‘To this it may be added, that there is a seeming 
unfitness in permitting the executor in Mississippi to with- 
draw assets from this State to be there administered, or trans- 
mitted to Virginia, instead of leaving it to those to whom the 
primary administration was committed, or a representative 
here appointed, to administer them. 

We incline to the opinion that the plea sets up a defence 
which is available either in abatement or in bar; that it may 
be pleaded in the latter form, we cannot doubt. In Jenks v. 
Edwards, use, &c. 6 Ala. Rep. 143, the defendant pleaded 
in bar that the nominal plaintiff departed this life previous 
to the commencement of the suit, and this court held that it 
was good. It was asked, “why should not a plea in that 
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form be good?” and said that “the nature of it is such, 
that it cannot give the plaintiff a better writ, that he may in- 
stitute another suit ; and a verdict upon an issue thus formed, 
against the plaintiff, will not bar an action by his personal 
representatives, founded upon the same cause.” This rea- 
soning is strikingly applicable to the case at bar. See also 
Kennedy v. Kennedy’s adm’r, 8 Ala. 391. 

The sufficiency of the evidence objected to, on the trial of 
the issue upon the first plea, has not been controverted at the 
bar, and the view taken of the second plea, perhaps makes 
its consideration unnecessary. We would however remark, 
that we can discover no objection to its admissibility, and 
think it was prima facie sufficient; more especially as the 
letters testamentary do not indicate upon their face that they 
are an ancillary grant of administration, and the transcript is 
certified and attested agreeably to the act of Congress of 
1804, amendatory of the previous enactment of 1790. Ken- 
nedy v. Kennedy’s adm’r, 8 Ala. Rep. 391. See also Hughes 
v. Harris, 2 Ala. Rep. 269; Cloud v. Golightly’s adm’r, 5 
Ala. Rep. 654; Tarver’s ex’rs v. Boykin, 6 Ala. Rep. 353, 

For the error of the circuit court in sustaining the demur- 
rer to the second plea, the judgment is reversed, and the 


cause remanded. 























INDEX. 


ACTIONS, AND ACTION QUI TAM. 


1. An action will lie for the breach of a contract, by which a debtor, against 
whom his creditor was about to institute legal proceedings to recover a 
debt secured by two notes, agreed, that in consideration the creditor 
would forbear to institute legal proceedings, to subject a slave of the debt- 
or, to the payment of the debt, he would have the slave forthcoming, at a 
time and place agreed on, if he did not pay the debt. It is not necessary 
to aver, that the creditor could have levied an execution, or attachment 
on the slave, if he had been produced, as the law implies damage from 
the breach of the contract. Warnock & Hughes v. Smith, 156 

2. A letter promising to indemnify one for being surety for a third person, 
is irrelevant testimony, in an action of assumpsit to recover of the promis- 
sor, upon the common counts, money paid as such surety. The action 
should have been upon the contract to indemnify. Smith v. McGehee, 404 


ADMIRALTY PROCEEDINGS. 


1. The statute of 1841, authorizing the replevy of a boat seized under admi- 
ralty process, is not a repeal ofthe act of 1836, on the same subject. The 
latter act authorizing all persons to intervene, as claimants ; whilst the act 
of 1841 provides the mode in which the owner may obtain possession of 
the boat. Rouse & Marsh v. Jayne, use, &c? 727 

2. The sheriff may take bond, with condition to deliver the boat, on the first 
day of the term, and if then delivered, the sheriff is not required to retain 
the boat in his custody, but may receive a new stipulation, and re-deliver 
thehoat. Jb. 728 

3. The stipulators cannot object, that by the condition of their bond, it 
might be discharged, either by the payment of the judgment, or the return 
of the boat. Jb. 728 

4, The rendition of a judgment against the stipulator, is an incident to the 
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principal cause, though the bond may not be in conformity with the sta- 
tute, if it is good as a common-law obligation. Ib. 728 


ADVANCEMENT. 


1. A father executed a deed, in consideration of natural love and affection, 
by which he conveyed to each of his two daughters a female slave, re- 
serving the use of the slaves to himself for life, and if his wife survived, to 
her use for life, then to his daughters forever, which deed was duly re- 
corded and delivered. Held, that the deed vested a title to the slaves in 
the daughters from its date, and that in the absence of proof to the con- 
trary, the legal intendment was, that it was an advancement. Wilks’s 
adm’r v. Greer et al. 437 

2. A purchase by a parent in the name of his child is prima facie an advance- 
ment, subject to be rebutted by evidence manifesting a different intention, 
which evidence may consist of the cotemporaneous acts, and declarations, 
ofa parent. Butler v. M. Ins. Co. et al. 777 

3. A father subscribed for shares of stock in the name of several persons, 
and among the rest of his daughter, and executed his note, and a mort- 
gage for the payment of the money for the stock, in a short time, and be- 
fore the payments. were due, the notes and mortgage were cancelled, and 
a firm, of which the father was a member, became bound for the instal- 
ments, and afterwards paid them. Held, first, that the mere subscription 
in the name of the daughter, did not invest her with a title to the stock, 
and that the subsequent assumption of the debt, and payment by the firm, 
with the father’s assent, repelled the presumption that it was intended as 
an advancement to the daughter. Second, that the daughter was a mere 
trustee of the firm, which was the owner of the stock. Third, that an as- 
signment of the stock by the guardian of the daughter, was a void act. 
Fourth, that the daughter had no such interest in the stock, as would pass 
to the assignee of her husband, he having become a bankrupt. Jb. 777 


AMENDMENT. 


1, An amended return of the sheriff, upon an execution, that the property 
levied upon, had been claimed by a third person, by affidavit, and bond 
given to try the right, entered upon the execution, before any proceedings 
are commenced against the officer, has the same effect as evidence of the 
correctness of the facts returned, as if it had been entered in due time, as 
required bylaw. Leavitt v, Smith, _ 279 


APPEALS AND CERTIORARI. 


1. To authorize a judgment of non pros, in a case carried by appeal from 4 
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justice’s court, it should appear, that the notice of the appeal, required by 
the statute, has been served, or that the judgment was rendered at a term 
subsequent to the term, to which the appeal is taken. Wyait v. Avery, 586 


ASSUMPSIT. 


1. G being indebted to May, in the sum of $4,000, and to Mason in the sum 
of $400, executed, and delivered to May, a deed of land and negroes; 
which recites, that G being largely indebted to divers persons, to wit, to 
J. May in the sum of $4,000, to Mason in the sum of $400, and to seve- 
ral others, (naming them, and the amounts,) and being desirous to secure 
them, in consideration that May gives up and releases his debt for $4,000, 
and in consideration of said May assuming all, and every debt before 
named, owing by G to his creditors, and becoming liable to pay and sat- 
isfy them; and in consideration of one dollar, &c. The deed then pro- 
ceeds to convey a tract of land, and a number of slaves, &c. in fee to 
May. Anaction of assumpsit being brought to recover the debt due to 
Mason: Held, that a recovery could be had in assumpsit by Mason v, 
May.—Co.uer, C. J., dissenting. Huckabee v. May, 263 

2. Where one is the agent of another to collect two promissory notes, and 
disposes of them to his own use, one in the purchase of land, and the other 
of personal property, the land, and other property, may be regarded in his 
hands as money, and assumpsit maintained for it. Strickland et al. v. 
Burns, 511 


ARBITRATION AND AWARD. 


1. When a settlement was based upon an arbitration in writing, evidence 
cannot be given of the terms of the settlement, without producing the a- 
ward. Smith v. McGehee, 404 


ATTACHMENT. 


1, The omission of the sheriffto return an ancillary attachment which he had 
levied, until after the judgment was obtained, will not affect the lien of 
the plaintiff in attachment, he not being privy to, or consenting to the act 
of the sheriff. The return, when made, relates back to the time of the 
levy. Reed v. Perkins & Hopkins, 931 

2. That a debtor “ was about to dispose of his property fraudulently, to avoid 
the payment of the debt,” does not authorize the creditor to sue out an 
original attachment, commanding its seizure. Reynolds & Elston v. Cul- 

- breath, 581 

3. When a sheriff is sued for failing to return an attachment, it is no de- 
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fence that the property levied on was not subject to the attachment, there- 
fore, a plea setting up this as a bar is bad. Governor, use, &c. v. Baker 


et al. 652 
4. It is no bar to such an action that the debt for which the attachment is- 
sued, hasbeen paid. Jb. 652 


5. A sheriff sued for failing to return an attachment, may show, that by a 
mortgage and sale of the slaves levied on, previous to their seizure, the 
defendant had parted with his interest; not to excuse the default of the 
sheriff, but to reduce the damages. Ib, 652 


ATTORNEY AT LAW. 


1. The receipt of an attorney at law, acknowledging that he had received 
certain securities for the payment of money, which he was to sue for in the 
United States circuit court, collect, and account for, is prima facie evi- 
dence of the genuineness, and justness, of the securities described in the 
receipt. Hair v. Glover, 500 

2. An attorney at law of a party in obtaining a judgment, may act as com- 
missioner in taking a deposition for his client, to be used in a claim suit 
growing out of the judgment, he not being the attorney in the claim suit, 
and it not being shown that he has any interest in the event of the suit.— 


Taylor v. The B. Bank at Huntsville, 633 
3. An attorney at law, who is to receive a certain fee, is a competent witness 

for his client. Morrow & Nelson v. Parkman and Weaver, 769 
BAIL. 


1, A judicial officer, clothed with the power to admit to bail persons charged 
with criminal offences, cannot delegate the power to another. Butler et 
als. v. Foster, 323 

2. A judicial officer, authorized to receive bail for the appearance of persons 
charged with criminal offences, cannot receive from the accused, a sum of 
money in lieu of, or as substitute for bail ; and if so paid in, neither the 
State or the county has any claim to it. Jb. 323 


BAILMENT. 


i. It is not necessary, to constitute one a common carrier, that a stipulation 
should be entered into as to the amount of freight to be paid. But unless 
a right to compensation exists, the common law liability of a common car- 
rier is not created, though there may be the responsibility of a mandatory 
incurred. Knox v. Rives, Battle & Co. 249 
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BANK. 


1. A note discounted by the bank, carries interest at the rate of eight per 
cent, per annum after its maturity. Kitchen et al. v. B. Bank Mobile, 233 
2. An agreement entered into by the bank, to receive payment by instalments 
of 20 per cent. annually, but without consideration, has no effect upon the 
rate of interest, which by law the note bears after maturity. 1b, 233 


BANKRUPT, AND ASSIGNEE OF. 


1. P C executed several notes payable to S, guardian of Mary H, with RC 
as his surety. RC married the ward, and became, and was declared a 
bankrupt. Suit being instituted on the notes against P C, by the assignee 
in bankruptcy of R C—Held, that as it did not appear that the notes ever 
passed ftom the guardian to the bankrupt, or that he had ever come toa 
final settlement with the guardian, or how the accounts stood between the 
guardian and his ward, as the ward herself could not have sued at law 
upon the notes, nosuch right passed to the assignee in bankruptcy of her 
husband. Chilton v. Cabiness, 447 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. An innocent holder of a security won at gaming, cannot recover of the 
indorser who lost it, though the indorsement was made before the security 
was lost, unless he was induced to take it, by the representations of the 
indorser. Ivey v. Nicks, 564 

2. N being indebted to Y, who had departed this life, executed his note for 
the amount to L, who was about to administer on the estate of Y, L pro- 
mising to execute a receipt for the money as administrator, after his qual- 
ification as such. He became the administrator of Y, and afterwards 
brought suit against N onthe note. Held, that as he could give a valid 
receipt for the money, there was a sufficient consideration for the [note, 
and no demand having been made of the receipt, there was no failure of 
the consideration. Nelson v. Lovejoy, 568 

3. One co-maker of a note, not sued, who is a surety for the other, is an in- 
competent witness for the plaintiff, in a suit upon the note. The case is 
not varied by the fact, that he was the agent of the principal debtor in 
signing his name. McCall v. Sinclair, 764 


See Construction, 2. 


BONDS, OFFICIAL. 


1. When, on the application of the sureties of an administrator, new sureties 
are substituted, and no alteration is made in the condition of the. substi- 
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tuted bond, or any order made in respect to the extent of the discharge of 
the sureties in the original bond, if the administrator, on a settlement ma- 
ny years afterwards, is in default, it cannot be assumed that the sureties 
in the first bond are liable, but it must be intended, the administrator per- 
formed his duty until the contrary is shown; and in the absence of such 
proof, the sureties in the renewed bond are responsible. Phillips & Hid- 
son v. Brazeal, 746 

See Clerks and Registers, 1, 2, 3. 

See Execution, Property exempt from, 1. 


CARRIERS. 


1, It is not necessary, to constitute one a common carrier, that a stipulation 
should be entered into as to the amount of freight to be paid. But unless 
a right to compensation exists, the common law liability of a common car- 
rier is not created, though there may be the responsibility of a mandatory 
incurred. Knor v. Rives, Battle & Co. » 249 
2. The proof was, that although it was the uniform custom of steamboats to 
carry cash letters, no charge was made for such service, unless a receipt 
was demanded by the shipper, when a charge of one fourth of one per 
cent. was made upon the amount of the bills: Held, that it was not im- 
proper for the court to leave to the jury, the question of fact, whether cash 
letters belonged to that class, or character of goods, which the boat un- 
dertook to carry for hire. Jb. 249 


CHANCERY. 


1. When a purchassr of land has stipulated for a good title, on the payment 
of the purchase money, which title was in the heirs of a third person, who 
were non-residents, and when the parties to a bond indemnifying him a- 
gainst a mortgage upon the land, were also non-residents, and showu 
one to be insolvent, and the other not proving his ability to respond in 
damages, a court of chancery will afford relief. Griggs v. Woodruff et 
al, 9 

2. The lien created by the statute, is not restricted to cases where the party 
for whom the building was erected, owned the legal title to the land; but 
extends to any interest which the party could pass by mortgage, Mon- 
tandon & Co. v. Deas, 33 

3. A decree may be rendered upon the testimony of a co-defendant, if his in- 
terest is precisely balanced between the parties to the suit, although he is 
an indispensable party to the bill. 1b. 33 
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4. To enable two to file a bill as co-complainants, both must have an inter- 
est, and both be entitled to relief. Wilkins & Wilkins v. Judge & Dunk- 
lin, 135 

5. A court of equity will not entertain a bill filed by two persons as com- 
plainants, to rescind a contract on the ground of fraud, the question of 
fraud having been decided berween the defendants, and one of the com- 
plainants in a court of law, having jurisdiction of the matter. Jb. 185 

6. A surety who discharges a judgment rendered against him and his prin- 
cipal, is a simple contract creditor of the principal, and unless aided by 
the act of 5th February, 1846, cannot go into chancery to subject to the 
satisfaction of his demand, real estate, which he alledges the principal 
fraudulently conveyed, notwithstanding the principal debtor has removed 
to another state. Sanders & McLaughlin v. Watson et al. 198 

7. The company having the right to proceed, and construct, and use the road 
threats of personal violence to the agents of the company, if they attempt 
the construction of the road, will not give chancery jurisdiction to inter- 
fere by injunction, to restrain the former proprietor of the land, from, ob- 
structing by violence, the construction and use of the road. Montgomery 
and W.P. R. R. Co. v. Walton, 207 

8. When an estate is in process of settlement in the orphans’ court, a court 
of chancery will not take jurisdiction, and distribute the estate, upon a 
bill filed for an entirely different purpose. Scott, &c. v. Abercrombie, 270 

9. When a cause is transferred from the orphans’ to the chancery court, the 
chancellor takes it in the condition in which he finds it, applies to it the 
law applicable to the settlement in the orphans’ court, but proceeds ac- 
cording tothe practice of his own court. Hall, adm’r, v. The Heirs of 
Wilson, 295 

10. When complainants claim as heirs at law, if their title is put in issue, no 
decree can be rendered but on proof of the fact. It does not vary the 
case that they commenced proceedings in the orphans’ court, which was 
afterwards transferred to the chancery court, it not appearing from the re- 
cord, that any such proof was there made. The fact that the orphans’ 
court, upon the failure of the administrator to appear, stated an account 
against him iu his absence, is not evidence of a waiver on his part to the 
proof being made. Jb. 295 

11. It is not a sufficient excuse for not making a defence at law, so as to 
give chancery jurisdiction, that a creek, which had tobe crossed to get to 
the court house, was so swollen by rains, on the first day of the court, that 
it could not be crossed, and so continued for three days—it not being 
shown on what day the court adjourned, or when the judgment was ren- 
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dered; and no effort having been made to get to the court house after the 
flood subsided. English and others v. Savage and others, 342 
12. A bill will not lie against an administrator, as such, for title to a tract of 
land sold by his intestate, and for which he executed his bond for title — 
Porter v. Worthington, 584 
13. The omission of an owner of real estate, to apply to a court of chancery, 
and enjoin a sale of the property, will not impair his legal rights. Dyer 
v. T'he B. Bank at Mobile, 622 
14. An allegation in a bill, that the complainant is the bona fide holder, and 
transferee of a note, and that the same is unpaid, is, in connection with a 
copy of the note, exhibited, a sufficient allegation of title. Owen v. Moore 
§ Dobbins, 640 
15. When a deed, by the mistake of the scrivener, fails to indicate the true in- 
tention and meaning of the donor, the parties may reform the deed, by the 
execution of another, and a court of chancery will give effect to the last 
deed. Lavender et al. v. Lee, 688 
16. In such a case, if a creditor of the trustee causes the slaves to be sold, 
chancery has jurisdiction to prevent the trust, in favor of the wife and 
children from being defeated. Darean, J., dissenting. Jb. 688 
17. The silence of a defendant, in respect to an allegation of the bill, will not 
be considered an admission of the fact, unless the fact is alledged to be 
within his knowledge. Lyon v. Bolling et al. 754 
See Construction, 3. 


See Lien, 12. 
CLERKS AND REGISTERS IN CHANCERY AND THEIR DUTIES. 


1. If a clerk, or register, issue a writ of error with supersedeas, without tak- 
ing from the defendant in the judgment a bond according to law, with 
two or more sufficient sureties, he will be liable on his official bond, to any 
one injured, Governor, use, &c. v. Wiley, et al. 172 

2. When the register issues an injunction, it should appear upon the face of 
the process, either by a recital of the fact, or by necessary inference, that 
it issued upon proper authority. If an injunction is wanting in this par- 
ticular, it is nugatory, and obedience to it cannot be coerced. Ib. 172 

3. Where process is inoperative as an injunction, the sureties of the register 
are not liable for any action had upon such process, upon the officia} bond 
of their principal. Ib. 173 , 


COMPROMISE. 


1. A compromise, by which one pays a sum of money to another, as an in- 








‘the 
342 
t of 


o> 


ry, 
yer 


nd 
la 
re 


40 


he 
st 


oa” @ 


— 





INDEX. 849 





COMPROMISE—conrTinuEp. 





ducement to'relinquish the possession of real estate, does not indicate a 
want of title, where no adverse title is shown. Dyer v. The B. Bank at 
Mobile, 622 


CONFUSION OF GOODS. 


1. The right of one to corn in a crib, is not divested, or impaired, by another 
person mixing his corn with it. Sims v. Glazener, 695 


CONSIDERATION. 


1. An agreement entered into by the bank, to receive payment by instalments 
of 20 per cent. annually, but without consideration, has no effect upon the 
rate of interest, which by law the note bears after maturity. Kitchen et al; 
v. B. Bank Mobile, 233 

2. N being indebted to Y, who had departed this life, executed his note for 
the amount to L, who was about to administer on the estate of Y, L pro- 
mising to execute a receipt for the money as administrator, after his qual- 
ification as such. He became the administrator of Y, and afterwards 
brought suit against N onthe note. Held, that as he could give a valid 
receipt for the money, there was a sufficient consideration for the ‘note, 
and no demand having been made of the receipt, there was no failure of 
the consideration. Nelson v. Lovejoy, 568 

o 


CONSTITUTIONAL LAW. 


1. The act of February, 1846, taxing the slaves of non-residents higher than 
those of resident citizens, is contrary to the constitution of the United 
States, and void for the excess. Wiley v. Parmer, 627 

2. Whether the legislature cannot pass a law discriminating between resi- 
dent and non-resident owners of slaves, when the object is not taxation, 
but a regulation of internal police, quere. 1b. 627 


CONSTRUCTION. 


1. An instrument in these words, “Having this day sold Elam Phillips a 
certain lot on Government street, for $600, and not being able at present 
to procure a release of dower, from C. B. Stephen’s wife, or my own, I do 
hereby agree to procure their release within nine months, or forfeit the 
amount of his note, which will be due in five years from the 17th April 
last,” is not a promise to pay the amount of the note refered to in the con- 
tract, but is a forfeiture of his right to collect it, if he does not procure the 
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relinquishment of dower, by the time stated in the contract. Phillipe v. 
337 
2. A note of the following tenor—“ Received of R. B. P., six hundred and 
fourteen dollars ninety cents, which [ am to account for. 4th December, 
1843. Signed, William Cleaver,”—indicates an absolute indebtedness, 
on which a suit may be instituted, without a previous demand. Cleaver v. 
Patterson, 387 
3. A deed conveying a slave, to the children of Joseph Gill and Nancy Gill, 
(describing the children by name,) “ which said negro girl, and her in- 
crease, if any, at, and after his, the said Gill’s death, and of his said wife 
Nancy, the above negro, and increase, if any, to be equally divided among 
the whole of the above named children, with the increase of the said 
Nancy’s heirs, with the said Joseph; and I warrant, &c. the aforesaid ne- 
gro girl Phebe, to the said described heirs of Joseph Gill, and their heirs 
forever,” &c.; gives to the father and mother a life estate in the slaves, 
with remainder at their death to the children; and the father having sold 
the slave, a court of chancery will entertain a bill, and require the pur- 
chaser to give security to protect the interests of those in remainder.— 
Gill et al. v. Tittle, 528 
See Advancement, 1. 
See Contract, 2. 


CONTEMPT. ° 


1, A witness summoned before the grand jury, to give evidence of any gam- 
bling in violation of the laws of the State, who declines to answer, may be 
proceeded against by indictment, but cannot be fined for a contempt.— 
The State v. Blocker, 450 


CONTRACT AND AGREEMENT. 


1. A false representation of the lines of a tract of land, by which 160 acres 
of rich land were represented as belonging to the tract, which did not, is 
a sufficient ground for the rescission of the contract, the party making the 
representation, knowing at the time where in fact the line was. Griggs 
v. Woodruff et al. 9 

2. C having sued E, and issued an attachment, N became the surety of E, 
in.a replevy bond for the delivery of slaves, which was returned forfeited, 
and an execution issued thereon against him, and his principal. N then 
agreed with an agent of C, that he would pay $700, if he would give him 
a discharge from the debt, and damages, but refused to pay the costs. 
The proposition was accepted, the money paid, and the execution indorsed 
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satisfied as to the debt and damages. After this, the costs were paid, but 
by whom, did not appear. Subsequently N by motion procured the re- 
plevin bond, and the execution which issued upon it, to be quashed, and 
then brought assumpsit against C, to recover the money paid on the exe- 
cution. Held, first, that by the agreement entered into by N and C, N 
was discharged from the payment of the costs, but not E. Second, that 
notwithstanding the bond and execution were quashed, N could not re- 
cover back the money paid upon the compromise, if the contract was kept 
by C; otherwise, if the contract was violated by him, by coercing the costs 
from N. Nabors v. Camp, 460 
See Action, 1. 


COSTS, AND SECURITY FOR. 


1, A judgment on motion cannot be rendered against the beneficial plaintiff 
for costs, unless he appears upon the record as the party really interested 
in the prosecution of the suit. Griffin v. Smith, 571 


CORONER. 


1, The coroner is not liable to an action, for not executing a writ of execu- 
tion delivered to him, addressed “to any sheriff of the State of Alabama.” 
The Governor, &c. v. Lindsay, Adm’r, 658 


CORPORATIONS. 


1. When a chartered company, authorized to condemn Jand for the purpose 
of a rail road, has pursued the course prescribed by the statue to obtain 
the right of way, the right of the company is perfect to the road, though 
the proprietor of the land obstinately refuses to accept the money awarded 
by the jury. Montgomery and W. P. R. R. Co. v. Walton, 207 

2. The company having the right to proceed, and construct and use the 
road, threats of personal violence to the agents of the company, if they 
attempt the construction of the road, will not give chancery jurisdiction to 
interfere by injunction, to restrain the former proprietor of the land, from 
obstructing by violence, the construction and use ofthe road. Ib, 207 

3. Where a city corporation has power by its charter, to pass laws for the en- 
forcement of quiet and good order within the limits of the corporation, and 
passes an ordinance, imposing a fine for an assault and battery within its 
limits, it is to be considered as a mere regulation of police, and does not 
interfere with the right bf the State, to punish the offender, for a breach of 
the criminal law of the State. A judgment, and conviction therefore, in a 
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court of the State, is no bar to a proceeding before the corporation court, 
for the violation of its police regulations. Mayor and Aldermen, &c. v. 
Allaire, 400 


COURT, CHARGE OF. 


1, It is sufficiently precise to charge the jury, that if the persons refused by 
the sheriff, “ were solvent, and responsible for the penalty of the bond,” 
the sheriffis liable to the party aggrieved. Chenault v. Walker, 151 

2. It is error for the court to direct the jury, that the slaves mortgaged, shall 
be estimated at the amount of the mortgaged debt due at the time. Mor- 
rison v. Judge et al. 182 

3. The proof was, that although it was the uniform custom of steamboats to 
carry cash letters, no charge was made for such service, unless a receipt 
was demanded by the shipper, when a charge of one fourth of one per 
cent. was made upon the amount of the bills: Held, that it was not im- 
improper for the court to leave to the jury, the question of fact, whether cash 
letters belonged to that class, or character of goods, which the boat un_ 
dertook to carry for hire. Knor v. Rives Battle & Co. 249 

4. A charge is erroneous, which withdraws from the consideration of the 
jury, facts material to the plaintiff’s right to recover, and places it on 
grounds wholly independent of these facts. Nabors v. Camp, 460 

5. It is not error for the court to refuse to charge the jury, that ifthey found 
certain facts to be true, a witness was incompetent, and his testimony 
should be rejected. Boyd v. Mclvor, 593 

6. When lessees of rented premises hold over after the expiration of the time 
for which the premises were rented, the law implies a promise to pay at 
the same rate at which the tenant held the year previous; and a charge 
by the court, that the jury might infer that the tenant intended to hold for 
another year at the same rate, is erroneous. Ames v. Schuesler & Don- 
nell, , 600 


COURT, CIRCUIT. 


1. When a cause is reversed and remanded, thc inferior court cannot re-ex- 
amine an assignment of errors, on which it had previously passed, and 
which had been reviewed, and adjudged insufficient by the supreme court 
Adams and Knapp v. Horsefield, 223 

2. If the circuit court, on a cause being remanded, refuse to permit addi- 
tional errors to be assigned, such a refusal being discretionary, cannot be 
assigned for error in this court, and if no such motion is made, there is no 
cause shown for issuing a mandamus to the inferior court. Jb. 223 
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COURT, SUPREME. 


i. The determination of the supreme court, on errors assigned, is the law of 
the case, binding alike on the supreme, and inferior court. Adams and 
Knapp v. Horsefield, 223 


CRIMINAL CASES, AND PROCEEDINGS IN. 


1. To render one liable tc an indictment for retailing spiritous liquors, in 
quantities not less than a quart, and permitting the same to be drunk on 
his premises. the liquor must be drunk in some place, over which he has 
the legal right to exercise authority, or control. Downman v. The State, 

, 242 

2. Betting at the game of billiards, or pool, is not an indictable offence, at 
least since the passage of the revenue law of March, 1848. T'he State v. 
Mosely, 390 

3. No recovery, or conviction, can be had on a penal statute, after its re- 
peal, unless there is a special clause in the repealing statute, allowing it, 

. although the indictment was found previous to the repealing act. The 
State v. Allaire, 435 

4. Since the passage of the act of March, 1848, “to provide for the assess- 
ment and collection of taxes,” a pool table may be exibited under a li- 
cense, and those who bet at it are not punishable under the 12th section 
of the 6th chapter of the penal code, though the indictment was found 
previous to the passage of the act first mentioned. Jb. 435 

5. A witness summoned before the grand jury, to give evidence of any gam- 
bling in violation of the laws of the State, who declines to answer, may be 
proceeded against by indictment, but cannot be fined for a contempt. The 
State v. Blocker, 450 

6. Two slaves having been stolen, or inveigled, in the State of Florida, and 
found in this State in the possession of the prisoner, who proved that he 
had obtained them from one Smith, by a sale, or what purported to be a 
sale, from Smith to him: Held, that he could not be convicted on an in- 
dictment for stealing the slaves, without proof that they were stolen by 
him in Florida, and were brought by him into this State. - The State v. 
Adams, » 486 

7. Upon an indictment, for living in adultery, the confessions of the party, of 
a previous marriage, are admissible to prove the fact of the marriage.— 
Cameron and Cooper v. The State, 546 

8. It being proved that one charged with living in adultery, four or five years 
before was living with a man, whom she admitted to be her husband, who 
since that time has removed, and has not since been heard of: Held, that 
the onus of proving he was dead, rested upon her. Jb. 546 

9. Upon a trial upon an indictment for adultery, the witnesses must depose 
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to facts, and cannot give an opinion as to the guilt of the parties charged. 
Ib. 546 
10. An offer to bribe a justice of the peace, corruptly to decide a cause not 
then pending, but afterwards to be instituted before him, the bribe not 
being accepted, or the suit instituted, thoughindictable at common law, is 
not punishable by confinement in the penitentiary, under the statute of 
this State. Barefield v. The State, 603 
11. A married man, who visits, and remains with his paramour, one night in 
every week, for seven months, at her residence, a half mile from his own 
house, is guilty of the offence of living in adultery, within the meaning of 
the statute. Collins v. T'he State, 608 
See Corporations, 3. 


See Sampling Cotton, 1, 2. 


CUSTOM OR USAGE. 4 


1. The plaintiff having proved, that a steamboat of the defendants’ was en- 
gaged in carrying goods and merchandize generally for hire, and the ge- 
neral custom of boats engaged in similar business with that of the defend- 
ants: Held, that it was admissible for the defendants to explain the usage, 
by showing, that no freight, or compensation was ever charged, or allowed 
upon remittances of money, unless some evidence was given by the boat 
of its receipt, in which event only a charge was made. Knor v. Rives, 
Battle & Co. e 249 


DAMAGES. 


1, It is not permissible, in an action of trespass for taking corn, for the plain- 
tiff to prove, for the purpose of enhancing the damages, that in conse- 
quence of the trespass, he was compelled to work as a day laborer to pro- 
cure other corn. Sims v. Glazener, 695 


DEBTOR AND CREDITOR. 


1. Admissions of indebtedness, made by a debtor in a deed of trust, to secure 
the creditor, are evidence of the fact of indebtedness, against one, who 
was not at that time a creditor of the grantor. Dubose v. Young and Mc- 
Dowell, 139 

2. The fact, that a creditor obtained a judgment against his debtor, on the 
second Monday of November, 1838, is not proof that the debt on which 
the judgment was founded, existed on the 3d October, 1838. Jb. 139 

3. A voluntary conveyance of Jand by a father to a child, he being indebted 
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ed. at the time, is void as against existing creditors, and may be sold by exe- 
46 cution at law against the father, notwithstanding the child, previous to the 
ot conveyance, had made improvements upon the land. High et al. v. 
os Nelms, 350 
on 4, The declaration of a party in possession of personal property, that‘t is 
of not his, but belongs to his father, is competent testimony for the father, 
8 against a creditor of the son. Beall v. Ledlow, 523 
im 5. An administratrix, and co-distributee of an estate, having wasted, and 
we misapplied a considerable portion of the assets, conveyed by deed, all her 
of right, title, and interest in the estate, to her children, and co-distributees. 
B A judgment creditor of the administratrix, filed his bill for an account and 


settlement of the estate, and praying that the deed be set aside, and the 
share of the administratrix in the estate be subjected to the payment of 
his judgment. Held, thatint absence of fraud, the co-distributees, had 
under the deed, a prior lien o1.' :e share of the administratrix as distribu- 
tee, to the lien of the creditor. Brown v. Lang, adm’z, 719 
6. A father may permit his child to leave the parental homestead, and labor 
for his own benefit, and thereby relinquishes all claim to his earnings ; the 
creditors of the father cannot therefore subject them to the payment of 
their demands. Lyon v. Bolling et al. 754 
| See Evidence, 25. 





DEEDS AND BONDS. 


1, Proof that a deed was duly executed, includes the fact of delivery, the 
deed conveying the slaves to one in trust, and he may maintain an action 
for their recovery, against a wrong doer. Puryear and Wallace v. Beard, 

) trustee, 121 

See Pleading, 2, 3, 4. 


DEEDS, AND REGISTRY OF. 


1. The act of 1823, requiring a mortgage on property which may be removed 
to this State from another State, to be recorded within twelve months, 
makes such property, if the incumbrance is not recorded, liable to the 
debts of the person in possession, but is silent as to purchasers; a purcha- 
ser therefore, though without notice of the mortgage, is not within the in- 
fluence of the statute, if the mortgage was valid in the State where it was . 
executed. Beall and Beall v. Williamson, 55 
2, An indorsement on a deed, that it was proved before R. Strange, who 
styles himself one of the judges of the superior courts of law and equity, 
in and for the State aforesaid, does not show that the deed was recorded 
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according to the law of North Carolina, there being no proof in the court 
below, of the law of North Carolina, of the manner in which deeds may be 


proved for registration. Puryear and Wallace v. Beard, trustee, 121 
3. The registration of the sheriff’s deed, is notice to the subsequent purcha- 
str. Reed v. Smith, 380 


DEEDS OF TRUST. 


1. The fact that one in failing circumstances, engages with others in a busi- 
ness requiring money and credit, and executes a deed of trust for the per- 
formance of his engagements, does not indicate mala fides, on the part of 
those he thus engages with, though they are aware of his embarrassed 
condition. Dubose v. Young and McDowell, 139 

2. The assent of a creditor will be presumed to a deed of trust, which is be- 
neficial to him, and which does not delay him in the collection of his debt, 
and this assent will be sufficient to uphold the assignment for his benefit, 
though other creditors refuse to participate in the deed. Mauldin, Mon- 
tague & Co. v. Armistead, ex’r, 702 

3. A growing crop may be conveyed in trust for the payment of a debt, and 
when severed from the soil, the legal title vests in thetrustee. Ib. 702 

4. A, by deed conveyed to S, a crop of cotton planted, and to be planted in 
1842, in trust to pay certain debts. The crop being gathered, was sent 
by S, to M, M & Co., factors in Mobile, for sale. Held, that the factors 
could not assert a lien upon the proceeds of the crop, upon the ground, 
that A, the grantor, was indebted to them, on demands existing, previous 
to the execution of the deed, or set off, in a suit by S, against them to re- 
cover the proceeds, the proportion which as creditors of A, they may be 
entitled to under the deed. Also, that the doctrine of recoupment does 
not apply in such a case. Jb. 702 

DELIVERY. 


. 


1. A declaration by one to a slave, who had previously been in. the habit of 
managing a boat belonging to his master, “Jim, there’s your boat,” a- 
mounts to a mere designation, or pointing out of the boat to the slave, and 
disconnected from other facts, did not amount to a delivery of the boat to 
the slave. Whether it was a delivery, or not, was a question of fact for 
the jury. The Governor v. Daily, 469 


DEMURRER. 


1. A demurrer to a plea to a scire facias, will reach the sci. fa. if that is de- 
fective. Ogden & Ellison et al. v. Smith and Raymond, 428 
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2. A general demurrer to the declaration, is a plea to the merits. Governor 
v. Lindsay, adm’r, 658 
See Execution, prop. exempt from, 1. 


DETINUE. 


1. Asheriff who levies a fi. fa. on personal property, may be sued in detinue 
by one who claims a legal right to it, and the action may be prosecuted 
in the ordinary mode, or under the statute. Governor v. Gibson, 326 


DOWER. 


1. The widow is entitled to the mansion in which her husband resided next 
preceding his death, and the plantation thereunto belonging, until her 
dower is assigned her; and may recover the rent from one whom she per- 
mitted to enter, and rent out the premises. Inge v. Murphy, 289 

2. In a bill filed to obtain dower, the answer, when responsive to the bill, 
will prevail, unless countervailed by proof, as in any other case. Ed- 
mondson v. Montague, 370 

3. One who does not derive title by conveyance, directly or indirectly, from 
the husband of the demandant, or his heirs, is not estopped from denying 
the seizin of the husband. Jb. 371 

4. One in possession of lands, and against whom dower is asserted by the 
widow, is not estopped from showing, that the equity of the husband was 
imperfect because a bond for title to the lands which was once held by 
the husband, has come to his possession. Jb. 371 

5. An equity is perfect when full payment has been made. The widow is 
not dowable of an imperfect equity. Whether she is dowable of a per- 
fect equitable title, which the husband has transferred for a fair conside- 
ration, quere? Ib. 371 


EJECTMENT AND TRESPASS TO TRY TITLE. 


1, The statute abolishing the fictitious proceeding in ejectment applies on- 
ly to those cases in which ejectment was previously the proper remedy, 
and was not intended as a substitute for the common law writ of right.— 
Henry et als. v. Thorpe et als. 103 


ELECTION. 


1. To authorize the court to compel an election, when suits at law, and in 
chancery, have been instituted for the same cause of action, the plaintiff 
at law, and in equity, must be the same person; consequently, an election 
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will not be ordered, when one party has proceeded in the orphans’ court 
for a partition of lands, and obtained a decree for partition, and the other 
is proceeding in chancery for the same object, although the latter is pro- 
secuting a writ of error to the supreme court, from the decision of the or- 
phans’ court. Sterns and wife Ex parte, 597 
2. Where a court of law, requires a suitor before it, to elect whether he will 
proceed at law, or dismiss a suit he has instituted in equity, having the 
same object, and the election is made to dismiss the suit at law, error will 
lie. Otherwise, if the election had been to dismiss the bill in chancery, 
as the order would have no effect in the court of chaticery. Kemp and 
Buckey v. Coxe, garnishee, 614 


ERROR. 


1, When an error is shown upon the record, to authorize the appellate court 
to disregard it, it must be clearly shown, that it could not by possibility 
prejudice the party complaining of it. Morrison v. Judge et al. 182 

2. It is incumbent on a party, when he assigns errors, to see that the record 
is in the condition in which he is entitled to have it; if he proceeds upon 
an imperfect transcript, and the judgment of the court is against him, he 
cannot, as a matter of right, claim a certiorari to the inferior tribunal.— 
Adams and Knapp v. Horsefield, 223 

3. If the circuit court, on a cause being remanded, refuse to permit addi- 
tional errors to be assigned, such a refusal being discretionary, cannot be 
assigned for error in this court, and if no such motion is made, there is no 
cause shown for issuing a mandamus to the inferior court. .4dams and 
Knapp v. Horsefield, 223 

4, The revocation by the county court, of a license which had previously is- 
sued, is not a matter which can be inquired of by writ of error. Wheth- 
er, if the action of the court was erroneous, it might not be controlled by 
mandamus—quere. Exparte Tobias Berg, 516 

5. The permission given by the court, to the solicitor, to enter a nolle prose- 
qui, and to prefer a new indictment, corresponding with the facts consti- 
tuting the alledged offence, is not such a judgment, as a writ of error will 
lie from. Willingham v. The State, 539 

6. The statute prohibiting the prosecution of a writ of error, after three years 
from che rendition of a final judgment, applies to final decrees of the or- 
phans’ court. Bohannan v. Watts and Watts, Ex’rs, 574 

7. Where a court of law, requires a suitor before it, to elect whether he will 
proceed at law, or dismiss a suit he has instituted in equity, having the 
same object, and the election is made to dismiss the suit at law, error will 
lie. Otherwise, if the election had been to dismiss the bill in chancery, 
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ERROR—conrINUED. 


as the order would have no effect in the court of chancery. Kemp & 
Buckey v. Coxe, garnishee, 614 
8, A surety to a bond for the trial of the right of property, may be rendered 
a competent witness for his principal, by the substitution of another 
surety; and the refusal of the court to permit this to be done, may be re- 
vised onerror. T'aylor v. The Branck Bank at Huntsville, 633 
9. When it is admitted in this court, that a writ of error is prosecuted by a 
feme covert, alone, and her counsel object to join her husband with her in 
the writ, it must be dismissed. McPhail v. Mosely and Carson, 740 
10. It cannot be assigned for error, that the court rejected testimony, if after 
the rejection, and during the progress of the cause, permission is given to 
introduce it, which the party declines to avail himself of. Morrow & Nel- 
son v. Parkman and Weaver, 769 
11. A remark made by the judge trying the cause, that a charge which he 
gave in the terms required, was probably abstract, is not assignable as 
error. Ib. 769 
12. When the record does not purport to set out all the evidence, no pre- 
sumption adverse to the correctness of the judgment can be indulged.— 
King v. Crocheron, 822 


ESTATES OF DECEASED PERSONS. 


1. The: fact that one is in possession of property,\belonging to the former 
husband of his wife, but which has not been divided, or distributed among 
the distributees, .many of whom are minors, does not subject it to the pay- 
ment of his individual debts. Johnson & Co. v. Spaight, 27 


ESTATES TAIL AND REMAINDER. 
See Marriage and Marriage Settlement, 2, 3, 4. 


ESTOPPEL. 


1. One in possession of lands, and against whom dower is asserted by the 
widow, is not estopped from showing, that the equity of the husband was 
imperfect because a bond for title to the lands which was once held by 
the husband, has come to his possession, Edmondson v. Montague, 371 

2. Estoppels must bind both parties, or they bind neither : and when the de- 
fendant takes nothing by the husband’s deed, he is not estopped from show- 
ing the truth, in answer to the claim for dower. Ib, 371 

3, In equity, a party is not estopped by his acts, or admissions, except in ca- 
ses where, in good conscience and honest dealing, he should not be per- 
mitted to gainsay them. Jb. 371 
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ESTRAYS. 


1. One who receives an estray from another person who had taken it up, 
but who had not complied with the law in regard to estrays, by giving 
bond, &c., and works the animal, though a trespasser, is not liable to the 
statute penalty of $100. Butler v. Cook, 576 


EVIDENCE. 


1. An affidavit made ez parte, that an account is just and true, is not compe- 
tent testimony to prove the account, though the affidavit is made by the 
book-keeper of the plaintiff, and he has left this country and gone to Eu- 
rope. Brown, use, &§c. v. Steele et al. Ex’rs, 63 

2. A letter written by a witness to another person, (not a party to the suit,) 
and his answer to it, may be looked to by the witness for the purpose of 
refreshing his memory as to the facts there stated; but the letters them- 
selves cannot be introduced as instruments of evidence. Rutherford’s 
adm’rs v. Br. Bank at Mobile, 93 

3. The fact, that a creditor obtained a judgment against his debtor, on the 
second Monday of November, 1838, is not proof that the debt on which 
‘the judgment was founded, existed on the 3d October, 1838. Dubose v. 
Young and McDowell, 139 

4. The admission of evidence which, whether relevant or not, cannot by 
possibility injure the party against whom it is admitted, furnishes no 
ground for the reversal of a judgment. Easley v. Dye and Dye, 158 

5. To repel the inference arising from the subsequent possession of a donor 
of aslave, it is admissible to prove, that such possession was taken by the 
advice of the father of the donees, to show the quo animo. Ib. 158 

6. When a judgment is offered as proof of indebtedness, to invalidate a gift 
made by the defendant in the judgment, the party against whom it is of- 
fered, may adduce the entire record, to show to what effect the judgment 
and execution are entitled. Jb. 158 

7. An amended return of the sheriff, upon an execution, that the property 
levied upon, had been claimed by a third person, by affidavit, and bond 
given to try the right, entered upon the execution, before any proceedings 
are commenced against the officer, has the same effect as evidence of the 
correctness of the facts returned, as if it had been entered in due time, as 
required bylaw. Leavitt v, Smith, 279 

8. When the evidence offered is relevant, and tends to establish the point in 
controversy, if its determination is left to the jury, this court will presume 
after verdict, that the evidence was sufficient. Leavitt v. Smith, 280 

9. Parol evidence is not admissible to prove, that the intention of the parties 
by the use of the terms, “ the amount of his note,” was, that the maker 
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EVIDENCE—contTinvueEp. 


should forfeit and pay an amount equal to the face of the note. Phillips 
v. Longstreth, 337 
10. To prove the indebtedness of the grantor, at the time of the execution of 
the deed, his notes for the payment of money, due previous to that period, 
are admissible evidence. High et al. v. Nelms, 350 
11. It is competent to ask a witness, who professes to know the number of 
slaves, mules, &c. employed on a plantation, how much corn per month, it 
would require to supply the wants of the plantation. Rembert and Hale, 
adm’rs v. Brown, 360 
12. The object being to impeach a note for fraud, because the maker was a 
man of imbecile intellect, impaired by long habits of intemperance, a wit- 
ness cannot be asked, whether he was a man of strong or weak intellect, but 
the facts showing the grade of his intellect, should be proved. Norcan a 
witness be permitted to state, that he was well acquainted with the party, 
and that such were his habits and mental incapacity, that he was very lia- 
able to be imposed on in any settlement he might undertake to make, es- 
pecially when under the influence of ardent spirits, which was almost al- 
ways thecase. Ib. 360 
13. A book of accounts kept by the plaintiff, who was the overseer of the de- 
fendant’s intestate, and in which he entered the receipts of money, and 
disbursements of the plantation, in which there were some figures made 
with a pencil, by the defendant’s intestate, was not evidence further than 
to establish the facts indicated by the pencil writing, and it was error to 
suffer the book, without explanation, to go to the jury as evidence. Jb. 360 
14, It is not allowable to inquire of a witness, whether a person with whom 
the intestate was unacquainted, or in whom he did not have confidence, 
could, or could not, take advantage of him ina trade. Ib. 360 
15. The declarations of one, that he had sold his crop of cotton to the plain- 
tiff, made to the witness, who saw him delivering the cotton, are admissi- 
ble to prove the fact of the sale, though it might be insufficient to prove 
the title of the sellerto thecotton. Jb. 360 
16. A vendor of slaves, who sells without recourse against him for a defect 
of title, is a competent witness for his vendee. Mahone v. Yancey, 395 
17. A vendor of slaves with warranty of title, is a competent witness for a 
purchaser of the slaves from his vendee, it not being shown that the war- 
ranty of the first vendor covered the title by which the plaintiff sought a 
recovery. Whether a remote vendor of slaves, can by any proceeding, be 
charged on a warranty to his immediate vendee, the second vendee hav- 
ing purchased a mere quit claim, and having no right of action against his 
immediate vendor, quere. Ib. 395 
18. A letter promising to indemnify one for being surety for a third person, 
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EVIDENCE—conrinvep. 


is irrelevant testimony, in an action of assumpsit to recover of the promis- 
sor, upon the common counts, money paid as such surety. The action 
should have been upon the contract to indemnify. Smith v. McGehee, 404 
19. When a settlement was based upon an arbitration in writing, evidence 
cannot be given of the terms of the settlement, without producing the a- 
ward. Ib. 404 
20. An admission made during, or in consequence of a proposition to com- 
promise, is inadmissible against the party making it. But distinct facts, 
admitted by the propositton, or pending the negotiation, though connected 
with an offer to compromise, may be given in evidence against the party 
making them. Gibbs v. Wright, 465 
21. Where the plaintiffs sue jointly, proof of aliability from the defendant, to 
one plaintiff alone, will be rejected, as it does not support the cause of 
action disclosed in the declaration. Strickland et al. v. Burns, 511 
22. The declaration of a party in possession of personal property, that it is 
not his, but belongs to his father, is competent testimony for the father 
against a creditor of the son. Beall v. Ledlow, 523 
23. It is no objection to the competency of declarations made by a party to 
the suit, that they were made after the suit was commenced. 1b. 523 
24. An execution being levied on aslave as the property of L. L., was claim- 
ed by A. L., who proved a loan of the slave to L. L.,—Held, that the proof 
by A. L., that a house and lot on which L. L. resided, had been conveyed 
to him, A. L., was wholly irrelevant. Jb. 523 
25. A statement in writing, not under seal, or proved, or recorded, setting 
out the loan of a slave by A. L. to L. L., is not competent testimony in a 
controversy between A. L. and a creditor of L. L., without proof that the 
slave was delivered to L. L., simultaneously with the execution of the in- 
strument. Ib. 523 
26. Upon an indictment for living in adultery, the confessions of the party, of 
& previous marriage, are admissible to prove the fact of the marriage.— 
Cameron and Cooper v. The State, 546 
27. It being proved that one charged with living in adultery, four or five years 
before was living with a man, whom she admitted to be her husband, who 
since that time has removed, and has not since been heard of: Held, that 
the onus of proving he was dead, rested upon her. Jb. 546 
28. Upon a trial upon an indictment for adultery, the witnesses must depose 
to facts, and cannot give an opinion as to the guilt of the parties charged. 
db. 546 
29. The proof of contradictory statements made by a witness, may affect his 
credit, but the statements thus made, are not evidence of the facts stated, 
especially when the person whose statements are thus offered, could not 
himself have been a witness. Gayle v. Bishop, 552 
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EVIDENCE—cont! NUED. 


90. A letter written by the defendant to the plaintiff, denying the right of 
one to sign the note in suit, as his agent, but upon certain conditions, 
which were not complied with, is not evidence for any purpose. Ib. 552 

31. Declarations of persons in possession of property, can only be given in 

evidence, as a part of the res gestae, or in respect of their interest in the 
subject matter. Degraffenreid v. Thomas, 681 

32. When the competency of a fact as evidence, depends upon the existence 
of another fact, the court must determine it before permitting the testimo- 
ny to be introduced, and cannot permit the evidence to go to the jury, and 
devolve on them the duty of ascertaining the existence of the fact author- 
izing its introduction, at the same time the merits of the case is submitted 
to them. Whether, when the preliminary question presents an intricate 
state of facts, its determination may not be first left to the jury, Quere.— 


Ib. 681 
33. Opinions of a witness are not in general admissible, he must state facts - 
Jones v. Hatchet & Bro. 743 


34. It is admissible to prove. that the burning of a warehouse was generally 
known in the town where it was situated, to bring home a knowledge of 
the fact, to one who had cotton destroyed by the fire, who lived within 
twenty or twenty-five miles of the place, and traded in it, and two months 
after the fire, executed his note for an advance on the cotton. Ib. 743 

35. When real estate held by a son, is attempted to be sold for the debts of 
the father, the declarations of the father, in the absence of the son, are 
not sufficient to establish, that the father paid for, and improved the pro- 
perty, in opposition to the explicit denial of the son in his answer. Zyyon 
v. Bolling et al. ; 754 

36. Proof by a subscribing witness to a deed, “that the donor signed, sealed, 
and delivered the same, in his presence, or acknowledged he had done so 
at the time witness signed it, he could not tell which,” is sufficient to ad- 
mit the deed in evidence to the jury. Hale et al. v. Stone, 803 

37. Declarations of a donor at the time of the delivery of slaves, that they 
were delivered to the trustee pursuant to the provisions of a deed, are ad- 
missible as part of the res gestae. Ib. 803 

38. A slave was seen going from the house of the defendant in execution, 
towards the new ground of the claimant, with an axe on his shoulder, and 
in reply to a question, answered, “ he was going to some new ground to 
work.” Held, that the declaration of the slave was incompetent to es- 
tablish tae fact, that he was in the employ of the claimant. Mauldin & 
Terrell v. Mitchell, 814 

See Attorney at Law, 1. 


See Fraud, 7, 8. 
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EVIDENCE—continvuep. 


See Payment, 4. 
See Record and Judgment Roll, 1. 
See Right of Property, Trial of, 2, 4. 


EXECUTION, AND WRIT OF. 


1. A payment and satisfaction of an execution, by the sheriff, isa discharge 
of the judgment, and no execution can afterwards rigntfully issue upon it 


for his re-imbursement. Crutchfield v. Haynes, Houston, et al. 49 
2. The possession of personal property by the deputy of a sheriff, in virtue of 
a levy, is the possession of the sheriff. Easly v. Dye and Dye, 158 


3. A levy by an officer, is not conclusive record evidence of the defendant’s 
title, but raises a strong presumption against the officer, which he must 
repel by proof. The Governor v. Gibson, 327 

4, When a sheriff has indorsed a levy on property, which is afterwards taken 
from him by a writ, it is proper he should state the fact in his return ; but 
his omission to do so, will not preclude him from proving the fact by evi- 
dence aliunde. Ib. 327 

5. The return of a sheriff, or other officer, to an execution, made pursuant to 
law, is a part of the record of the court, and admissible as evidence in all 
cases, where the record itself could be used. Creagh v. Savage, 454 

6. A return made by the sheriff on an execution which issued in favor of 
the bank, “settled in bank,” may be set aside on motion, upon proof that 
the return is false, and the judgment unsatisfied, and leave given to issue 
another execution. McMichael et al. v. B. Bank at Montgomery, 496 

7. The statute authorizing a party who had sued out execution within a 
year and a day, which had been returned not satisfied, to sue out an alias 
at any time within ten years from the return of the original fi. fa , does not 
create a presumption of payment, and cast the burthen of proving it had 
not been paid on the plaintiff, in a proceeding to revive the judgment by 
sci. fa., or in an action of debt. Collins, Adm’r, v. Boyd, 505 

8. The omission by an indorsee, for nearly two years, to sue out an alias ex- 
ecution upon a judgment obtained by him against the maker, the sheriff 
having failed to return the original execution, in the absence of any ex- 
cuse for such neglect, discharges the indorser from liability. Bradford v. 
Bishop, 517 

9. Areturn of a sheriffto an execution, that he had levied on and sold cer- 
tain land to T, for $492, as the highest bidder, adding, “the purchaser 
failed to comply with his bid,” is not sufficient to charge the,sheriff, or his 
sureties, without the further proof, that he had conveyed the title to the 
purchaser. Kelly et al. v. The Governor, &c. S41 











INDEX. 8665 








EXECUTION, AND WRIT OF—continvep. 


See Attachment, 1. 

See Evidence, 24. 

See Forthcoming bond, 1. 
See Principal and Surety, 1. 
See Sheriffs, &c. 15. 


EXECUTIONS, PROPERTY EXEMPT FROM. 


1. A bond given toa constable, to induce him to sell a work-horse, exempt 
by law, from levy and sale by execution, and which had been claimed as 
such, by the defendant in execution, is illegal, and void; and when the 
illegality appears in the condition of the bond, advantage may be taken of 
it, by a demurrer to the declaration. Renfro v. Heard, 23 


EXECUTORS AND ADMINISTRATORS, AND THEIR SURETIES. 


}, An administrator who is guilty of wilful default, or gross negligence in 
the management of the estate, cannot be heard to complain that commis- 
sions have not been allowed him. Hall, adm’r, v. Heirs of Wilson, 295 

2. An administratrix ad colligendum, is not such a representative of the es- 
tate as to require a presentation of a claim against the estate, within eigh- 
teen months after the grant of letters to her. Erwin, adm’x, v. Br. B. at 
Mobile, 307 

3. A bill will not lie against an administrator, as such, for title to a tract of 
land sold by his intestate, and for which he executed his bond for title — 
Porter v. Worthington, 584 

4. When a testator dies in Virginia, and the will is there proved, and letters 
testamentary granted, by the proper tribunal, the executors so qualified, 
and appointed, are entitled to sue in the courts of this State, on recording 
their letters testamentary, as required by the act of 182], in preference to 
one who has an ancillary grant of letters testamentary on the same will, 
in the State of Mississippi. A plea setting up these facts, is a good plea 
in bar to an action upon the ancillary grant. Quere, would it not be good, 
either in bar or in abatement. Harrison v. Mahorner, er’r, 829 

See Summary Proceedings, 1}. 


EXPERTS. 


1, A physician cannot be permitted to express an opinion, that other physi- 
cians would probably have treated a case, the symptoms of which are de- 
scribed to him, in a particular way, when at the same time he considers 
that such treatment would be improper. Mosely v. Wilkinson, 812 

109 
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FACTOR. 


1. A mere confidence, or expectation entertained by a factor, that a bill ac- 
cepted by him, will be paid out of the proceeds of a particular crop of cot- 
ton, will not take from the drawer of the bill, the right to make an adverse 
disposition of the crop, at least in a court of law. Mauldin, Montague & 
Co. v. Armistead, ex’r, 702 


FORTHCOMING BOND. 


1, When a levy is made in the county of Clarke, and a forthcoming bond ta- 
ken to deliver the property in Mobile, no execution can issue upon it, 
though returned forfeited, as it is not good as a statute bond, though it 
may be valid asa bond at common law. Br. Bank at Mobile v. Darring- 
ton, 192 


FRAUD. 


1. The retention of possession by the mortgagor after the law day, is not con- 
clusive evidence of fraud, but may be shown to be consistent with fair 
dealing. Beall and Beall v. Williamson, 55 

2. An intent on the part of the mortgagor and mortgagee, to defeat the cre- 
ditors of the former, in the State of Georgia, will render the mortgage 
fraudulent, as against creditors and purchasers from the mortgagor in this 
State. Ib. 55 

3. A trust, which is fraudulent and void, as against the creditors of the par- 
ties to the fraud, cannot be avoided for that cause, by the creditors of one 
obtaining possession of the cestuis que trust. Puryear and Wallace v. 
Beard, trustee, 121 

4. The fact that one in failing circumstances, engages with others in a busi- 
ness requiring money and credit, and executes a deed of trust for the per- 
formance of his engagements, does not indicate mala fides, on the part of 
those he thus engages with, though they are aware of his embarrassed 
condition. Dubose v. Young and McDowell, 139 

5. Upon the sale of a large tract of land, consisting of a number of parcels 
of land, as surveyed by the government, at a gross price, and not by the 
acre, the vendor is not responsible for a deficiency of quantity, unless he 
is guilty of a fraudulent concealment of the true quantity. Terrell v. 
Kirksey, 209 

6. The object being to impeach a note for fraud, because the maker was a 
man of imbecile intellect, impaired by long habits of intemperayce, a wit- 
ness cannot be asked, whether he was a man of strong or weak intellect, but 
the facts showing the grade of his intellect, should be proved. Nor cana 
witness be permitted to state, that he was well acquainted with the party, 
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FRAUD—contTiNueEp. 


and that such were his habits and mental incapacity, that he was very lia- 
able to be imposed on in any settlement he might undertake to make, es- 
pecially when under the influence of ardent spirits, which was almost al- 
ways thecase. Rembert and Hale, adm’rs, v. Brown, 360 

7. In acontroversy between a purchaser at execution sale of land, sold as the 
property of S, and a purchaser from W, to whom S had sold and conveyed 
the land, the declarations of W, while he held the title, are admissible to 
prove fraud in the conveyance from S to him. Reed v. Smith, 380 
8. It is not competent testimony to impeach a conveyance from S to W for 
fraud, that S proposed to others, to convey the property to them, to defraud 
his creditors, unless W had knowledge of such proposals, and the motive 
ofS in making them. Jb. 380 
9. A coroner having sold property under execution, and conveyed it to one 
Ezell, who at his instance became the purchaser, and afterwards convey- 
ed the property to him, which he subsequently leased and hired to the de- 
fendant in execution—Held, that upon a trial of the right, the same pro- 
perty being levied onas belonging to the defendant in execution, it was 
competent for the coroner, who was claimant, to adduce these facts in evi- 
dence to prove property in himself, and rebut the presumption of fraud.— 
Creagh v. Savage, 454 
10. Where property is sold at a public sale under execution, the subsequent 
possession by the defendant in execution, is not prima. facie evidence of 
fraud, when the same property is again levied on at the suit of another 
creditor. Jb. 454 
11. If, after an absolute sale of a slave, the possession remain with the ven- 
dor, the presumption of fraud, which the Jaw makes, is not repelled, or 
explained, by proof, that the vendee is a man of fortune, and the vendor, 
his brother, poor, and with a family dependant upon him. Mauldin & 
Terrell v. Mitchell, 814 


FRAUDS, STATUTE OF. 


1. A volnntary conveyance of land by a father to a child, he being indebted 
at the time, is void as against existing creditors, and may be sold by exe- 
cution at law against the father, notwithstanding the child, previous to the 
conveyance, had made improvements upon the land. High et al. v. 
Nelms, 350 

2. To prove the indebtedness of the grantor, at the time of the execution of 
the deed, his notes for the payment of money, due previous to that period, 
are admissible evidence. Ib. 350 

3. To render personal property liable to the debts of the person in possession, 
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FRAUDS, STATUTE OF—conrinuep. 


it is not necessary that the creditor should show an express contract, by 
which the debtor obtained the possession. If he holds the possession, for 
the time specified in the act, the property becomes liable for his debts, 
unless the loan, &c. is reduced to writing, and recorded as the statute di- 
rects. Gressett v. Agee & Dumas, 354 
4. The death of a person claiming property in the possession of another, will 
not prevent the operation of this clause of the statute of frauds, or have 
any influence in the computation of the time, necessary to subject it to the 
debts of the possessor, if the possession commenced during his life, with 
his knowledge. Jb. 355 
5. A fraudulent sale and conveyance of real property, is void as against the 
existing creditors of the grantor, and a sale under execution, and convey- 
ance to a creditor of the grantor, divests the title. A subsequent purchaser 
from the fraudulent grantee, will be postponed to the prior purchaser at 
the execution sale, though the fraudulent grantee was in possession at the 
time of the sale, and his vendee was a purchaser for value, and without 
notice of the fraud. Reed v. Smith, 380 
6. When the object and intent of a deed is to hinder and delay creditors, 
and both grantor and grantee participate in it, the deed is void as be- 
tween a creditor, and the fraudulent grantee, though there may be included 
in the deed a valid debt, due to an infant ward of the grantee. T'atum v. 
Hunter & Thomas, 557 
7. A written direction by O, to H & L, to let B have, on account of F, a 
hundred dollars worth of groceries, and “I will pay the same when I come 
to Pensacola, which will be shortly,” creates a direct liability on O to pay 
the debt, if the articles are furnished to B. Oliver v. Hire & Le Barron, 590 
8. A verbal promise by G, to pay debts due from the firm of G & G, andG 
& Co., of both of which he was a member, may be enforced against his 
representative, and is not within the statute of frauds. Files, use, &c. v. 
McLeod, ex’r, . 611 
9. A deed by a father, conveying slaves to a trustee for the benefit of his 
daughter, is not required by the statute of frauds to be recorded, as against 
the creditors of the husband. Hale et al. v. Stone, 803 


~ 


GAMING. 


1. An innocent holder of a security won at gaming, cannot recover of the 
indorser who lost it, though the indorsement was made before the security 
was lost, unless he was induced to take it, by the representations of the 
indorser. Ivey v. .Vicks, 564 
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GARNISHMENT AND GARNISHEE. 


1. When a transferee is summoned to contest with the plaintiff, the right to 
money in the hands of a garnishee, and fails to appear; or where the sum- 
mons is returned not found, the court may cause the default to be entered 
of record, and proceed as if nothing was claimed by the supposed trans- 
fer; but cannot direct an issue to be made up between the plaintiff and 
him, and upon a verdict for the plaintiff, render a judgment for costs 
against the transferee. Evans v. Norman, &c. 662 

2. When the garnishee by his answer, discloses, that there were two indor- 
sees of the note, upon which he is garnisheed, it is not sufficient to cite 
the last indorsee; both should be summoned to contest the plaintiff’s right, 
before a judgment can be rendered against the garnishee. Ib. 662 


GIFT. 


1. A delivery of a slave by the donor, to another person, for the benefit of 
infants, according to the provisions of a deed, completes the gift, and the 
right of the donor to dominion over the slave ceases. The subsequent 
possession by the donor, will not affect the right of the donees, they being 
incapable of assenting to it. Easley v. Dye, 158 

2. Ifagift of slaves, from a father, to his son, is perfect when made, or be- 
comes so subsequently, the fact that the slaves were placed under the con- 
trol of the overseer of the father, for a year, is of too equivocal import, to 
operate against the gift. Degraffenreid v. Thomas, 681 

3. When the donor, donee, and claimant, reside under the same roof, and de- 
rive their means of subsistance from the cultivation of the same soil, the 
fact that the donor controlled the labor of the slaves of the donee, cannot 
prejudice the right of the donee, if the gift was valid. Ib. 681 


GUARDIAN AND WARD. 


1. Guardians, who take a mortgage on property estimated to be worth $3,500, 
to secure a debt due their ward of about $2,000, and permit it to be sold 
at public sale for $540, are guilty of such negligence, as will make them 
responsible to their ward for the loss. McLean and wife v. Hosea & God- 
bold, 194 

2. In debt on a guardian’s bond assigning breaches, and replication, that the 
condition of the bond had been performed, the plaintiff must prove some of 
the breaches assigned. The mere production of the bond is not sufficient 
to cast the burthen of proof on the defendant. Howell v. Williamson, 419 

3. But when the plaintiff proves that the defendant received property, as 
guardian, he must then show that he has made a proper disposition of it. 
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Having been in possession, the law presumes a continuation of it, and 
thus fixes a prima facie liability to account for it. 1b. 419 
4.P C executed several notes payable to S, guardian of Mary H, with R C 
as his surety. RC married the ward, and became, and was declared a 
bankrupt. Suit being instituted on the notes against P C, by the assignee 
in bankruptcy of R C—Held, that as it did not appear that the notes ever 
passed from the guardian to the bankrupt, or that he had ever come to a 
final settlement with the guardian, or how the accounts stood between the 
guardian and his ward, as the ward herself could not have sued at law 
upon the notes, no such right passed to the assignee in bankruptcy of her 
husband. Chilton v. Cabiness, 447 
5. Whether a ward, after final settlement with the guardian, can sue at law 
in his own name, on notes payable to the guardian, without indorsement, 


quere. Ib. 447 
See Stocks and holders of, 2, 3. 


HOTCHPOT. 


1. That if the daughters sought a distributive share in the remainder of the 
estate of their father, who died intestate, they should bring the slaves in- 
to hotchpot, and that the value of the slaves at the time they were deliver- 
ed to them, was the amount to be brought into the estate. Wilks’s adm’r 
v. Greer et al. 437 

2. That the value of the children of the slaves, born after the death of the 
donor, and whilst the mother was inthe possession of the widow of donor, 
should also be brought into hotchpot with the mother, and their valuation 
should have reference to the time of their delivery to the daughters. 1b. 137 


HUSBAND AND WIFE. 


1. Property in the hands of a trustee, given to the wife for her sole and se- 
parate use, held by him at the request of the wife, cannot be subjected to 
the payment of the husband’s debts. Johnson § Co. v. Spaight, 27 

2. A gift to a trustee for the use of a married woman, does not create a se- 
parate estate in her to the property. To have that effect, it must appear 
from the conveyance itself, that it was the intention of the donor, or tes- 
tator, that the marital rights of the husband should not attach upon the 


property. Welch’s heirs v. Welch’s adm’r, 76 
3. A husband, after the death of his wife, is not entitled to her distributive 
share of an estate. Jb. 76 


4, An agreement entered into by the husband of one distributee, with the 
rest, that four slaves directed to be emancipated by the will of the testator, 
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should not be considered as assets of the estate, is not such an act of re- 
duction into possession, as would authorize the husband to receive his 
wife’s portion, as a distributee, after her death, of the slaves so attempted 
to be set free. Jb. 76 
5. A conveyance of slaves to a trustee, in trust, that he would permit the 
daughter of the grantor, a married woman, “to have the use and benefit 
of the labor, and services of the said slaves, and all the proceeds thereof, 
during her life, and at her death, shall convey the said negroes to the law- 


ful heirs of her body,” does not give her a separate estate in the slaves.— 
Hale et al. v. Stone, 803 


INDICTMENT. 


1, An allegation in an indictment, that an assault was made with an attempt 
to kill and murder, is not sufficient to authorize a conviction, as an attempt 
to'murder, is not equivalent to an intent to murder. State v. Marshall, 411 

2. Notwithstanding the statute in which the offence is described is printed 
attempt, instead of intent, yet as the true language of the act, as shown by 
the original enrolled bill, is an assault with “ intent” to murder, that must 
be considered as the true meaning of the printed statute. Jb. 411 


INDORSEMENT. 


1. When an indorsement is alledged, which the defendant fails to controvert 
by a sworn plea, if the signature of the defendant appears upon the note, 
which is averred to be an indorsement, the note must be allowed to go to 
the jury. Bragg v. .Vall, 619 

2, An indorser of a note, agreed in writing, on the back of the note, “I bind 
myself,and my representatives, not to take advantage of the statute, by 
which indorsers are relieved from liability after the first court, ensuing the 
maturity of the note.” Held, that the true interpretation of this contract, 
was, that the indorser dispensed with the bringing of suit, to the first court 
to which it might be brought, and with the prosecution of the maker to 
insolvency, as required by the statute of 1828, and that its terms could 
not be varied by parol proof. Foster v. Stafford, 714 


INDORSER AND INDORSEE. 


1. The omission by an indorsee, for nearly two years, to sue out an alias ex- 
ecution upon a judgment obtained by him against the maker, the sheriff 
having failed to return the original execution, in the absence of any ex- 
cuse for such neglect, discharges the indorser from liability. Bradford v. 
Bishop, 517 
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2. An indorser, who has assigned a note without recourse, which was made 
payable to him as the agent of the indorsee, for a debt due the indorsee, 
is a competent witness for the latter ina suit upon the note. Boyd v. 
Mclvor, 593 

3. When the garnishee by his answer, discloses, that there were two indor- 
sees of the note, upon which he is garnisheed, it is not sufficient to cite 
the last indorsee; both should be summoned to contest thé plaintiff’s 
right, before a judgment can be rendered against the garnishee. Evans 
v. Norman, &§c. 662 

4. A statement in an appeal case, brought against an indorser, which al- 
ledges, that F'. Schaefer, the payee, indorsed the note to the plaintiffs, that 
they sued the maker thereon, within thirty days after its maturity, reco- 
vered a judgment in that suit, on which a fieri facias was issued, and 
placed in the hands ofa constable of Talladega, (the county of the maker’s 
residence,) which has been returned no property found, is sufficient. 
Schaefer v. Adler and Brother, 723 

5. When the maker of a note, in the suit against him, yields to the jurisdic- 
tion, it is a waiver of any irregularity, which may exist, and the indorser 


of the note, when sued on his endorsement, cannot take advantage of it.— 
Ib. 723 


See Usury, 2. 
See Witness, 3. 


INFANT. 

1. A delivery of a slave by the donor, to another person, for the benefit of in- 
fants, according to the provisions of a deed, completes the gift, and the 
right of the donor to dominion over the slave ceases. The subsequent 
possession by the donor, will not affect the right of the donees, they being 
incapable of assenting to it. Easley v. Dye, 158 

2: A trustee cannot, by permitting the property of his cestui que trusts to be 
hired out by another, divest the title of the donees, or subject the property 
to the payment of his own debts, or those of a third person, the donees 
being infants. Jb. 158 


INJUNCTION. 

1. When the register issues an injunction, it should appear upon the face of 
the process, either by a recital of the fact, or by necessary inference, that 
it issued under proper authority. If an injunction is wanting in this par- 
ticular, it is nugatory, and obedience to it cannot be coerced. Governor 


v: Wiley et al. 172 
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2. Where process is inoperative as an injunction, the sureties of the register 
are not liable for any action had upon such process, upon the official bond 
of their principal. 16. 173 


INSOLVENT DEBTORS. 


1.It is a good plea in bar, to an action for the breach of a prison bounds 
bond, that previous to the breach assigned, or within sixty days after the 
execution of the bond, the prisoner surrendered himself to the sheriff, with 
the intention, bona fide of performing the condition of the bond, and dis- 
charging his sureties. Morrow & Nelson v. Parkman and Weaver, 769 
2. It is also a good plea, that the debtor continued a prisoner, within the pri- 
son bounds as established by law, according to the terms of his bond, until 
he was discharged by due course of law. Jb. 763 
3. The condition of a prison bounds bond—that the debtor will continue a 
prisoner, until discharged by due course of law—is in legal effect the 
same, as if it had set out alternatively the different modes, by a compli- 
ance with either of which, the bond should become void. It is therefore 
not a sufficient answer to a specific breach of such a condition, to plead 
generally a performance of the condition; but it should be specifically 
stated, how the condition had been performed. Jb. 769 
4. Tlie fact, that an insolvent debtor, who had been discharged from impris- 
onment, by making the oath required by law, had a short time previously 
thereto, made a fraudulent disposition of his property, cannot be given in 
evidence, to invalidate his discharge. Ib. 769 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. Where the declaration does not disclose that joint plaintiffs are man and 
wife, although the bill of exceptions is so entitled, such caption cannot be 
regarded as proof of the fact so recited. Strickland et al. v. Burns, 511 

2. Where the plaintiffs sue jointly, proof of a liability from the defendant, to 
one plaintiff alone, will be rejected, as it does not support the cause of 
action disclosed in the declaration. Ib. * $ll 


INTEREST. 


J. A note discounted by the bank, carries interest at the rate of eight per 
cent. per annum after its maturity. Kitchen. et al. v. B. Bank Mobile, 233 
2. An agreement entered into by the bank, to receive payment by instal- 
ments of twenty per cent. annually, but without consideration, has no ef- 
fect upon the rate of interest, whieh by law the note bears after maturity. 
Ib, BR 


110 
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LANDLORD AND TENANT. 








1. When lessees of rented premises hold over after the expiration of the time 
for which the premises were rented, the law implies a promise to pay at 
the same rate at which the tenant held the year previous; and a charge 
by the court, that the jury might infer that the tenant intended to hold for 
another year at the same rate, is erroneous. mes v. Schuesler & Don- 
nell, 600 

2. It is not permissible, in an action of trespass for taking corn, for the plain- 
tiff to prove, for the purpose of enhancing the damages, that in conse- 
quence of the trespass, he was compelled to work as a day laborer to pro- 


cure other corn. Sims v. Glazener, 695 
3. A tenant who sets up no title, cannot dispute the title of his landlord.— 
Ib. 695 
LIEN. 
]. The lien given to master builders, and mechanics, by the act of 1834, may 
be enforced in equity. Montandon & Co. v. Deas, 33 


2. The lien created by the statute, is not restricted to cases, where the party 
for whom the building was erected, owned the legal title tothe land; but 
extends to any interest, which the party could pass by mortgage. Jb. 33 

8. It is not necessary to the creation of the lien, that the land should be de- 
scribed in the building contract, upon which the building is to be erected. 
Ib. 33 

4, An agreement for a lease, executed in part, owned by the party contract- 
ing for the building, is sufficient to support the lien. And if the lease is 

mot executed until after the contract for the building is made, it will, 
when executed, relate to the time of the contract for the erection of the 
building. Jb. 33 

5. An extension of the time within which the building may be completed, and 
the making slight alterations in the manner of its execution, will not ab- 
rogate the contract or affect the lien, the parties in their settlement regard- 
ing the contract as binding. Jb. 33 

6. The execution of notes for the payment of the work, upon a settlement of 
the account, and extension of the time of payment, will not have the effect 
to avoid the lien, unless such was the intention of the parties. Jb. 33 

7. The lien of the builder, is paramount to the right of one, who took an as- 
signment of the lease, subsequent to the completion of the building, and 
the recording of the contract. Jb. 33 

8. It does not affect the lien of a vendor, for the purchase money of land, 
that he takes a note for its payment, which the vendee may discharge in 
leather. Plowman & McLean v. Riddle, 169 

9. The lien of a vendor, for the unpaid purchase money, is not lost by the 
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transfer of the note by which it is evidenced, as collateral security for the 
payment ofa debt. Jb. 169 
10. The lien in such a case, can only be asserted by the person who thus 
holds the instrument as collateral security, jointly with the vendor, and 
therefore, a bill filed by the vendor, for the use of the person who holds the 
note as collateral security, is insufficient. Jb. 169 
11. The omission of the sheriff to return an ancillary attachment which he 
had levied, until after the judgment was obtained, will not affect the lien 
of the plaintiff in attachment, he not being privy to, or consenting to the 
act of the sheriff. The return, when made, relates back to the time of the 
levy. Reed v. Perkins & Hopkins, 231 
12. M sold to Da lot of land, taking from him three notes for the payment of 
the purchase money; and executing to him a bond for title. T'wo of the 
notes being paid, and the other transferred by M to a third person, M 
conveyed the land by deed to D, who had previously sold it to J, and as- 
signed to him the bond for title. Held, first, that upon a bill by O, the 
holder of the unpaid note, to enforce the lien upon the land for the unpaid 
purchase money, M was not a necessary party. Second. the conveyance 
of the title by M, to D, did not discharge the equitable lien. Third, that 
as the title bond described the notes given for the purchase money, and 
was assigned to J before the last note was due, he was affected with no- 
tice of the lien. Fourth, that the equitable lien could be enforced against 
the land, though D was not shown to be insolvent. Owen v. Moore & 
Dobbins, 640 
13. An adwinistratrix, and co-distributee of an estate, having wasted, and 
misapplied a considerable portion of the assets, conveyed by deed, all her 
right, title, and interest in the estate, to her children, and co-distributees. 
A judgment creditor of the administratrix, filed his bill for an account and 
settlement of the estate, and praying that the deed be set aside, and the 
share of the administratrix in the estate be subjected to the payment of 
his judgment. Held, that inthe absence of fraud, the co-distributees, had 
under the deed, a prior lien on the share of the administratrix as distribu- 
tee, to the lien of the creditor. Brown v. Lang, adm’z, 719 


LIMITATIONS AND NON-CLAIM, STATUTES OF. 


1, When the bar created by the statute of limitations is not complete at the 
time a new statute of limitations is passed, changing the period of time 
necessary to create a bar, the unexpired term required by the old law, is 
not modified by the new, so as to give to both statutes a proportional opera- 
tion: but the time past is effaced, and the period provided by the new law 
is to govern, unless the repealing act, in terms, provides for the adjust- 
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ment of the limitation, with reference to the ‘time already past, and pro- 
vides the mode. Henry and wife et als. v. Thorpe et als. 103 
2. ‘When the plaintiff does not rely upon the statute of non claim as en an- 
ewer to the plea of set off, but merely takes issue on the plea, the present- 
ment of the claim relied on as a set off is not put in issue. Smith and 
‘Crawford, Ex’rs, v. Huie, adm’r, 201 
8. An administratrix ad colligendum, is not such a representative ef the es- 
tate as to require the presentation of a claim against the estate, within 
‘eighteen months after the grant of letters to her. Erwin, adm’r, v. The 


B. Bank at Mobile, 307 
4. The statute of limitations of six years, is nota bar as between the trustee 
and cestui que trusts, Pinkston v. Brewster, Solomon, & Co. 315 


8. ‘The institution of a suit against the administrator, and voluntary submis- 
sion to a non-suit, is not such a presentation of the claim to the adminis- 
trator as will take the case out of the statute of non-claim. Dilbone v. 
Moorer, adm’r, 426 

6. If the plaintiff suffers a non-suit, under the ruling of the court against his 
right to recover in the case as presented, or if the defendant defeats a re- 

‘covery, or vacates a judgment for reasons which are not fatal to the suc- 
cessful ‘prosecution of another action—quere, would not the first suit, if 
‘sufficiently descriptive of the claim, be regarded a good presentment ?— 
‘fb. 426 


‘MANDAMUS. 
> 
il. Ifthe circuit court, on a cause being remanded, refuse to permit addi- 
‘tional errors to be-assigned, such a refusal being discretionary, cannot be 
rassigned for error in this court, and if no such motion is made, there is no 
‘cause shown for issuing a mandamus to the inferior court. Adams and 
‘Knapp v. Horsefield, 223 
'2.' The revocation by the county court, of a license which had previously is 
-- sgued, is not‘a matter which ean be inquired of by writ of error. ‘Wheth- 
‘er, if the action of the court was efroneous, it might not be controlled by 


mandamus—quere, Exparte Tobias Berg, 516 


*MARRIAGE AND MARRIAGE SETTLEMENT. 


1. .A gift, or sale by a married woman, of her separate -estate, will.net, im- 
pair the title of the trustee in a court of law. The retention by one, for 
more than three years, of personal property under a-verbal loan, from a 
Married woman, of her separate estate, will not subject the property tothe 
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payment ofthe debts of the loanee, ina court of law. Puryear and Wal- 
lace v. Beard, Trustee, 121 
2, A deed executed by one, in contemplation of his marrage, by which cer- 
tain slaves are conveyed to trustees, and declaring the following trusts— 
1. That the trustees shall hold the slaves designated, to the use and be- 
hoof of the grantor during his life, and after the determination of that es- 
tate, to the use and behoof of the wife, “and her heirs,” 2. That the 
grantor, and “his assigns,” shall be permitted “to receive and take the 
profits to his own proper use, during his life, and from and after the de- 
cease of him, the said B. B., to the use and behoof of the said M. P., his 
aid intended wife, and her heirs and assigns forever.” 3. That upon the 
consummation of the marriage, the grantor, during his life, and his wife 
after his death, might hire out the slaves, reserving the profits to the‘lat- 
ter—Held, first, that Mrs. B., the wife, did not take a separate estate in 
the-slaves. Second, that the heirs of Mrs. B. could not take as purcha- 
#ers under the deed, because the limitation to them, as heirs generally, 
was too remote. Third, conceding that after the death of Mrs. B., the 
contingent remainder became operative in favor of her immediate heirs, 
the descendants of such heirs could not take, as that would be to.create 
an entail. Scott, &c. v. Abercrombie and others, 270 
%. A.deed made by the original grantor to his children, by which, reciting 
the marriage contract, he conveyed to them his interest in the slaves, did 
not enlarge the operation of the marriage contract. Jb. 270 
4, Upon the death of the grandmother of complainants, Mrs. B, whatever 
interest her children took under the marriage contract, became vested in 
them, and the marriage contract became powerless for the transmission of 
a further interest. The grand children not being able to take as purcha- 
sers, under the marriage contract, must come in as distributees, asserting 
a right against the personal representatives of the party, who left a trans- 
missible estate in the slaves. Jb. 970 
5. A deed, by which slaves are conveyed to one, in trust, “to receive the 
hire, labor, and services of the slaves, for the use, benefit, and behoof, of 
himself, his wife, and his present and future children, and shall not be re- 
quired to account to his wife, or children for the same,” does not vest in 
the trustee, such an interest, as can be sold for the payment of his debts. 
Lavender et al v. Lee, 688 
&. In such a case, if a creditor of the trustee causes the slaves to be sold, 
chancery has jurisdiction to prevent the trust, in favor of the wife and 
children from being defeated. Danrean, J., dissenting. Jb. 688 
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MORTGAGE. 


1. A bill of sale absolute on its face, may be shown by parol evidence to be 
a mortgage, or upon atrust. But when the answer denies that it was a 
mortgage, or executed upon a trust, and insists upon it as an nbsolute 
sale, the answer will prevail, unless overturned by clear and convincing 
proof. Chapman and wife v. Hughes et al. 219 


MORTGAGOR AND MORTGAGEE. 


1. The validity of a mortgage executed in Georgia, must be determined by 
the law of that State, and in the absence of proof, it will be presumed 
that the common law obtains there. Beall and Beall v. Williamson, 55 

2. The retention of possession by the mortgagor after the law day, is not 
conclusive evidence of fraud, but may be shown to be consistent with fair 
dealing. Ib, 55 

3. An intent on the part of the mortgagor and mortagee, to defeat the cre- 
ditors of the former, in the State of Georgia, will render the mortgage 
frandulent, as against creditors and purchasers from the mortgagor in this 
State. Jb. 55 

4. If a mortgagee uses the power his mortgage gives him over the mortga- 
gor, to obtain the equity of redemption, at less than its value, and for less 
than others would have given for it, a court of equity will hold the transac- 
tion to be still a mortgage, and permit the mortagor to redeem. Ex’rs of 
Goodman v. Adm’rs of Pledger, 114 

5. If the mortgagee, on the mortgage debt being tendered, refuses to de- 
liver the property, a slave, and he afterwards dies, it is the mortgagee’s 
loss. Ib. 114 

6. A mortgagee of slaves, with a power of sale to pay a debt due him, sold 
under the mortgage, and became himself the purchaser, and afterwards 
re-sold them at a profit: Held, that he was a trustee in the re-sale, for the 
mortgagor, who was entitled to the difference, between the first and se- 
cond sale. Cunningham's Adm’r v. Rogers. 147 

7. When a mortgagee brings detinue to recover chattels mortgaged for the 
payment of a debt, his right to recover cannot be defeated, but by showing 
payment of the entire debt. It is therefore error in the court, to permit 
evidence of the payment of a part of the debt, as that is an immaterial in- 
quiry. Morrison v. Judge et al. 182 

8. It is error for the court to direct the jury, that the slave mortgaged, shall 
be estimated at the amount of the mortgaged debt due atthetime. Jb, 182 

9. Guardians, who take a mortgage on property estimated to be worth $3,509, 
to secure a debt due their ward of about $2,000, and permit it to be sold 
at public sale for $540, are guilty of such negligence, as will make them 
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responsible to their ward for the loss. McLean and wife v. Hosea and 
Godbold, guardians, ? 194 
10. A mortgagee cannot, by a sale under execution at law, upona judgment 
obtained on the mortgage debt, extinguish the equity of redemption of 
the mortgagor, who may file his bill to redeem, though the possession has 
been recovered by action at law. Powell vy. Williams, 476 
11. In stating the account, the mortgagee should be charged with rent, only 
from the time he actually obtained the possession, and should not be 
charged with interest upon the rents from the end of the year in which 
they accrued. The rent should be first applied at the end of each year 
to extinguish the interest for that year, and the residue, if any, applied to 
the payment of the principal. Jb. 476 
12. The mortgagee having objected to the redemption, and ejected the mort- 
gagor from the possession, must not only account for rent, but for the 
damages recovered in the action at law, in the circuit and supreme courts, 
and should also account for what the mortgagor would have realized from 
the crop growing on the premises at the time of the ouster, deducting the 
probable cost of cultivation. Jb. 476 
13. M, executed a mortgage on several lots of land, in Mobile, to secure the 
payment of several promissory notes, due toS A. After the execution of 
the mortgage, M sold the lots to several persons, G being the purchaser 
of one. The mortgage, and notes, were assigned to Andrews & Brothers, 
and M making default, A & B filed their bill to foreclose, and made all 
the incumbrancers parties, except G. A decree was made for the sale of 
the mortgaged premises, and at the sale, the lot claimed by G, was sold 
for $1,400—E. L. Andrews, one of the firm of A & B, becoming the pur- 
chaser. The proceeds of this sale, discharged the mortgage debt, except 
about $200. EL A then brought ejectment against G, and recovered the 
lot claimed by hitn, and damages, which was affirmed on error to this 
court. G then filed his bill, and insisted on his right to redeem the land, 
by the payment of the smaller sum due on the mortgage. Held, that G 
was only entitled to relief, upon paying the sum due on the mortgage, and 
the price bid for the lot. Quere, had it been shown, that the lots sold for 
less than their value, would it not have been the duty of the court, to per- 
mit G, to redeem the entire property, on payment of the entire mortgage 


debt. Gliddon v. Andrews & Bros. 733 


NONSUIT. 


See Limitations and Non-claim, 6. 
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NOTICE. 


1. Notice to an agent, or counsel, employed by another person, in another 
business, at another time, will not be constructive notice to his principal, 
or client, employing him afterwards. Mundine v. Pitts’ adm’r et al. 84 

2. The registration of the sheriff’s deed, is notice to the subsequent pur- 
chaser. Reed v. Smith, 380 


NUDE PACT. 


}. A promise by a solicitor in chancery, to pay the costs of a suit instituted 
by him, without any consideration for such promise, is a nude pact, and 
cannot be enforced against him. Files, &c. v. McLeod, Ex'r, 611 


OATHS AND AFFIRMATIONS. 


1. An affidavit to the justice of a claim, made after the qualification of the 
administrator, is not irregular, though it be previous to the recognition by 
the orphans’ court of the declaration of insolvency. P.& M Bank of Mo- 
bile v. Smith, 416 

2. An agent of the claimant may make the affidavit. J. 416 

3. If an exception is sustained to an affidavit, the court should permit the 
party to perfect the verification, if the proceedings for the adjustment of 
the estate are still infieri. Ib. 416 

4. The affidavit required by law to be made of the justice of a claim,against 
an insolvent estate, may, if required, be made at the time of making the 
final settlement. Bloodgood v. Smith, adm’r, 423 

5. An oath required by statute to be made, in reference to any legal contro- 
versy, pending in any court of record, may be taken before a justice of 
the peace, unless the act requiring the affidavit to be made, directs it to 
be made before another officer. 1b. 423 


ORPHANS’ COURT. 


1. The orphans’ court has no power to direct the representatives of a decéas- 
ed vendor to make title to land, unless the deceased, by an agreement un- 
der seal, had promised to do so. Griggs v. Woodruff et al. 9 

2, The court may in its discretion, permit, an affidavit to be filed of the jus- 
tice of a claim against an insolvent estate, after the day appointed for the 
examination of the claims, if a decree has not been rendered, directing 
distribution among the creditors. Lapsley and Norris Adm’rs, v. Goldsby, 73 

3. The indorsement on the claims, of the word “rejected,” with the under- 
standing that no entry of the faets should be placed on thé mitnités df the 
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court, was not such a final adjudication upon the claims, as would fore- 
close all further action in the matter. Jb. 73 
4, A claim against an insolvent estate is sufficiently filed, if presented to the 
clerk for the purpose, though he omits to file it. Rutherford’s adm’rs v. 
B. Bank at Mobile, 92 
5. It is not necessary to file the note, or bond, or other evidence of a claim 
against an insolvent estate, but a copy, or substantial statement of the 
claim will be sufficient. Jb. 92 
6. It is not necessary that the affidavit which the statute authorizes the ad- 
ministrator to require, should be made when the claim is filed; it will be 
sufficient if made at the time of the finalsettlement. Jb. 92 
7. When the creditor has filed a claim against an insolvent estate of a sure- 
ty, if whilst the claim is pending, the debt is paid by a co-surety, the judg- 
ment of the creditor on his claim, would not be for the whole amount, but 
would be reduced to the amount which the surety who had paid the debt 
would have the right to demand for contribution; the creditor being per- 
mitted to obtain the judgment, for the benefit of the co-surety. Jb. 93 
8. When an estate is in process of settlement in the orphans’ court, a court 
of chancery will not take jurisdiction, and distribute the estate, upon a 
bill filed for an entirely different purpose. Scott, &c. v. Abercrombie, 270 
9. When a cause is transferred from the orphans’ to the chancery court, the 
chancellor takes it in the condition in which he finds it, applies to it the 
law applicable to the settlement in the orphans’ court, but proceeds ac- 
cording tothe practice of his own court. Hall, adm’r, v. The Heirs of 
Wilson, 295 
10. Proceedings had before the judge of the orphans’ court, are not void, be- 
cause of his relationship to one of the parties, no objection having been 
made to his sitting on the case for that cause, and the transfer to the court 
of chancery being ordered by the judge himself. 1b. | 295 
11. When complainants claim as heirs at law, if their title is put in issue, no 
decree can be rendered but on proof of the fact. It does not vary the 
case that they commenced proceedings in the orphans’ court, which was 
afterwards transferred to the chancery court, it not appearing from the re- 
cord, that any such proof was there made. The fact that the orphans’ 
court, upon the failure of the administrator to appear, stated an account 
against him in his absence, is not evidence of a waiver on his part to the 
proof being made. Ib. 295 
12. A petition by an administrator for the sale of land of his intestate, which 
states, that “ A R C, the wife of N BC, is the sole child and heir at law 
of W B, deceased, and that she resides,” &c. is insufficient to authorize 
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the orphans’ court to decree a sale of the land, as it does not specify the 
ages of the heir at law, and her husband; and the insertion in the decree 
of the court, that the parties are of full age, will not cure the defect. Cloud 


and wife v. Barton, Adm’r, 347 
13. The failure of the parties to appear in obedience to the citation, will not 
cure the defect. Ib. 347 


14. An affidavit to the justice of a claim, made after the qualification of the 
administrator, is not irregular, though it be previous to the recognition by 
the orphans’ court of the declaration of insolvency. P.& M Bank of Mo- 
bile v. Smith, 416 

15. An agent of the claimant may make the affidavit. Jb. 416 

16. If an exception is sustained to an affidavit, the court should permit the 
party to perfect the verification, if the proceedings for the adjustment of 
the estate are still in fier. Ib. 416 

17. The affidavit required by law to be made of the justice of a claim, against 
an insolvent estate, may, if required, be made at the time of making the 
final settlement. Bloodgood v. Smith, adm’r, 423 

18. An oath required by statute to be made, in reference to any legal contro- 
versy, pending in any court of record, may be taken before a justice of 
the peace, unless the act requiring the affidavit to be made, directs it to 
be made before another officer. Jb. : 423 

19. The statute prohibiting the prosecution of a wnt of error, after three years 
from the rendition of a final judgment, applies to final decrees of the or- 
phans’ court. Bohannan v. Watts and Watts, Ex’rs, 574 

20. A decree of the orphans’ court, settling an estate, and adjudging to the 
distributees their respective shares, cannot be vacated, or satisfied, nine 
months after it is made, either upon proof that the plaintiff had released 
previous to the trial of the cause, or that the demand had been satisfied 
previous to the trial, and there had been a neglect, or failure to make 
defence. Slatter and wife v. Glover, adm’r, 648 

See Bonds Official, 1. 


PARTNERS AND PARTNERSHIP. 


1. When one partner, without the knowledge of the other, borrows money at 
usurious interest, and executes a note in the name of the firm, and after- 
wards pays the usurious interest, and the other partner, ignorant of the 
payment of the usury, executes his own note in lieu of the other, he can- 
not, when sued upon it, set up as a defence, the payment of usury by his 
partner. Jones v. Jackson, 186 

2. A contract between D & C, and E, by which the former were to furnish 
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the latter goods at cost, to hawk and peddle, adding seven per cent. at 
such time as E might require, E to furnish a wagon, and to devote his 
whole time to peddling the goods, the expense of the license, traveling ex- 
penses, &c. to be deducted from the amount of the sales, and the balance, 
or profits to be divided, two-fifths to E, and three-fifths to D & C. The 
goods and merchandize, as well as the notes received on the sale of the 
goods, to be at the risk of the parties, in the proportion of two-fifths to E, 
and three-fifths to D & C, makes the parties, as between themselves, 
partners. Emanuel v. Draughn & Crane, 303 


PAYMENT. 


1, When a creditor who has received a note as collateral security, transfers 
it to another, he must be understood to have elected that mode of pay- 
ment, and to have made the security a substitute for the debt. Cocke v. 
Chaney, Adm’r, 65 

2. The statute authorizing a party who had sued out execution within a 
year and a day, which had been returned not satisfied, to sue out an alias 
at any time within ten years from the return of the original fi. fa , does not 
create a presumption of payment, and cast the burthen of proving it had 
not been paid on the plaintiff, in a proceeding to revive the judgment by 
sci. fa., or in an action of debt. Collins, Adm’r, v. Boyd, 505 

3. A credit entered on a note, in the hand-writing of the payee, is not evi- 
dence, without further proof of payment, so as to relieve the note from the 
influence of the statute of limitations. Walker and Stone v. Wykoff and 
Ferguson, 560 

4, An account of the payees against the makers of the note, for the same 
amount as the credit on the note, and receipted by the makers, bearing 
the same date with the date of the credit, will not authorize the inference 
that they refer to the same transaction, without some proof connecting 
them with each other. Jb. 560 


PLANTERS’ & MERCHANTS’ BANK, AND STATUTE IN, RELA- 
TION TO. 


i, The Planters and Merchants’ Bank had no power, after the judgment of 
the circuit court declaring its charter forfeited, to make a contract, ex- 
cept so far as it was authorized to act by the statute providing for the as- 
certainment of the fact, whether its charter was forfeited or not. Salt- 
marsh v. The P. & M. Bank, 668 

2. This statute authorizes the bank to exert all the powers conferred by the 
charter, for the purpose of collecting its debts, but it had no power to dis- 
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count, or purchase a bill of exchange, as a business transaction ; an aver- 
ment therefore, in a plea, that the bill sued upon was acquired by the 
bank by discounting it, is sufficient prima facie to show the transaction 
was unauthorized. Jb. 668 
3. H being indebted to the bank, and in failing circumstances, to secure the 
debt, the bank received from W, a bill of exchange—Held, that though 
this was done without the consent of H, it was authorized by the statute, 
if the object was to secure a debt, otherwise bad, or doubtful; but that 
the bank could not engage in traffic upon its assets, by purchasing bills, by 
discount, for profit. Jb. 668 


PLEADING. 


1. A count in an action on the case against a sheriff, for refusing to permit 
one whose property was attached to replevy it, is sufficient, if it alledge a 
tender to the sheriff, of a bond executed by himself with a good and suffi- 
cient sureties, conforming to the requirements of the statute, and a refu- 
-sal to accept it. Chenault v. Walker, 151 

2. An action will lie for the breach of a contract, by which a debtor, against 
whom his creditor was about to institute legal proceedings to recover a 
debt secured by two notes, agreed, that in consideration the creditor 
would forbear to institute legal proceedings, to subject a slave of the 
debtor, to the payment of the debt, he would have the slave forcoming at 
a time and place agreed on, if he did not pay the debt. It is not necessary 
to aver, that the creditor could have levied an execution, or attachment on 
the slave, if he had been produced, as the law implies damage from the 
breach of the contract. Warnock & Hughes v. Smith, 156 

3. In proceeding on penal bonds, the plaintiff may declare for the penalty, 
or under the act of 1824, may set out the condition, either in whole or in 
part, and assign one, or more breaches; or if the defendant does not by 
his plga tender an issue, he may assign breaches in his replication ; and 
after judgment by default, or on demurrer, for the plaintiff, he may sug- 
gest them on the roll. If the declaration be substantially defective, in the 
assignment of breaches, the plaintiff cannot strike them out after demur- 
rer. Govenor, use §c. v. Wiley et al. 172 

4. Where the declaration on a penal bond, contains a count on the penalty, 
and another setting out the condition, and assigning breaches, a replica- 
tion, which assigns different breaches from those previously assigned, will 
be supported, as it respects the count on ths penalty. Jb. 272 

5. A breach, that the register in chancery issued an injunction, to restrain 
the collection of a fiert facias, without an authority for that purpose, and 
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that the plaintiff, in consequence thereof, was unable to obtain satisfaction 
of his judgment, is well assigned. Jb. 172 
6. An allegation in the declaration, that the note sued on was payable to 
Billups Gayle, cashier, or bearer, in consideration whereof the defendant 
promised to pay the plaintiff, &c., is sufficient upon demurrer, to show that 
the bank was entitled to maintain the action, under the statute. Erwin, 
adn’x,v. The B. Bank at Mobile, 307 
7.It is a good plea in bar, to an action for the breach of a prison bounds 
bond, that previous to the breach assigned, or within sixty days after the 
execution of the bond, the prisoner surrendered himself to the sheriff, with 
the intention, bona fide of performing the condition of the bond, and dis- 
charging his sureties. Morrow &§ Nelson v. Parkman and Weaver, 769 
8. It is also a good plea, that the debtor continued a prisoner, within the pri- 
son bounds as established by law, according to the terms of his bond, until 
he was discharged by due course of law. Jb. 769 
9, The condition of a prison bounds bond—that the debtor will continue a 
prisoner, until discharged by due course of law—is in legal effect the 
same, as if it had set out alternatively the different modes, by a compli- 
ance with either of which, the bond should become void. It is therefore 
not a sufficient answer to a specific breach of such a condition, to plead 
generally a performance of the condition; but it should be specifically 
stated, how the condition had been performed. Jb. 769 


PRACTICE IN CHANCERY. 


1, A refunding bond is not necessary when a non-resident defendant is re- 
presented by a trustee, a defendant to the bill, and a resident of the State. 
Montandon & Co. v. Deas, 33 

2. A supplemental bill, when properly filed, 1s to be considered as part of 
the original bill, and if upon the whole bill the complainant is entitled to 
relief, it must be decreed him. Cunningham’s adm’r v. Rogers, 147 

3. A bill of sale absolute on its face, may be shown by parol evidence to be 
a mortgage, or upon a trust. But when the answer denies that it was a 
mortgage, or executed upon a trust, and insists upon it as an absolute 
sale, the answer will prevail, unless overturned by clear and convincing 
proof. Chapman and wife v. Hughes et al. 218 

4. In a bill filed to obtain dower, the answer, when responsive to the bill, 
will prevail, unless countervailed by proof, as in any other case. Ed- 
mondson v. Montague, 370 

5. A bill in chancery, which discloses that the defendant is a resident of a 
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count, or purchase a bill of exchange, as a business transaction ; an aver- 
ment therefore, in a plea, that the bill sued upon was acquired by the 
bank by discounting it, is sufficient prima facie to show the transaction 
was unauthorized. Jb. 668 
3. H being indebted to the bank, and in failing circumstances, to secure the 
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2. An action will lie for the breach of a contract, by which a debtor, against 
whom his creditor was about to institute legal proceedings to recover a 
debt secured by two notes, agreed, that in consideration the creditor 
would forbear to institute legal proceedings, to subject a slave of the 
debtor, to the payment of the debt, he would have the slave forcoming at 
a time and place agreed on, if he did not pay the debt. It is not necessary 
to aver, that the creditor could have levied an execution, or attachment on 
the slave, if he had been produced, as the law implies damage from the 
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part, and assign one, or more breaches; or if the defendant does not by 
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gest them on the roll. If the declaration be substantially defective, in the 
assignment of breaches, the plaintiff cannot strike them out after demur- 
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that the plaintiff, in consequence thereof, was unable to obtain satisfaction 
of his judgment, is well assigned. Jb. 172 
6. An allegation in the declaration, that the note sued on was payable to 
Billups Gayle, cashier, or bearer, in consideration whereof the defendant 
promised to pay the plaintiff, &c., is sufficient upon demurrer, to show that 
the bank was entitled to maintain the action, under the statute. Erwin, 
adn’x,v. The B. Bank at Mobile, 307 
7.It is a good plea in bar, to an action for the breach of a prison bounds 
bond, that previous to the breach assigned, or within sixty days after the 
execution of the bond, the prisoner surrendered himself to the sheriff, with 
the intention, bona fide of performing the condition of the bond, and dis- 
charging his sureties. Morrow § Nelson v. Parkman and Weaver, 769 
8. It is also a good plea, that the debtor continued a prisoner, within the pri- 
son bounds as established by law, according to the terms of his bond, until 
he was discharged by due course of law. Jb. 769 
9. The condition of a prison bounds bond—that the debtor will continue a 
prisoner, until discharged by due course of law—is in legal effect the 
same, as if it had set out alternatively the different modes, by a compli- 
ance with either of which, the bond should become void. It is therefore 
not a sufficient answer to a specific breach of such a condition, to plead 
generally a performance of the condition; but it should be specifically 
stated, how the condition had been performed. Jb. 769 


PRACTICE IN CHANCERY. 


1, A refunding bond is not necessary when a non-resident defendant is re- 
presented by a trustee, a defendant to the bill, and a resident of the State. 
Montandon & Co. v. Deas, 33 

2. A supplemental bill, when properly filed, is to be considered as part of 
the original bill, and if upon the whole bill the complainant is entitled to 
relief, it must be decreed him. Cunningham’s adm’r v. Rogers, 147 

3. A bill of sale absolute on its face, may be shown by parol evidence to be 
a mortgage, or upon a trust. But when the answer denies that it was a 
mortgage, or executed upon a trust, and insists upon it as an absolute 
sale, the answer will prevail, unless overturned by clear and convincing 
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4. In a bill filed to obtain dower, the answer, when responsive to the bill, 
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mondson v. Montague, 370 
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different county from that in which the bill is filed, may be dismissed on 
motion. Porter v. Worthington, 584 
6. It iscompetent to make the objection at the trial, that the record of a judg- 
ment is not established. If the objection was, that there was a defect in 
the exemplification, it should be made while the testimony is being de- 
veloped. Lyon v. Bolling, 754 
7> Error of judgment, or mistake of counsel, as to the pertinency, or force 
of evidence, furnishes no ground for a re-hearinginchancery. Whether 
this court can review the decision of the chancellor in refusing a re-hear- 


ing, quere. Ib. 754 
PRACTICE AT LAW. 


1. When an issue has been tried in a superior court, ascertaining that a will 
was duly executed, and an order is made, directing the probate court “to 
take the probate of said will, and register the same,” it is competent for 
the probate court to receive the record of the trial in the superior court as 
conclusive evidence of the validity of the will. Puryear and Wallace v. 
Beard, Trustee, 121 

2. The probate of a will, in one State, will be admitted in the courts of an- 
other, without proof of the statute which gives the foreign court jurisdic- 

! tion, upon the proceedings being authenticated pursuant to the act of Con- 
gress. Ib. 121 

3. When the plaintiff does not rely upon the statute of non claim as an an- 
swer to the plea of set off, but merely takes issue on the plea, the present- 
ment of the claim relied on as a set off is not put in issue. Smith and 
Crawford, Ex’rs, v. Huie, adm’r, 201 

4. In debt on a guardian’s bond assigning breaches, and a replication that 
the condition of the bond has been performed, the plaintiff must prove some 
of the breaches assigned. The mere production of the bond is not suffi- 
cient to cast the burthen of proof on the defendant. Howell v. William- 
son, Ex’r, 419 

5. But when the plaintiff proves that the defendant received property, as 
guardian, he must then show that he has made a proper disposition of it. 
Having been in possession, the law presumes a continuation of it, and 
thus fixes a prima facie liability to account for it. 1b. 419 

4, A return made by the sheriff on an execution which issued in favor of 
the bank, “settled in bank,” may be set aside on motion, upon proof that 
the return is false, and the judgment unsatisfied, and leave given to issue 
another execution. McMichael et al. v. B. Bank at Montgomery, 496 
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7. The general issue, or other plea in bar, admits the character in which the 
plaintiff sues. Strickland et al. v. Burns, 5h 
8, The re-examination of a witness is a matter within the discretion of the 
primary court, and cannot be reviewed by an appellate court. Gayle v. 
Bishop, 552 
9, To authorize a judgment of non pros, in a case carried by appeal from a 
justice’s court, it should appear, that the notice of the appeal, required by 
the statute, has been served, or that the judgment was rendered at a term 
subsequent to the term, to which the appeal is taken. Wyatt v. Avery, 586 
10. When an indorsement is alledged, which the defendant fails to controvert 
by a sworn plea, if the signature of the defendant appears upon the note, 
which is averred to be an indorsement, the note must be allowed to go to 
the jury. Bragg v. Nall, 619 
11. The practice of admitting all the evidence adduced, and then instructing 
the jury as to its effect, pointing out, and distinguishing, the legal, from 


the illegal, is irregular. Degraffenreid v. Thomas, 681 
12. Evidence pertinent to the issue, cannot be rejected by the court; it must 
be left to the jury to determine its bearing. Sims v. Glazener, 695 


13. An agreement found in the record, signed by the counsel in the case, 
will, after an appearance and trial in the court below, be presumed to have 
been proved to have been executed by them—otherwise, if the judgment 
is by default. Moore v. Briggs, 700 

14. After an issue upon the trial of the right of property, is made up, and sub- 
mitted to a jury, it is not the imperative duty of the court to dismiss the 
suit, because it is proved that the claimant is a married woman. The 
claimant might have moved the court, to set aside the verdict and dismiss 
the claim, but if the verdict is permitted to stand, a judgment for costs 
follows as an incident. Whether she could not be relieved from the 
judgment for costs, by a writ of error coram vobis, quere. McPhail v. 
Mosely & Carson, 441 

15. No petition for a supersedeas is necessary, previous to a motion to quash 
an execution, in the same court from which it issued ; but the motion may 
be submitted ore tenus, in term time. Phillips & Hudson v. Brazeal, 746 


PRINCIPAL AND AGENT. 


1. An agent who has made a contract for the sale of land, and is to be al- 
lowed a commission upon the sale, is not a competent witness for his ven- 
dor, in a suit by the vendee to rescind the contract, for fraudulent repre- 
sentations made by the agent at the time of the sale. Griggs v. Wood- 
ruff et al. 9 
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2. Notice to an agent, or counsel, employed by another person, in another 
business, at another time, will not be constructive notice to his principal, 
or client, employing him afterwards. .Mundine v. Pitts’ adm’r et al. 84 

3. A slave may be anagent. The Governor v. Daily, 469 

4. Where one is the agent of another to collect two promissory notes, and 
disposes of them to his own use, one in the purchase of land, and the other 
of personal property, the land, and other property, may be regarded in his 
hands as money, and assumpsit maintained for it. Strickland et al v. 
Burns. 511 


PRINCIPAL AND SURETY. 


]. A direction by the creditor, to suspend proceedings upon an execution a- 
gainst the principal debtor, until further orders, no levy having been made, 
and there being no consideration for the delay, does not release a surety. 
Hetherington v. B. Bank at Mobile, 68 

2. When the creditor has filed a claim against an insolvent estate of a sure- 
ty, if whilst'the claim is pending, the debt is paid by a co-surety, the judg- 
ment of the creditor on his claim, would not be for the whole amount, but 
would be reduced to the amount which the surety who had paid the debt, 
would have the right to demand for contribution ; the creditor being per- 
mitted to obtain the judgment, for the benefit of the co-surety. Ruther- 

ford’s Adm’rs v. Br. Bank at Mobile. 93 

3. A surety who discharges a judgment rendered against him and his prin- 
cipal, is a simple contract creditor of the principal, and unless aided by 
the act of 5th February, 1846, cannot go into chancery to subject to the 
satisfaction of his demand, real estate, which he alledges the principal 
fraudulently conveyed, notwithstanding the principal debtor has removed 
to another state. Sanders & McLaughlin v. Watson et al. 198 

4, One who is indemnified by another, to be the surety of a third person, 
cannot recover from his indemnitor, if there is nothing due at the time he 
discharges the debt, and he is‘notified not to pay. Smith v. McGehee, 404 

5. When a surety proves that he has paid money for his principal, he is en- 
titled to recover without proving a demand; and in the absence of proof 
to the contrary, the presumption will arise, that the payment so made, is 
all for which the surety is responsible for the principal. Collins, adm’r, v. 
Boyd, . 505 


PROCESS AND SERVICE OF. 


1. When process is in the hands of the coroner, commanding him to seize 
property in the hands of the sheriff, which is regular on its face, the latter 
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need not look behind it, to inquire whether the pre-requisite steps have 
been taken, nor whether the coroner was duly authorized to act. The 
Governor v. Gibson, 327 
2. When a sheriff has indorsed a levy on property, which is afterwards taken 
from him by a writ, it is proper he should state the fact in his return; but 
his omission to do so, will not preclude him from proving the fact by evi- 
dence aliunde. Ib. 327 


RECORD AND JUDGMENT ROLL. 


1. Before the completion of the fina] record, an exemplification of a bill in 
chancery, may be offered iu evidence, in all cases where the original 
would be evidence. And when the bill is the only part of the record, 
which could have any bearing upon the case, the rest of the record need 
not be produced. Smith v. McGehee. 404 

2. Judgments, and the proceedings in the causes in which they were render- 
ed, can only be proved by the production of the record itself, or by a cer- 
tified or examined copy, by the clerk of the court. They are not suffi- 
ciently verified by the oath of a witness, that he was at one time clerk of 
the court, and that certain papers exhibited to him as records of the court, 
were issued and filed by him, when he was clerk of the court, and are in 
his hand-writing, and that of his deputies, and he believes they are the 
records of the court; and of another witness, that he received the records 
from the clerk of the court, as the records of the suits to which they relate. 


Lyon v, Bolling et al. 753 
3. If records are lost, or destroyed, copies may be substituted, or, perhaps, 
the substance might be proved. Jb. 753 


4. It is competent to make the objection at the trial, that the record of'a judg- 
ment is not established. If the objection was, that there was a defect in 
the exemplification, it should be made while the testimony is being de- 
veloped. Lyon v. Bolling, 754 


RELEASE. 


1. A technical release, to make an interested witness competent, must be 
under seal. T'he Governor v. Daily, 469 


RIGHT OF PROPERTY, TRIAL OF. 


1. Upon the trial of right of property, the plaintiff may show, when the debt 
upon which his judgment is founded, originated. Where the debt was 
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created by a discount in bank, the bank may show, the discount of the 
original note, and the various renewals down to the last note. Taylor v- 


The B. Bank at Huntsville, 633 
2. An admission of indebtedness, is not evidence against another creditor, 
whose debt existed at the time the admission was made. Jb. 633 


3. A surety to a bond for the trial of the right of property, may be rendered 
a competent witness for his principal, by the substitution of another 
surety; and the refusal of the court to permit this to be done, may be re- 
vised onerror. Taylor v. The Branck Bank at Huntsville, 633 

4. Evidence which merely shows that the judgment is voidable at the elec- 
tion of the defendant, or that the plaintiff has an additional remedy, cannot 
be adduced by the claimant, on a trial of the right of property. He can- 
not therefore show, that the defendant in execution was a surety merely; 
that a judgment was first obtained against the principal debtor, who had 
ample property to satisfy it, and that the sheriff failed to return the execu- 
tidns, &c. Ib. 633 

5. After an issue upon thetrial of the right of property, is made up, and sub- 
mitted to a jury, it is not the imperative duty of the court to dismiss the 
suit, because it is proved that the claimant is a married woman. The 
claimant might have moved the court, to set aside the verdict and dismiss 
the claim, but if the verdict is permitted to stand, a judgment for costs 
follows as an incident. Whether she could not be relieved from the 
judgment for costs, by a writ of error coram vobis, quere. McPhail v. 

~ Mosely & Carson, 740 

See Fraud, 9, 10. 


ROADS, AND OVERSEERS OF. 


1. Non-residents, or mere sojourners, cannot be required to act as overseers 
on public roads. Spann v. The State, 588 
2. One notified of his appointment-as an overseer of a public road, and who 
has a valid excuse for not serving as such, must make it by affidavit, with- 
in ten days after receiving notice, in the mode pointed out by the statute, 
and cannot make it inany other way. Jb. 588 


‘ 


SALES UNDER JUDICIAL PROCESS. 


1. The doctrine of adverse possession does not apply to judicial sales. High 
et al v. Nelms, 350 
2, Where property is sold at public sale under execution, the subsequent 
possession by the defendant in execution, is not prima facie evidence of 
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fraud, when the same property is again levied on at the suit of another 
creditor. Creagh v. Savage. 454 
3. A mortgagee cannot, by a sale under execution at law, upon a judgment 
obtained on the mortgage debt, extinguish the equity of redemption of 
the mortgagor, who may file his bill to redeem, though the possession has 
been recovered by action at law. Powell v. Williams. 476 


SAMPLING COTTON. 


a7 
1. The statute forbidding the employment of slaves, or free persons of color, 


in sampling cotton, applies to those cases only, where the person employ- 
ing the slave, or free person of color, is not the owner of the cotton.— 
Wragg v. The State, 492 
2. The employment of a slave, or free person of color, to perform the manual 
labor of drawing the sample from the bale, and carrying it to an office, 
under the superintendence and control of a white man, is not a violation 
of the act. Ib. 492 


SCIRE FACIAS. 


1, A judgment creditor may in all cases, where an estate has not been de- 
clared insolvent, and the personal representatives have failed to apply for 
leave to sell the real estate, obtain satisfaction of his judgment by scire 
facias under the statute. Ogden & Ellison et al. v. Smith and Raymond, 428 

2. The proceeding by scire facias will not lie against a devisee of the land, 


unless the devisee is also the heir at law. Jb. 428 
3. A demurrer to a plea to a scire facias, will reach the sci. fa. if that is de- 

fective. Ib °* 428 
4. In a scire facias to have execution against land descended, the land sought 

to be subjected must be described. Ib. 428 
SEDUCTION. 


1. An action on the case, for the seduction of a daughter, cannot.be main- 
tained upon the relation of parent, and child, but only on the relation of 
master and servant. Roberts v. Connelly, 235 

2. This relation is sufficiently established, if it appear, that the parent, at the 
time of the seduction, had the right to control the services of the daugh- 
ter. Ib. 235 

3. A daughter, at the age of eight or nine years, left the residence of her 
mother, at the suggestion of friends, because the mother was a common 
prostitute, and went to reside in the family of the defendant, where she 
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SEDUCTION—continvEb. 


continued until she was seventeen, or eighteen years of age, when she 
was seduced by him, left the State with him, and went to Louisiana, 
where she was delivered ofa child. From the time she left her mother’s 
house, there was no intercourse between the mother and daughter, and 
the mother continued, and now is a prostitute. Held, that the mother 
could not maintain an action, Jb. 235 


SET-OFF. 


s 
1. A demand for the value of corn delivered, may be pleaded as an off-set, 
though the price of the corn had not been agreed on. Smith and Craw- 
ford v. Huie, 201 
2. An attorney’s fee for services rendered, is a good set-off, though the 
amount of the fee had not been liquidated, between the attorney and his 
client. Briggs v. Moore, 433 


SHERIFF, MARSHAL, AND THEIR SURETIES. 


1. A payment and satisfaction of an execution, by the sheriff, is a discharge 
of the judgment, and no execution can afterwards rightfully issue upon it, 
for his re-imbursement. Crutchfield v. Haynes, Houston, et al. 49 

2. If the bond tendered did not conform to the statute, it was the duty of the 
sheriff to perfect it, as he is allowed a fee for taking it. Chenault v. 
Walker, 151 

3. The bank marshal, under the act of 1841, is clothed with all the powers of 
a sheriff, and in the execution of process, must observe the same rules as 
are prescribed by law tosheriffs. Br. Bank at Mobile v. Darrington, 192 

4. When the sureties of a sheriff discharge a judgment obtained against 
them by the plaintiff in execution, they are subrogated to all the rights of 
the plaintiff, both against the sheriff and the defendant in execution.— 
Saint v. Ledyard & Co. 244 

5. A direction by the plaintiffs to their attorney, on receiving payment from 
the sureties of the sheriff, to deliver to them the papers in the cause, is an 
authority to make such use of them as is necessary to make their claim 
against the sheriff effectual. Ib. 244 

6. A judgment, on a motion by the sureties of the sheriff, to quash the return 
of satisfaction, made by him on an execution, of which the defendant in 
execution had notice, is conclusive upon the defendant in execution, as 
long as it remains in force. 1b. 244 

7. A sheriff who levies a fi. fa. on personal property, may be sued in detinue 
by one who claims a legal right to it, and the action may be prosecuted in 
the ordinary mode, or under the statute. Governor v. Gibson, 326 


— 
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8. A sheriff, when sued in detinue, for property on which he has levied, can- 
not be required to execute a replevy bond; it is sufficient if he give the 
party at whose instance he levied, notice, and call on him for indemnity. 
But such notice is not essential to his defence; it is sufficient that the 
property was taken from him under a writ regularly issued. Jb, 326 

9. When process is in the hands of the coroner, commanding him to seize 
property in the hands of the sheriff, which is regular on its face, the latter 
need not look behind it, to inquire whether the pre-requisite steps have 
been taken, nor whether the coroner was duly authorized to act. Ib. 327 

10. Sureties of a sheriff are not liable for a conversion of property by him 
two years before the bond was executed. Ib. 327 

11. When a sheriff has indorsed a levy on property, which is afterwards ta- 
ken from him by a writ, it is proper he should state the fact in his return ; 
but his omission to do so, will not preclude him from proving the fact by 
evidence aliunde. Ib. 327 

12. A sheriff cannot delegate to another the power to appoint a deputy for 
him. Perkins & Hopkins v. Reed, 536 

13. The sheriff cannot ratify the illegal act of one assuming to act as his de- 
duty, and making a levy in his name without authority. Jb. 536 

14. A return of a sheriff to an execution, that he had levied on and sold cer- 
tain land to T, for $492, as the highest bidder, adding, “ the purchaser 
failed to comply with his bid,” is not sufficient to charge the sheriff, or his 
sureties, without the further proof, that he had conveyed the title to the 
purchaser. Kelly et al. v. The Governor, 541 

15. A sherift who has sold lands by execution, may, when proceeded against 
for the purchase money, show, that the defendant had but an equitable ti- 
tle to the land, which could not be sold by execution at law. Jb. 541 

16. The sureties ofa sheriff may be proceeded against for his default, by no- 
tice, and motion, though the sheriff be dead. Camp v.Wattetal. 616 

17. When a sheriff is sued for failing to return an attachment, it is no de- 
fence that the property levied on was not subject to the attachmeut, there- 
fore, a plea setting up this as a bar is bad. Governor, use, &c. v. Baker 
et al. é 652 

18, A sheriff sued for failing to return an attachment, may show, that by a 
mortgage and sale of the slaves levied on, previous to their seizure, the 
defendant had parted with his interest ; not to excuse the default of the 
sheriff, but to reduce the damages. 1b. 652 


SLAVES. 


1. Slaves cannot be emancipated by will in this State. Welch’s heirs v. 
Welch's adm’r, 76 
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SLA VES—conrtinvueEp. 


2. That the children of the female slaves, born during the life estate of the 
father and his wife, belonged tothe daughters. That therule which gave 
the increase of animals to the temporary proprietor, did not, on account of 
the peculiar nature of slave property, apply tothem. Wilks’s adm’r v. 
Greer et al. 437 

3. The statute forbidding the employment of slaves, or free persons of color, 
in sampling cotton, applies to those cases only, where the person employ- 
ing the slave, or free person of color, is not the owner of the cotton.— 
Wragg v. The State, 492 

4. The employnient of a slave, or free person of color, to perform the manual 
labor of drawing the sample from the bale, and carrying it to an office, 
under the superintendence and control of a white man, is not a violation 
of the act. 1b, 492 

5. A slave was seen going fromthe house of the defendant in execution, 
towards the new ground of the claimant, with an axe on his shoulder, and 
in reply to a question, answered, “ he was going to some new ground to 
work.” Held, that the declaration of the slave was incompetent to es- 
tablish tae fact, that he was in the employ of the claimant. Mauldin & 
Terrell v. Mitchell, 814 


STATUTES. 


1. Notwithstanding the statute in which the offence is described is printed 
attempt, instead of intent, yet as the true language of the act, as shown by 
the original enrolled bill, is an assault with “ intent” to murder, that must 
be considered as the true meaning of the printed statute. State v. Mar- 
shall, 411 

2. Since the passage of the act of March, 1848, “to provide for the assess- 
ment and collection of taxes,” a pool table may be exibited under a li- 
cense, and those who bet at it are not punishable under the 12th section 
of the 6th chapter of the penal code, though the indictment was found 
previous to the passage of the aet first mentioned. State v. Allaire, 435 


STEAMBOAT. 


1, The captain of a steamboat, who makes, or commences a voyage, without 
a properly licensed engineer on board, is subject to the penalty of $50, 
though the services of the engineer may have been engaged by a different 
person, as owner of the boat. Walker v. Board of S. B. Engineers, 228 

2. The plaintiff having proved, that a steamboat of the defendants’ was en- 
gaged in carrying goods and merchandize generally for hire, and the gen- 
eral custom of boats engaged in similar business with that of the defend- 


a 
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STEAMBOAT—conTINuED. « 


ants: Held, that it was admissible for the defendants to explain the usage, 
by showing, that no freight, or compensation was ever charged, or allowed 
upon remittances of money, unless some evidence was given by the boat 
of its receipt, in which event only a charge was made. Knoz v. Rives, 
Battle & Co. 249 


STOCKS, AND HOLDERS OF. 


1. A stockholder in a bank may sell, or convey slaves by mortgage to the 
bank, in payment of a debt he owes the bank. Governor, use, &c. v. Ba- 
ker et al. 652 
A father subscribed for shares of stock in the name of several persons, 
and among the rest of his daughter, and executed his note, and a mort- 
gage for the payment of the money for the stock, in a short time, and be- 
fore the payments were due, the notes and mortgage were canceled, and 
a firm, of which the father was a member, became bound for the instal- 
ments, and afterwards paid them. Held, first, that the mere subscription 
in the name of the daughter, did not invest her with a title to the stock, 
and that the subsequent assumption of the debt, and payment by the firm, 
with the father’s assent, repelled the presumption that it was intended as 
an advancement to the daughter. Second, that the daughter was a mere 
trustee of the firm, which was the owner of the stock. Third, that an as- 
signment of the stock by the guardian of the daughter, was a void act. 
Fourth, that the daughter had no such interest in the stock, as would pass 
to the assignee of her husband, he having become a bankrupt. Budler, 
per pro amie, v. M. Ins. Co. et al. 777 
3. Although a company, on whose books a number of shares of its stock 

stood in the name of an infant, permitted a guardian of the infant to trans- 

fer it to the cestut que trust, the infant being a dry trustee of the stock, 

without any interest in it, legal or equitable, as it was merely doing what 

a court of equity, upon the application of the company by a bill of inter- 

pleader would have directed to be done, it will be supported against the 

infant, though done without authority in the first instance. Ib. 777 


~ 


SUMMARY PROCEEDINGS. 


1, A judgment by motion against the administrator of a sheriff, for a default, 
will be sustained, when the motion having been made originally against 
the sheriff, is revived against the administrator by his consent. King, 
adm’r, v. Armstrong, 293 

2. When the judgment entry ina summary proceeding against a sheriff and 
his sureties, for not paying over money, collected by execution, shows, 
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that the money was received by the sheriff, on a day subsequent to the re- 
turn day ofthe execution, the judgment will be reversed; though it would 
have been sufficient, if the receipt of the money generally upon the exe- 
cution, had been stated. Fitzpatrick et al. v. Br. Bank at Montgomery, 533 
3. A judgment on motion cannot be rendered against the beneficial plaintiff 
for costs, unless he appears upon the record as the party really interested 
in the prosecution of the suit. Griffin v. Smith, 571 
4. The sureties of a sheriff may be proceeded against for his default, by no- 
tice, and motion, though the sheriff be dead. Camp v. Watt etal. 616 


TAXES, TAX COLLECTOR AND SALES BY. 


1. Real property, purchased by the State Bank for the purpose of securing a 
debt, and not for speculation, is exempt from taxation by the act of Janua- 
ry, 1845, whether the title be legal or equitable. Dyer v. The B. Bank at 
Mobile, 622 

2. The omission of an owner of real estate, to apply to a court of chancery, 
and enjoin asale of the property, will not impair his legal rights. Jb. 622 

3. If one in possession of real property is liable to pay the taxes for that 
year, his interest only can be sold for the tax. By a purchase at a tax 
sale, the purchaser acquires the interest of the party whose property is 
sold, and not the independent, or superior, or ultimate title of a third 
person. Jb. 622 

4. The act of February, 1846, taxing the slaves of non-residents higher than 
those of resident citizens, is contrary to the constitution of the United 
States, and void for the excess, Wiley v. Parmer, 627 

5. Whether the legislature cannot pass a law discriminating between resi- 
dent and non-resident owners of slaves, when the object is not taxation, 


but a regulation of internal police, quere. Ib. 627 
TRUSTEE AND CESTUI QUE TRUST. 


1. Property in the hands of a trustee, given to the wife for her sole and sep- 
arate use, held by him at the request of the wife, cannot be subjected to 
the payment of the husband’s debts. Johnson & Co. v. Spaight. 27 

2. A trustee cannot purchase a title adverse to his cestui que trust, but his 
purchase will be considered as made for the beneficiaries under the deed. 
He may discharge a prior incumbrance for the benefit of the estate, and 
reimburse himself out of the trust property. Crutchfield v. Haynes, Hous- 
ton, et al. 49 

3. The title of a purchaser from the trustee, should not be disturbed, when 
the latter is able to respond in damages to the eestui que trust. Ib. 49 
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4, When a cestui que trust assents to a violation by the trustee, of his duties, 
his interest in the trust estate will be subjected to the protection of the 
trustee. Jb. 49 

5. A trustee cannot, by permitting the property of his cestui que trusts to be 
hired out by another, divest the title of the donees, or subject the property 
to the payment of his own debts, or those of a third person, the donees 
being infants. Easley v. Dye and Dye, 158 

6. A trustee who applies the trust fund in his hands to the payment of one 
creditor, leaving the remainder of the creditors wholly unpaid, the deed 
under which he acts, contemplating a payment pro rata among all the cre- 
ditors, acts at his peril, and is individually responsible to them. Pinkston 


v. Brewster, Solomon & Co. 315 
7. The statute of limitations of six years, is not a bar as between the trus- 
tee and cestui que trusts. Ib. 315 


8. The trustee is not dischargeed from liability to the cestuis que trust by a 
discharge in bankruptcy, whether he has retained the trust fund in his 
hands, or has wrongfully paid it over to another. Jb. 315 

9. One who receives a claim from another, in trust to collect it, and apply 
the proceeds in the discharge of debts, to which third persons are sure- 
ties, must account for the proceeds at the nominal amount for which it 
was made available to him, in the discharge or payment of his own debts, 
Smith v. McGehee. 404 

10. Upon the decease of a trustee, his interest passes to his executor, and if he 
has instituted suit as trustee, it should be revived in the name of the ex- 
ecutor. Mauldin, Montague & Co. v. Armistead, Ex’r, 702 
See Fraud, 3. 

See Husband and Wife, 2. 


See Marriage and Marriage Settlement, 1. 


USURY. 


1. When one partner, without the knowledge of the other, borrows money at 
usurious interest, and executes a note in the name of the firm, and after- 
wards pays the usurious interest, and the other partner, ignorant of the 
payment of the usury, executes his own note in lieu of the other, he can- 
not, when sued upon it, set up as a defence, the payment of usury by his 
partner. Jones v. Jackson, 186 

2. B, being indebted to the L. Ins. & T. Co., obtained from his friends, cer- 
tain blank bills of exchange, drawn and indorsed by them, he being the 
acceptor, which blanks were tobe used by him, only in renewal-of the 
debt due the L. Ins. & T. Co. In violation of this agreement, he filled 
up one of the blanks for $6,000, and sold it to W for $5,000, being about 
at the rate of 20 per cent. discount. W é afterwards transferred the bill to 
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the P. & M. Bank, by which, suit was brought against one of the indors- 
ers. Held, first, that the bill being in the hand of the acceptor, is evi- 
dence to charge the indorsee, that it was drawn, and indorsed, for the ac- 
commodation of the acceptor. Second, that as W purchased the bill at 
20 per cent. discount, he could only recover the $5,000 advanced by him, 
from the acceptor, and the statute of usury of this State, avoiding the bill 
as to all but the principal sum, as between the original parties, it is void 

to the same extent into whose ever hands it may afterwards go. Third, 
that it should have been left to the jury to determine the fact of usury.— 
Saltmarsh v. The P. & M. Bank, 668 


VENDOR AND VENDEE. 


1. A false representation of the lines of a tract of land, by which 160 acres 
of rich land were represented as belonging to the tract, which did not, is 
a sufficient ground for the rescission of the contract, the party making the 
representation, knowing at the time where in fact the line was. Griggs 
v. Woodruff et al. 9 
2. A vendee, who after knowledge of a breach of the contract by the vendor, 
or of his inability to comply with it, negotiates with him, or enters into ad- 
ditional stipulations in reference to the contract, thereby waives his right to 


abandon it, for any cause then knownto him. Jb. 9 
3. When the vendor is unable to make title, a tender of the purchase mo- 
ney and demand of title is not essential. Jb. 9 


4. An assignee of notes, given upon the purchase of a tract of land, who is 
cognizant of all the facts, takes them subject to the equity which exists 
against the vendor. Jb. 9 

5. A purchaser from one who has the legal title to, and is in possession of 
land, is not affected by a latent equity of which he has no notice, until he 
has paid for and received a deed for the land. Mundine v. Pitts’ Adm’r et 
al. 84 

6. Upon the sale of a large tract of land, consisting of a number of parcels 
of land, as surveyed by the government, at a gross price, and not by the 
acre, the vendor is not responsible for a deficiency of quantity, unless he 
is guilty of a fraudulent concealment of the true quantity. Terrell v. 
Kirksey, 209 

7. On the 15th June, 1843, T conveyed by deed a tract of land toG, which 
was duly recorded, but G did not take possession of the land. On the 
30th January, 1845,G made the following indorsement on the deed: “I 
hereby return, and relinquish the within deed, to John M. Terry, and au- 
thorize the same to be transferred upon record. Given under my hand 
and seal. H. M. Granr, (seal.)’ On the 24th January, 1844, T, being 
then in possession of the land, sold and conveyed it to C, who recorded 


= 











INDEX. 899 





VENDOR AND VENDEE—continvep. 


his deed, and went into possession. A judgment being obtained against 
G, on the 19th December, 1845, the land was levied on, sold, and con- 
veyed by the sheriff to the purchaser, and suit being brought to recover 
the land—Held, that the indorsement cn the deed was, as between the 
parties, a concellation, but did not divest the title of G, or prevent a judg- 
ment against him, from being alien upon theJand. King v. Crocheron, 822 
See Evidence, 16, 17. 

See Lien, 8, 9, 10. 


WAREHOUSE AND WAREHOUSEMEN. 


1, An agreement to store cotton in a fire proof warehouse, does not devolve 
on the warehouseman the necessity of providing water, and buckets, for 
the extinguishment of fire, there being no such term in the contract, or 
custom among warehousemen. Jones v. Hatchett & Bro. 743 

2. It is admissible to prove, that the burning ot a warehouse was generally 
known in the town where it was situated, to bring home a knowledge of 
the fact, to one who had cotton destroyed by the fire, who lived within 
twenty or twenty-five miles of the place, and traded in it, and two months 
after the fire, executed his note for an advance on the cotton. Jb. 743 


WARRANTY. 


1, A vendor of slaves with warranty of title, is a competent witness for a 
purchaser of the slaves from his vendee, it not being shown that the war- 
ranty of the first vendor covered the title by which the plaintiff sought a 
recovery. Whether a remote vendor of slaves, can by any proceeding, be 
charged on a warranty to his immediate vendee, the second vendee hav- 
ing purchased a mere quit claim, and having no right of action against his 
immediate vendor, quere. Mahone v. Yancey. 395 


WILLS AND TESTAMENTS, AND PROBATE OF. 

1. Slaves cannot be emancipated by will in this state. Welch’s Heirs v. 
Welch’s Adm’r. %6 

2. It is not indispensable to a valid bequest of a chattel, that the testator 
should have the actual possession. Puryear and Wallace v. Beard, trus- 


tee. , 121 
3. Although it be shown, that a will was once executed, yet if it remain in 
the possession of the testator, and cannot be found after his death, the 
presumption of law is, that it was destroyed animo revocandi. Weeks et al. 
v. McBeth et al. 474 
4, This presumption may be rebutted, by showing that it was destroyed by 
accident, or mistake, or when the testator was insane. The declarations 
of the testator, are admissible to strengthen or repel this presumption, 
when the will is not produced. Jb, 474 
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WILLS AND TESTAMENTS, &c,—continveD. 


5. When a testator dies in Virginia, and the will is there proved, and letters 
testamentary granted, by the proper tribunal, the executors so qualified, 
and appointed, are entitled to sue in the courts of this State, on recording 
their letters testamentary, as required by the act of 1821, in preference to 
one who has an ancillary grant of letters testamentary on the same will, 
in the State of Mississipi. A plea setting up these facts, is a good plea 

’ in bar to an action upon the ancillary grant. Quere, would it not be good, 
either in bar or in abatement. Harrison v. Mahorner, ex’r, 829 


WITNESS. 


1. One whom the sheriff refused to take as a surety on the bond, may be ex- 
amined as a witness, and asked what he was worth after payment of his 
debts. So it is competent to prove by others, acquainted with the condi- 
tion of the persons offered as sureties, what they were worth at the time they 
were tendered, after the payment of their debts. Chenault v. Walker, 151 

2. A donor of property to his children, is a competent witness as between 
them and his creditors, on the ground of interest; and is not disqualified 
by the act of 1845, the action being detinue by the donees against the 
sheriff. Easly v. Dye and Dye, 158 

3. An indorser is not a competent witness for his indorsee, in a suit by him 
against the maker, unless it be shown, that by a release, by negligence, 
or in some other mode, his liability as indorser has been discharged.— 
Briggs v. Moore, 433 

4, The principal in a note is a competent witness against one who signed 
the note as his surety, with whom he had deposited corn sufficient to in- 
demnify him against liability. Gayle v. Bishop, 552 

5. An agent is a competent witness to prove his authority toact. Ib. 552 

6. It is no objection to the competency of a witness, that he believes himself 
interested, when in fact he isnot. Ib. 552 

7. B,H, and G, makers of a note, being all sued, G pleaded non est factum, 
when the suit as to him was dismissed by the plaintiff, and judgment con- 
fessed by the other two. Afterwards, G being sued—Held, that however 
irregular the dismissal of the suit against G might be, it did not discharge 
him from liability, and could not affect the rights of the parties in this ac- 
tion, or the competency of Bas a witness. 1b. 552 

8. The proof of contradictory statements made by a witness, may affect his 
credit, but the statements thus made, are not evidence of the facts stated, 
especially when the person whose statements are thus offered, could not 
himself have been a witness. Jb. 552 

9. The president of a bank, who was also a stockholder in it, is a competent 
witness for the sheriff, to prove a mortgage and sale of the slaves to the 
bank, previous to the levy ofthe attachment. Governor v. Baker, 652 

10. One co-maker of a note not sued, who is a surety for the other, is an in- 
competent witness for the plaintiff, in a suit upon the note. The case is 
not varied’by the fact, that he was the agent of the principal debtor in 
signing his name. McCall v. Sinclair, 764 




















